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"^       WELLESLEY  v.  WELLESLEY.V  1847: 

23Td  July. 

Mr.  molt  moved  that  a  lady,  the  wife  of  a  peer.         Pauper 

but  from  whom  she  was  living  separate,  might  be  at        Peeress, 

liberty  to  sue  in  forma  pauperis^  on  an  affidavit  of  her  ^  peeress  allow- 

poverty,  and  that  she  was  unable  to  procure  any  one  to  ed  to  sua  as  a 

act  as  her  next  friend.  pauper. 

The  yvce-ChanceUor  made  the  order. 


1847: 
24th  July. 

BIDDLES  ..  BIDDLES.1  ^^^^^ 

The  testatrix  in  the  cause  bequeathed  1000/.  to  her  Trust, ' 

nephew,  Thomas  Siddles,  to  maintain  and  bring  up  her     Ckmstruciion. 

natwral   and  dear  son  Frederich  Biddies;    and  she  ^*^^' 

directed  a  competent  part  of  the  income  of  one  fourth  Testatrix  gave 

1000/.  to  her 
nephew  to  maintain  and  bring  up  her  natural  son,  F.  B. ;  and  she 
directed  the  interest  of  one  fourth  of  her  residue  to  be  applied  for 
the  maintenance  and  education  of  F.  B.  during  his  infancy,  and  the 
capital  to  be  paid  to  him  on  his  attaining  twenty-one. 

Held  that  the  nephew  was  not  a  trustee  of  the  10001.  for 
F.  B.,  but  was  entitled  to  it  for  his  own  benefit. 
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CASES   IN  CHANCERY. 

of  her  residuary  personal  estate  to  be  applied  for  the 
maintenance  and  education  of  Frederick  Biddies  during 
his  infancy,  and  the  capital  to  be  paid  to  him  on  his 
attaining  twenty-one. 


On  the  hearing  of  a  petition^  the  question  was  whether 
Thomas  Biddies  was  entitled  to  the  1000/.  for  his  own 
use  and  benefit,  or  was  a  trustee  of  that  sum  for  Fre- 
derick Biddies. 

Mr.  Bolt  and  Mr.  BoyUy  for  Thomas  Biddies^  cited 
Thorp  V.  Owen  (a). 

Mr.  Webb  for  Frederick  Biddies. 

Mr.  Walker  and  Mr.  F.  J.  Hall  for  other  parties. 

The  Vice-Ckancellor  said  that  it  was  impossible  to 
make  out  that  the  1000/.  was  given  in  trust  for  Fre- 
derick Biddies,  especially  as  the  testatrix  had  given  him 
one  fourth  of  her  residue,  and  made  a  provision,  for  his 
maintenance,  out  of  the  interest  of  it. 

Declare  that  Thomas  Biddies  is  entitled,  for  his  own 
benefit,  to  the  legacy  of  1000/.  given  to  him,  to  maintain 
and  bring  up  Frederick  Biddies. 


(a)  2  Hare,  607. 
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POYNDER  r.  THE  GREAT  NORTHERN  \/'  1847: 

RAILWAY  COMPANY.  ^^ol'i'^?'',  ^""^ 

26th  July. 

^^ ' ' 

The  questions  in  this  case  arose  upon  the  18th,  68th,    ^^^  Clauses 

59th,  85th,  and  86th  sections  of  the  Lands  Clauses  j^t. 

Consolidation  Act,  8th  and  9th  Vict.  c.  18,  and  the     Construction. 

82nd,  38rd,  and  35th  sections  of  the  Railways  Clauses  j^^  instrument 

Consolidation  Act,  8th  and  9th  Vict.  c.  20,  both  of  which  by  which  a  sur- 

Acts  were  incorporated  with  the  Act  for  making  the  ^701- "  appoint- 
^         -^T      t         4^  .1  °  ed  under  the 

Great  Northern  Railway.  85tb  sect,  of 

the  Lands 

The  18th  sect,  of  the  Lands  Clauses  Consolidation  lidation  Act 

Act,  enacts  that,  when  the  promoters  of  an  undertaking  need  not  specify 

shall  require  to  purchase  or  take  any  of  the  lands  which  ^^^^I  ^^®  ™^ 
,  which  the  sur- 

by  this  Act,  or  the  special  Act,  or  any  Act  incorporated  veyoris  toTdue, 

therewith,  they  are  authorized  to  purchase  or  take,  they  °'  the  course  of 
I  the  railwav 

shall  give  notice  thereof  to  all  the  parties  interested  in      j^^  sureties 

such  lands,  or  to  the  parties  enabled  by  this  Act  to  sell  in  a  bond  to  be 

and  convey  or  release  the  same,  or  such  of  the  said  parties  P^?^  ^ 

as  shall,  after  diligent  inquiry,  be  known  to  the  promoters  under  that 'sec- 
tion, may  be  ap- 
^J[^  ^^    ^  S^-^  pointed  without  notice  to  the  land-owner;  but  the  money  secured 
i    /i^^ /Afpc.  y^^f^  V  ^*  ^^^^  ^^^  ^  ^®  ™*^®  payable  on  demand.   The  condition  of 
I     "^  ^  the  bond  ought  to  adopt  the  words  of  the  section,  and  make  the 

«A^-  ^  ^t^^^^t^    money  payable  either  to  the  obligee  or  into  the  Bank  of  England^ 
^f^  ^-^€^^4/^^  "as  tne  case  may  require.** 

Money  paid  into  the  Bank  under  the  86th  section,  to  the  credit 
oi  Ex  parte  the  promoters  of  the  undertaking,  the  account  of  the 
land-owner,  held  to  be  rightly  paid  in. 


Construction. — Railways  Clauses  Consolidation  Act. — Railway. 

A  notice  given  by  a  railway  company,  under  the  32nd  sect,  of 
the  Railways  Clauses  Consoliaation  Ac^  of  their  intention  to  take 
temporary  possession  of  land,  ought  to  state  for  which  of  the 
purposes  mentioned  in  that  section  the  land  is  meant  to  be  used. 
A  notice  that  the  company  intend  to  enter  upon  the  land  for  those 
purposes,  or  some  or  one  of  them,  is  not  sufficient. 
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of  the  undertaking ;  and,  by  such  notice,  shall  demand 
from  such  parties  the  particulars  of  their  estate 
and  interest  in  such  lands,  and  of  the  claims  made  by 
them  in  respect  thereof;  and  every  such  notice  shall 
state  the  particuhirs  of  the  lands  so  required,  and  that 
the  promoters  of  the  undertaking  are  willing  to  treat 
for  the  purchase  thereof  and  as  to  the  compensation 
to  be  made  to  all  parties  for  the  damage  that  maybe 
sustained  by  them  by  reason  of  the  execution  of  the 
works. 


The  58th  sect,  enacts  that  the  purchase-money  or 
compensation  to  be  paid  for  any  lands  to  be  taken  by  the 
promoters  of  the  undertaking  from  any  party  who,  by 
reason  of  absence  from  the  kingdom,  is  prevented  from 
treating,  or  who  cannot  after  diligent  inquiry  be  found, 
or  who  shall  not  appear  at  the  time  appointed  for  the 
inquiry  before  the  jury  as  hereinbefore  provided  for,  after 
due  notice  thereof,  and  the  compensation  to  be  paid  for 
any  permanent  injury  to  such  lands,  shall  be  such  as 
shall  be  determined  by  the  valuation  of  such  able  prac- 
tical surveyor  as  two  justices  shall  nominate  for  that 
purpose  as  hereinafter  mentioned. 


The  59th  sect,  enacts  that,  upon  the  application,  by 
the  promoters  of  the  undertaking,  to  two  justices,  and 
upon  such  proof  as  shall  be  satisfactory  to  them  that 
such  party  is,  by  reason  of  absence  from  the  kingdom, 
prevented  from  treating,  or  cannot,  after  diligent  inquiry, 
be  found,  or  that  any  such  party  failed  to  appear  on 
any  such  inquiry  before  a  jury  as  aforesaid,  after  due 
notice  to  him  for  that  purpose,  such  justices  shall,  by 
writing  under  their  hands,  nominate  an  able  practical 
surveyor  for  determining  such  compensation  as  aforesaid, 
and  such  surveyor  shall  determine  the  same  accordingly. 
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and  shall  annex  to  his  yaluation  a  declaration  in  writing, 
subscribed  by  him,  of  the  correctness  thereof. 

The  85th  sect,  enacts  that  if  the  promoters  of  the 
undertaking  shall  be  desirous  of  entering  upon  and  using 
any  such  lands,  before  an  agreement  shall  have  been 
come  to,  or  an  award  made,  or  verdict  given,  for  the 
purchase-money  or  compensation  to  be  paid  by  them  in 
respect  of  such  hinds,  it  shall  be  lawful  for  the  pro- 
moters of  the  undertaking  to  deposit  in  the  Bank,  by 
way  of  security  as  hereinafter  mentioned,  either  the 
amount  of  purchase-money  or  compensation  claimed  by 
any  party  interested  in  or  entitled  to  sell  and  convey 
such  lands  and  who  shall  not  consent  to  such  entry,  or 
such  a  sum  as  shall,  by  a  surveyor  appointed  by  two 
Justices  in  the  manner  hereinbefore  provided  in  the  case 
of  parties  who  cannot  be  found,  be  determined  to  be  the 
valae  of  such  lands  or  of  the  interest  therein  which  such 
party  is  entitled  to  or  enabled  to  sell  and  convey,  and 
also  to  give  to  such  party  a  bond  under  the  common  seal 
of  the  promoters  if  they  be  a  corporation,  or,  if  they  be 
not  a  corporation,  under  the  hands  and  seals  of  the  pro- 
moters or  any  two  of  them,  with  two  sufficient  sureties 
to  be  approved  of  by  two  Justices  in  case  the  parties 
differ,  in  a  penal  sum  equal  to  the  sum  so  to  be  depo- 
sited, conditioned  for  payment,  to  such  party,  or  for 
deposit  in  the  Bank  for  the  benefit  of  the  parties  inter- 
ested in  such  lands,  as  the  case  may  require,  under  the 
provisions  herein  contained,  of  all  such  purchase-money 
or  compensation  as  may,  in  manner  hereinbefore  pro- 
vided, be  determined  to  be  payable  by  the  promoters  of 
the  undertaking  in  respect  of  the  lands  so  entered  upon, 
together  Mdth  interest  thereon,  at  the  rate  of  5L  per 
centum  per  annum,  from  the  time  of  entering  on  such 
land,  until  such  purchase-money  or  compensation  shall 
be  paid  to  such  party  or  deposited  in  the  Bank  for  the 
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benefit  of  the  parties  interested  in  such  lands,  under  the 
provisions  herein  contained ;  and,  upon  such  deposit  by 
way  of  security  being  made  as  aforesaid,  and  such  bond 
being  delivered  or  tendered  to  such  non-consenting  party 
as  aforesaid,  it  shall  be  lawful  for  the  promoters  of  the 
undertaking  to  enter  upon  and  use  such  lands,  without 
having  first  paid  or  deposited  the  purchase-money  or 
compensation  in  other  cases  required  to  be  paid  or 
deposited  by  them  before  entering  upon  any  lands  to 
be  taken  by  them  under  the  provisions  of  this  or  the 
special  Act. 


The  86th  sect,  enacts  that  the  money  so  to  be 
deposited  as  last  aforesaid,  shall  be  paid  into  the  Bank 
in  the  name  and  with  the  privity  of  the  Accountant- 
General  of  the  Court  of  Chancery  in  JEngland,  or  the 
Court  of  Exchequer  in  Ireland^  to  be  placed  to  his 
account  there,  to  the  credit  of  the  parties  interested  in  or 
entitled  to  sell  and  convey  the  lands  so  to  he  entered  upon^ 
and  who  shall  not  have  consented  to  such  entry,  subject 
to  the  control  and  disposition  of  the  said  Court ;  and, 
upon  such  deposit  being  made,  the  cashier  of  the  Bank 
shall  give,  to  the  promoters  of  the  undertaking,  or  to  the 
party  paying  in  such  money  by  their  direction,  a  receipt 
for  such  money,  specifying  therein  for  what  purpose 
and  to  whose  credit  the  same  shall  have  been  paid  in. 


The  32nd  sect,  of  the  Railways  Clauses  Consolida- 
tion Act  enacts  that,  subject  to  the  provisions  herein 
and  in  the  special  Act  contained,  it  shall  be  lawful,  for 
the  company,  at  any  time  before  the  expiration  of  the 
period  by  the  special  Act  limited  for  the  completion  of 
the  railway,  without  making  any  previous  payment,  ten- 
der, or  deposit,  to  enter  upon  any  lands  within  the  pre- 
scribed limits,  or,  if  no  limits  be  prescribed,  not  being 
more  than  200  yards  distant  from  the  centre  of  the  rail- 
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way  as  delineated  on  the  plans,  and  not  being  a  garden, 
orchard,  Sec,  &c. ;  and  to  occupy  the  said  lands  so  long 
as  may  be  necessary  for  the  construction  or  repair  of 
that  portion  of  the  railway  or  of  the  accommodation- 
works  connected  {herewith  thereinafter-mentioned,  and 
to  use  the  same  for  any  of  the  following  purposes,  that 
is  to  say :  for  the  purpose  of  taking  earth  or  soil,  by 
side-cuttings,  therefrom ;  for  the  purpose  of  depositing 
spoil  thereon ;  for  the  purpose  of  obtaining  materiab 
therefrom  for  the  construction  or  repair  of  the  railway, 
or  such  accommodation-works  as  aforesaid ;  or,  for  the 
purpose  of  forming  roads  thereon  to  or  from  or  by  the 
eide  of  the  railway,  &c.,  &c. 
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The  33rd  sect,  enacts  that,  in  case  any  such  lands 
shall  be  required  for  spoil-banks  or  for  side-cuttings,  or 
for  obtaining  materials  for  the  construction  or  repair  of 
the  railway,  the  company  shall,  before  entering  thereon, 
except  in  the  case  of  accident  to  the  railway  requir- 
ing immediate  reparation,  give  three  weeks^  notice,  in 
writing,  to  the  owners  and  occupiers  of  such  lands,  of 
their  intention  to  enter  upon  the  same  for  such  pur^ 
poses ;  and,  in  case  the  said  lands  are  required  for  any 
of  the  other  purposes  hereinbefore  mentioned,  %fae  com- 
pany  shall,  except  in  the  case  aforesaid,  give  ten  days^ 
like  notice  thereof;  and  the  company  shall,  in  such 
notices  respectively  state  the  substance  of  the  provisions 
hereinafter  contained  respecting  the  right  of  such  owner 
or  occupier  to  require  the  company  to  purchase  any  such 
lands,  or  to  receive  compensation  for  the  temporary 
occupation  thereof,  as  the  case  may  be. 


The  35th  sect,  enacts  that,  in  any  case  in  which  a 
notice  of  three  weeks  is  thereinbefore  required  to  be 
given,  it  shall  be  lawful  for  the  owner  or  occupier  of  the 
lands  therein  referred  to,  within  ten  days  after  the  ser- 
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vice  of  such  notice,  by  notice  in  writing  to  the  company, 
to  object  to  the  company  making  use  of  such  lands, 
either  on  the  ground  that  the  lands  proposed  to  be  taken 
for  the  purposes  aforesaid,  or  some  part  thereof  or  of 
the  materiak  contained  therein,  are  essential  to  be 
retained,  by  such  owner,  in  order  to  the  beneficial  enjoy- 
ment of  other  neighbouring  lands  belonging  to  him,  or 
on  the  ground  that  other  lands  lying  contiguous  or  near 
to  those  proposed  to  be  taken,  would  be  more  fitting  to 
be  used  for  such  purposes  by  the  company ;  and,  upon 
objection  being  so  made,  such  proceedings  may  be  had 
as  hereinafter  mentioned. 


In  Feb.  1847,  the  Defendants,  who  were  a  body  cor- 
porate and  empowered  by  their  Act  of  Parliament  to 
make  their  railway  through  lands  in  the  parish  of 
Islington^  of  which  the  Plaintiff  claimed  to  be  seised  in 
fee,  served  the  Plaintiff  with  notice  to  treat  with  them 
for  the  sale  of  certain  parts  of  those  lands,  contiuningy 
altogether,  three  roods  and  two  perches,  and  which  were 
delineated  in  the  plan  annexed  to  the  notice,  and  formed 
part  of  certain  closes  numbered  499,  567,  and  503,  in 
the  plan  and  book  of  reference  deposited  in  pursuance  of 
the  Act.  The  Plaintiff  claimed  1338Z.  for  the  pieces  of 
land  comprised  in  the  notice ;  and  as  the  railway,  when 
made,  would  sever  the  part  of  number  557,  which  was 
not  comprised  in  the  notice,  from  his  other  lands,  and 
would  thereby  render  it  useless  to  him ;  he  required  the 
Defendants  either  to  purchase  that  part,  or  to  pay  him 
500Z.  for  the  damage  which  the  severance  would  occa- 
sion.— No  agreement,  however,  was  come  to  between  the 
parties ;  nor  were  two  arbitrators  appointed  by  them, 
able  to  agree  as  to  the  sum  which  the  Plaintiff  was 
entitled  to ;  and  an  umpire  appointed  by  the  arbitrators 
refused  to  act.  Under  these  circumstances,  the  Defend- 
ants procured  a  surveyor  to  be  appointed  by  two  Justices 
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for  Middlesex,  The  instrument  signed  by  the  Justices 
recited  that  the  Defendants  were  desirous  of  entering 
upon  and  using  the  pieces  of  land  described  in  the 
schedule  thereto,  which  were  situate  in  the  parish  of 
Islington,  and  were  required  to  be  purchased  and  per- 
manently used  for  the  purposes  of  the  railway,  and 
which  belonged  to,  or  were  reputed  to  belong  to,  the 
Plaintiff^  and  were  in  the  occupation  of  John  Nicholls ; 
and  that  no  agreement  had  been  come  to  or  award  made 
for  the  purchase«money  or  compensation  to  be  paid  by 
the  Defendants  in  respect  thereof  or  of  the  Plaintiff^s 
interest  therein ;  and  that  the  Defendants  were  desirous 
of  depositing  in  the  Bank,  by  way  of  security,  according 
to  the  provisions  of  the  Lands  Clauses  Consolidation 
Act,  such  sum  as  should,  by  a  surveyor  to  be  appointed 
by  ihe  Justices,  be  determmed  to  be  the  value  of  the 
said  pieces  of  land,  or  of  the  Plaintiff's  interest  therein. 
It  then  appointed  George  Smith,  an  able  and  practical 
surveyor,  to  determine  the  value  of  the  pieces  of  land,  or 
of  the  Plaintiff's  interest  therein ;  and  it  expressed  that 
the  Justices  approved  of  Robert  Baxter  and  Philip  Rose 
as  sureties  to  join  the  Defendants  in  a  bond  conditioned 
for  the  payment  to  the  Plaintiff,  or  for  deposit  in  the 
Bank  for  his  benefit,  under  the  provisions  of  the  last- 
mentioned  Act,  of  such  purchase-money  or  compensation 
as  might  be  determined  to  be  payable  by  the  Defendants 
in  respect  of  the  hinds  to  be  entered  upon.  The  schedule 
referred  to  by  that  instrument  was  in  the  following 
words : — *^  All  those  pieces  of  land  and  hereditaments 
containing  by  admeasurement  three  roods  and  two 
perches,  be  the  same  more  or  less,  situate  in  ihe  Parish 
of  Saint  Margy  Islington,  in  the  County  of  Middlesex, 
and  now  or  late  in  the  occupation  of  John  Nicholls :  all 
which  hereditaments  and  premises  above  described  are 
part  of  certain  lands,  tenements,  and   hereditaments 
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delineated  in  the  parliamentary  plan  and  book  of  refer- 
ence thereto,  deposited,  by  the  Cheat  Northern  Railway 
Company^  with  the  Clerk  of  the  Peace  for  the  County 
of  Middlesex^  and  in  such  plan  and  book  of  reference 
distinguished  by  the  numbers  499,  557,  and  503."" 

Mr.  Smithy  the  surveyor,  reported  that  he  had  valued 
the  Plaintiff's  estate  and  interest  in  the  lands  and  here- 
ditaments mentioned  in  the  schedule,  at  950Z. ;  and,  by  a 
paper  annexed  to  his  valuation,  he  declared  that,  having 
had  regard  not  only  to  the  value  of  the  lands  required  to 
be  purchased  and  permanently  used  by  the  Defendants 
for  the  purposes  of  the  railway,  and  which  belonged  to,  or 
were  reputed  to  belong  to,  the  Plaintiff,  and  were  in  the 
occupation  of  Nicholls^  but  also  to  the  damage  which 
would  be  sustained  by  reason  of  the  severing  of  the  lands 
taken,  from  Nicholas  other  lands,  the  sum  of  950/.  was 
the  proper  compensation  to  be  paid  to  the  Plaintiff  for 
his  estate  and  interest  in  the  said  lands.  The  Defend- 
ants paid  the  950/.  to  one  of  the  cashiers  of  the  Bank  of 
England^  and  it  was  placed  to  the  account  of  the 
Accountant' General  to  the  credit  of  Ex  parte  the  Great 
Northern  Railway  Company^  the  account  of  the  Plain- 
tiff. Shortly  afterwards,  the  Defendants  delivered  to 
the  Plaintiff  their  bond,  (in  which  Robert  Baxter  and 
Philip  Roscy  who  were  two  of  the  solicitors  to  the  com- 
pany, joined  as  sureties,)  conditioned  to  be  void  if  the 
obligors,  or  any  of  them  should,  on  demand^  pay  or  cause 
to  be  paid,  to  the  Plaintiff,  his  heirs,  executors,  adminis- 
trators, or  assigns,  or  should,  on  demand^  deposit  in  the 
Bank  of  England^  under  the  provisions  of  the  Lands 
Clauses  Consolidation  Act,  the  amount  of  all  such  pur- 
chase-money  or  compensation  as  should,  in  the  manner 
provided  by  that  Act,  be  determined  to  be  payable  by  the 
*  Defendants,  in  respect  of  the  lands  containing  three 
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roods  and  two  perches,  together  with  mterest  thereon 
after  the  rate  of  51.  per  centum  per  annum  from  the  time 
of  entering  upon  such  lands  until  such  purchase  or  com- 
pensation-money should  be  paid  or  deposited  as  therein- 
before mentioned.  On  the  back  of  the  bond,  there  was 
a  receipt  signed  by  the  cashier  to  whom  the  950/.  had 
been  paid,  stating  that  that  sum  had  been  placed 
to  the  account  of  the  Accountant- General  to  the  credit 
of  £r  parte  the  Cheat  Northern  Railway  Company^ 
the  account  of  the  Plaintiff,  in  the  books  kept  at  the 
Bank  for  the  suitors  of  the  Court  of  Chancery. 
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The  bin  alleged  that  the  Defendants,  in  procuring  the 
appointment  of  a  surveyor,  obtaining  the  valuation, 
depositing  the  950/.  in  the  Bank  of  England^  and 
executing  and  delivering  to  Plaintiff  the  bond,  had 
assumed  and  purported  to  act  in  pursuance  of  the 
provisions  of  the  85th  section  of  the  Lands  Clauses 
Consolidation  Act  and  the  sections  referred  to  in  that 
section,  for  the  purpose  of  enabling  the  Defendants  to 
alter  upon  and  use  the  Plaintiff  ^s  lands  before  the 
amount  of  the  purchase  and  compensation-money  had 
been  either  paid  or  ascertained ;  but,  in  truth,  the  pro- 
visions of  no  part  of  the  last-mentioned  Act  had  been 
properly  pursued : 


That,  amongst  other  non-compliances  with  that  Act, 
the  appointment  of  the  surveyor  was  informal  and  in- 
valid; inasmuch  as  the  schedule  annexed  to  such  ap- 
pointment did  not  particularly  specify,  either  by  means 
of  a  plan  or  otherwise,  what  particular  parts  of  the  pieces 
of  land  numbered  499,  557,  and  503  were  to  be  valued, 
or  in  what  manner  the  line  of  the  railway  would  cross 
such  lands,  or  how  the  same  would  be  severed  thereby ; 
and  the  only  description,  given  by  the  appointment,  of 
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the  lands  to  be  valued,  was^the  description  given  in  the 
schedule  to  the  appointment,  which  schedule  merely 
directed  the  surveyor  to  value  three  roods  and  two 
perches  of  the  pieces  of  land  numbered  499,  657»  and 
503 :  and  that  the  valuation  of  the  surveyor  which  was 
annexed  to  the  appointment  was  also  informal  and  in- 
valid ;  inasmuch  as  the  lands  valued  were  not  specified 
more  particularly  than  by  a  reference  to  the  schedule 
annexed  to  the  appointment : 


That  the  appointment  of  Baxter  and  Rose  to  be  such 
sureties  as  aforesaid,  was  made,  by  the  Justices,  without 
any  application  to  the  Plaintiff  to  approve  of  them  or 
any  other  persons  as  such  sureties ;  and  therefore  the 
Justices  had  no  power  to  appoint  them,  or  either  of 
them,  to  be  such  sureties;  inasmuch  as  the  power  of 
appointing  sureties  for  the  purpose  of  such  a  bond  as 
thereinbefore-mentioned,  was,  by  the  Lands  Clauses 
Consolidation  Act,  given  to  Justices,  only  in  case  the 
parties  differed  about  such  sureties ;  which  was  not  the 
case  with  reference  to  the  matters  aforesaid;  for  the 
Plaintiff  never  had  any  opportunity  of  differing  from  or 
consenting  to  the  appointment  of  any  persons  as  sureties : 


That  neither  the  bond  nor  the  condition  written  under 
it,  was  in  compliance  with  the  terms  of  the  85th  section 
of  the  Lands  Clauses  Consolidation  Act ;  and,  in  par- 
ticular, the  terms  of  the  condition  were  insufficient  and 
unauthorized,  inasmuch  as  they  made  it  incumbent  on 
the  Plaintiff  to  make  a  strict,  technical,  legal  demand  of 
the  payment  of  the  money  secured  thereby,  before  the 
bond  could  be  put  in  force  ;  whereas  the  Plaintiff  ought 
to  have  been  entitled  to  enforce  the  bond  without  the 
necessity  of  any  previous  demand :  and  that  the  terms  of 
the  condition  were  further  insufficient  and  unauthorized, 
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inasmiich  as  they  made  it  incumbent  on  the  Plaintiff 
to  make  sach  demand  upon  the  company  and  the  two 
sureties  jointly ;  and  inasmuch  as  they  made  the  bond 
Toid  upon  payment  of  the  money  therein  referred  to, 
either  into  the  Bank  of  England  or  to  the  Plaintiff,  at 
the  option  of  the  obligors;  whereas,  inasmuch  as  the 
Plaintiff  was  the  owner  in  fee  simple  in  possession  of 
the  lands,  subject  only  to  Nicholas  lease,  whatever 
money  might  become  payable  to  the  Plaintiff  from  the 
company,  in  respect  of  the  lands  and  of  the  damage  done 
to  the  same,  would  be  payable  to  the  Plaintiff  himself, 
and  not  into  the  Bank  of  England^  and  could  not  be 
lawfully  paid  into  the  Bank : 
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That  the  9501  was  less,  by  400/.  and  upwards,  than 
the  value  of  the  Plaintiff  ^s  interest  in  the  pieces  of  land 
containing  three  roods  and  two  perches,  independently 
of  the  amount  of  damage  done,  to  his  inheritance,  by 
severance  of  the  lands  comprised  in  the  lease,  and  which 
damage  was  to  the  extent  of  6002. ;  and  that  the  amount 
80  as  aforesaid  claimed  by  the  Plaintiff,  for  the  purchase 
of  his  interest  in  the  said  lands,  and  for  compensation  for 
such  damage  by  severance,  was  still  claimed  by  him,  and 
was  not  more  than  ought  to  be  paid : 

That,  on  the  12th  of  July  1847,  the  Defendants  took 
forcible  possession  of  the  last-mentioned  pieces  of  land, 
and  were  about  to  excavate  the  same. 


The  biU  further  alleged  that,  on  the  12th  of  July 
1847,  the  Defendants  gave  the  Plamtiff  notice  that,  in 
pnrsuxmce  of  their  Act  and  of  the  Railways  Clauses 
Consolidation  Act,  they  intended,  at  the  expiration  of 
three  weeks  from  the  service  of  such  notice,  by  their 
agents  and  workmen  to  enter  upon  the  lands  described 
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or  referred  to  in  the  plan  thereunto  annexed  and  therein 
coloured  yellow,  such  lands  being  not  more  than  200 
yards  distant  from  the  centre  of  the  railway,  and  being 
required  by  them  for  the  several  purposes  thereinafter 
mentioned,  same  or  one  of  them^  that  was  to  say,  for 
the  purpose  of  taking  earth  or  soil,  &c.  &c.*  That  a 
plan  was  annexed  to  such  notice,  upon  which  were  de- 
lineated certain  lands  coloured  yellow,  which  were  part 
of  the  hereditaments  of  which  the  Plaintiff  was  tenant 
in  fee  simple  in  possession,  and  which  were  comprised 
in  Nicholh^s  lease:  That  the  Defendants  threatened 
and  intended,  immediately  on  the  expiration  of  the  three 
weeks,  to  enter  upon  the  last-mentioned  lands,  upon  the 
allegation  that  the  notice  was  a  due  compliance  with  the 
directions  in  that  behalf  contained  in  the  Railways 
Clauses  Consolidation  Act :  but  the  fact  was  that  the 
Defendants  would  not,  at  the  expiration  of  the  three 
weeks,  have  any  right  or  title  to  enter  upon  those  lands, 
inasmuch  as  the  notice  did  not  specify  which  of  the 
purposes  therein-mentioned  was  or  were  the  purpose 
or  purposes  for  which  the  Defendants  intended  to  enter 
upon  the  lands. 


The  bill  prayed  that  the  Defendants  might  be  re- 
strained, as  well  ad  interim  as  perpetually,  from  making 
their  railway  over  the  lands  containing  three  roods  and 
two  perches,  and  from  excavating,  digging,  or  otherwise 
using  the  same,  and  from  continuing  any  longer  in  pos- 
session thereof :  and  also  from  entering  upon  the  lands 
referred  to  by  the  last-mentioned  notice,  or  any  part 
thereof,  and  from  using  such  lands  for  any  of  the  pur- 
poses mentioned  in  such  notice. 

*  The  notice  mentioned  all  the  purposes  for  which  tempo- 
rary possession  may  be  taken  of  Uuids^  under  the  32nd  sect, 
of  the  Railways  Clauses  Act. 
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Mr.  Bethell  and  Mr.  Craig  moved  for  the  injunction.  1847. 


They  contended,  first,  that  the  sunreyor  appointed  by 
ihe  Justices,  was  unable  to  form  a  correct  estimate  as  to 
the  purchase-money  and  compensation  for  injury  which 
the  Plaintiff 'was  entitled  to,  because  the  appointment 
mentioned  only  the  quantity,  and  did  not  either  specify 
the  precise  parts  of  the  Plaintiff's  lands  which  were  to 
be  valued,  or  point  out  the  course  which  the  railway  was 
intended  to  take. 
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Secondly,  that  the  sureties  in  the  bond  had  been  im- 
properiy  appointed :  for  the  85th  section  of  the  Lands 
Clauses  Consolidation  Act  required  the  sureties  to  be 
sufficient,  and  did  not  authorize  the  Justices  to  appoint 
ihem  unless  the  parties  differed ;  and,  therefore,  it  was 
plain  that  the  appointment  ought  not  to  have  been  a 
mere  ex  parte  proceeding,  but  the  Plaintiff  ought  to  have 
had  notice  of  it. 


Thirdly,  that  the  condition  of  the  bond  was  not  in  the 
form  prescribed  by  the  85th  section;  for,  first,  it  rendered 
a  demand  necessary  before  the  bond  could  be  enforced  ; 
and,  secondly,  it  made  the  bond  void  in  case  the  obligors 
should  pay  the  money  intended  to  be  secured  by  it, 
either  into  the  Bank  or  to  the  Plaintiff:  whereas  it 
oaght  to  have  made  the  bond  void,  in  the  event  only 
of  the  obligor^s  paying  the  money  to  the  Plaintiff;  for 
he  was  seised  in  fee  of  the  lands  in  respect  of  which  the 
money  was  to  be  paid. 

Fourthly,  that  the  950/.  ought  to  have  been  paid  into 
the  Bank,  not  to  the  credit  of  Ex  parte  the  Bail  way  Com- 
pany, the  account  of  the  Plaintiff,  but  to  the  account  of 
the  Plaintiff  alone ;   for  then  the  Plaintiff  might  have 
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applied  for  payment  of  it  without  giving  notice  to  the 
company,  which  he  conld  not  now  do.* 

Lastly,  that  the  notice  of  the  12th  of  July  1847,  (to 
take  the  lands  coloured  yellow,)  instead  of  stating  that 
the  Defendants  required  those  lands  for  the  several 
purposes  thereinafter-mentioned,  some  or  one  of  them 
ought  to  have  stated  which  of  those  purposes  the  lands 
were  required  for;  for  then  the  Plaintiff  might  have 
shown  that  other  contiguous  lands  were  more  fitting 
to  be  used  for  such  purposes. 

Mr.  RoU  and  Mr.  Denison,  for  the  Defendants,  said, 
first,  that  the  Lands  Clauses  Act  did  not  require  the 
lands  which  the  surveyor  was  to  value  to  be  specified  in 
the  appointment,  or  the  course  of  the  railway  over  them 
to  be  delineated  in  it,  and  that,  if  it  had  done  so,  the 
omission  of  those  particulars  in  the  appointment  in 
question,  afforded  no  good  ground  for  complaint,  because 
the  surveyor  had  valued  the  land  which  he  was  intended 
to  value ;  secondly,  that  it  was  by  no  means  clear  that 
the  85th  sect,  of  the  Act  required  a  corporation  (which 
the  Defendants  were)  to  give  a  bond  with  sureties ;  but, 
if  it  did,  the  bill  did  not  call  in  question  the  sufficiency 
of  Baxter  and  i2o«e,  and,  therefore,  the  Plaintiff  had  no 
right  to  object  to  their  having  been  appointed  without 
notice  to  him :  besides  which,  the  Lord  Chancellor  had 
decided  in  Bridges  v.  The  Wilts^  Somerset,  and  Weymouth 
Railway  Company  (a),  that  the  appointment  of  sureties 
might  be  made  ex  parte^  and  also  that  a  party  applying 
for  an  injunction,  must  show  some  injury ;  thirdly,  that 


*  The  money  seems  to  have  been  paid  into  the  right 
account.    See  the  69th  sect,  of  the  Lands  Clauses  Act. 
(a)  4  Railway  Cases,  622. 
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the  money  secured  by  the  bond  was  rightly  made  pay- 
able, either  to  the  Plaintiff  or  into  the  Bank ;  for, 
until  the  defendants  had  investigated  the  Plaintiff's 
title  to  the  land,  they  could  not  tell  what  the  case 
would  require;  whether  it  would  require  that  the 
money  should  be  paid  to  the  Plaintiff  or  into  the  Bank  : 
that  the  circumstance  of  its  being  made  payable  on 
demand,  did  not  render  a  previous  demand  necessary, 
for  the  bringing  of  an  action  for  it  was,  of  itself,  a 
demand,  Norton  v.  EUam  (b) :  and  that  the  950/.  had 
been  paid  in  to  the  right  account,  for  the  Accountant- 
General  would  not  receive  money  except  in  some  cause 
or  in  some  matter ;  and  the  76th  sect,  of  the  Act  * 
showed  that  it  had  been  rightly  paid  in  :  lastly,  that  the 
notice   of  July,   1847,   respecting   the  lands  coloured 
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*  That  section  enacts  that,  if  the  owner  of  any  such  lands 
purchased  or  taken  by  the  promoters  of  the  'undertaking,  or 
of  any  interest  therein,  on  tender  of  the  purchase-money  or 
compensation  either  agreed  or  awarded  to  be  paid  in  respect 
thereof,  refuse  to  accept  the  same,  or  neglect  or  fail  to  make 
ont  a  title  to  such  lands  or  to  the  interest  therein  claimed  by 
bim,  to  the  satisfaction  of  the  promoters  of  the  undertaking ; 
or  if  be  refuse  to  convey  or  release  such  lands  as  directed  hy 
the  promoters  of  the  undertaking,  or  if  any  such  owner  be 
absent  from  the  kingdom,  or  cannot  after  diligent  inquiry  be 
found,  or  fail  to  appear  on  the  inquiry  before  a  jury  as  herein 
provided  for,  it  shall  be  lawful  for  the  promoters  of  the  under- 
taking to  deposit  the  purchase-money  or  compensation  payable 
in  respect  of  such  lands  or  interest  therein,  in  the  bank,  in  the 
name  and  with  the  privity  of  the  Accountant-General  of  the 
Court  of  Chancery  in  England,  or  the  Court  of  Exchequer  in 
Ireland,  to  be  placed,  except  in  the  cases  herein  otherwise  pro- 
vided for,  to  his  account  there,  to  the  credit  of  the  parties 
interested  in  such  lands  (describing  them  so  far  as  the  pro- 
moters of  the  undertaking  can  do),  subject  to  the  control 
and  disposition  of  the  said  Court. 

(b)  2Mees.  &  Wels.  461. 

Vol.  XVL  c 
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yellow,  was  sufficient ;  for  it  showed  that  the  Defendants 
required  those  lands  for  temporary  purposes  onl}&  which 
was  all  that  the  Act  required. 

Mr.  Craiffy  in  reply,  cited  Carter  v.  JRinff  (c),  in  order 
to  show  that,  as  the  money  was  secured  by  a  bond,  an 
action  could  not  be  brought  for  it  unless  a  demand  were 
previously  made,  and  he  submitted  that  the  words,  '*as 
the  case  may  require,^  ought  to  have  been  inserted  in 
the  condition. 

The  Vick-Chancbllor  : 

I  see  nothing  in  the  Lands  Clauses  Consolidation  Act 
that  requires  that  the  appointment  of  the  surveyor 
should  specify  the  particular  lands  to  be  valued ;  nor,  as  it 
seems  to  me,  is  there  any  necessity  that  it  should  do  so ; 
because  the  party  at  whose  instance  the  surveyor  has 
been  appointed,  is  interested  in  seeing  that  the  valuation 
is  made  of  the  right  lands ;  for,  otherwise,  it  would  go  for 
nothing.  The  sufficiency  of  the  sureties  in  the  bond,  is 
not  objected  to  by  the  bill ;  and  the  Lard  Chancellor  has 
decided,  in  Bridges  v.  7%e  Wilts,  Somerset,  and  Wey- 
mouth Railway  Company^  that  they  may  be  appointed 
without  notice  to  the  land-owner,* 


The  eighty-sixth  section  of  the  Act  requires  that  the 
money  to  be  deposited  by  way  of  security,  shall  be  paid 
into  the  Bank,  in  the  name  and  with  the  privity  of  the 

*  Qtc.,  Whether  the  bill  did  not  rightly  insbt  that  the 
power  of  appointing  sureties  is  given  to  the  justices  only  tii 
case  the  parties  differ;  and  whether  the  inference  to  be  drawn 
from  those  words,  is  not  that  the  land-owner  ought  to  have  an 
opportunity  of  judging  of  the  sufficiency  of  the  sureties  ?  See 
the  argument  in  the  case  above  referred  to. 
(c)  2  Campb.  N.  P.  C.  459. 
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Accountant' General^  to  be  placed  to  his  account  there, 
to  the  credit  of  the  parties  interested  in  or  entitled  to 
sell  and  convey  the  lands.  And  it  appears,  from  the 
cashier^s  receipt,  that  the  money  in  question  has  been  so 
paid  in,  and  that  it  has  been  placed  to  the  account  of 
the  Accountant' Oeneral  to  the  credit  of  JEx  parte  the 
Cfreat  Northern  Railway  Company,  the  account  of  the 
Plaintiff.  It  seems  to  me  that  that  is  a  compliance 
with  the  words  of  the  Act ;  for  the  money  stands  to  the 
account  of  the  party  interested  in  the  lands :  and,  that 
being  the  case,  the  introduction  of  the  words  :  ^^  Ex  parte 
the  Great  Northern  Railway  Company^  does  not  make 
that  wrong  which  otherwise  is  right ;  for  those  words  are 
notiiing  more  than  a  description  of  the  party  by  whom 
the  money  was  paid  in. 
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With  respect  to  the  objection  that  the  money  secured 
by  the  bond,  ought  not  to  have  been  made  payable  on 
demand,  I  have  to  observe  that  I  have  always  understood 
the  general  rule  to  be  that  the  bringing  of  an  action  is  a 
demand :  but  I  shall  not  finally  dispose  of  that  objection 
until  I  have  ascertained  whether  there  is  a  different  rule 
where  the  money  is  due  on  a  bond  or  other  instrument 
under  seal. 


With  regard  to  the  objection  made  to  the  notice  of 
July,  1847,  I  am  of  opinion  that  it  ought  to  have  stated 
for  which  of  the  four  purposes  mentioned  in  the  Act 
under  which  it  was  served,  the  company  required  the 
piece  of  land  to  which  it  relates.  That  Act  empowers 
the  owner  or  occupier  of  the  land  referred  to  in  the 
notice,  to  object,  within  a  certain  time,  to  the  company 
making  use  of  the  land,  on  the  ground  that  pther  lands 
lying  contiguous  or  near  to  those  proposed  to  be  taken, 
would  be  more  fitting  to  be  used  for  the  purposes  of  the 

c2 
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company.  Therefore,  the  owner  or  occupier  ought  to 
know  for  which  of  the  purposes  mentioned  in  the  Act, 
the  company  want  his  land ;  in  order  that  he  may  be 
able  to  point  out,  at  once,  other  lands  which  are  better 
adapted  to  answer  the  purposes  of  the  company.  The 
consequence  of  the  notice  being  in  its  present  form,  is  to 
throw  on  the  owner  or  occupier  the  burden  of  consider- 
ing the  grounds  of  objection  with  reference  to  each  of 
the  four  purposes  mentioned  in  the  Act.  Consequently, 
the  injunction  must  be  granted  so  far  as  the  hinds 
referred  to  in  that  notice  are  concerned. 


The  Vice-Chancellor  : 
2()th  July.  In  the  case  of  Poynder  v.  The  Great  Northern  Rail- 

way  Company^  there  was  one  question  that  was  not 
disposed  of;  and  that  was  whether  the  insertion  of  the 
words,  '*  on  demand,^  in  the  condition  of  the  bond,  was  a 
substantial  objection. 

I  have  looked  into  the  point,  and  my  opinion  is  that 
it  is  a  decided  objection.  Therefore,  the  injunction  must 
go  as  to  the  lands  containing  three  roods  and  two  perches 
as  well  as  those  intended  to  be  taken  for  temporary 
purposes. 

Injunction  granted  until  answer  or  further  order. 


The  Lord  Chancellor^  on  being  moved  to  discharge 
the  order,  so  far  as  it  related  to  the  lands  containing 
three  roods  and  two  perches,  continued  the  injunction 
until  the  Defendants  should  give  a  bond  in  conformity  to 
the  provisions  of  the  Lands  Clauses  Consolidation  Act. 


CASES  IN  CHANCERY. 

The  reason  asBigned  by  his  Lordship  for  so  continu- 
ing the  injunction,  was  that  the  Defendants  might  be 
informed  why  it  was  continued,  and  how  it  might  be  got 
rid  of.  (d) 

(d)  See  2  FUll.  330. 
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BENN  V.  DIXON. 
DIXON  V.  NICHOLSON,  / 
DIXON  V.  PRIESTLEY. 

Peter  DIXON  made  his  will  dated  the  19th  of 
November,  1822,  in  the  following  words : 


1847: 

29th  July. 
«^         ^        ' 

Will. 
Construction, 
'Issue' 
construed 
'  Children,' 
Survivor  or 
Survivors. 
*'  I  give  and  bequeath  unto  my  dear  wife,  Sarah  Dixon,  ^   ^T 
the  whole  of  the  interest  arising  out  of  my  property,  all  his  real  and 
both  real  and  personal,  during  the  period  of  her  natural  P^wonal  pro- 
life,  and,  at  her  decease,  the  same  to  be  disposed  of  as  ^fe  for  life 
hereafter  named.     I  give  and  bequeath  also  unto  my  and  at  her 

dear  wife,  Sarah  Dixon,  aU  my  household  furniture,  ^^a^^  i^^e  left 
^^  *  »  /  9  issue,  to  the 

linen,  plate  and  books,  to  her  for  ever.    At  her  decease,  child  or  children 

if  I  leave  issue  at  my  death,  I  give  and  bequeath  the  he  might  have 

at  his  decease ; 
but,  if  he  died 
without  leavine  issue,  then  he  ^ve  all  his  property,  in  equal  pro- 
portions, to  his  brothers  and  sister,  Thomas,  Anthony,  John,  and 
Jane  ;  and,  if  any  of  them  should  die  without  leaving  issue,  he  gave 
such  share  or  shares  to  the  survivors  or  survivor  of  them  ;  but  if 
leaving  issue,  he  gave  such  share  to  their  children.  The  testator 
died  without  issue.  John  died  a  bachelor  in  his  lifetime.  Jane 
died  in  the  lifetime  of  his  widow,  leaving  one  child  and  several 
grandchildren  the  issue  of  a  deceased  child.  Thomas  survived 
the  widow  and  died  leaving  children.  Then  Anthony  died  a 
bachelor. 

Held  that  the  share  intended  for  John,  belonged,  absolutely, 
to  Thomas,  Anthony,  and  Jane;  that  Jane's  share  belonged 
to  her  child ;  Thomas's,  to  his  children  ;  and  Anthony's,  to  his 
real  and  personal  representatives. 
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whole  of  my  property,  if  to  one  child,*  or,  in  equal 
shares,  if  more  than  one,  on  attaining  the  age  of  21 
years ;  the  same  being  held  in  trust  by  Richard  Clap- 
ton^  William  Thompson,  and  my  dear  wife,  Sarah 
Dixon^  for  the  use  and  benefit  of  such  child  or  children 
I  may  have  at  the  time  of  my  decease.  But  should  I 
die  without  leaving  issue,  then  I  give  and  bequeath, 
after  the  death  of  my  dear  wife,  the  whole  of  my  pro- 
perty, both  real  and  personal,  in  equal  proportions,  to 
my  brothers,  Thomas  Dixon^  Anthony  Dixon^  and 
John  Dixon^  and  my  sister,  Jane  Benn.  But  should 
any  of  my  brothers  or  sister  die  without  leaving  issue^  I 
then  give  such  share  or  shares  to  the  survivor  or  survivors 
of  them  ;  but  leaving  issue^  I  then  give  such  share  to 
their  children,  in  equal  proportions,  on  attaining  the  age 
of  21  years,  to  them  and  their  heirs  for  ever.  I 
appoint  my  dear  wife  executrix  of  this  my  last  will  and 
testament.*^ 


The  testator  died  without  issue. 

The  suit  of  Benn  v.  Dixon  was  instituted  by  the 
testator^s  sister  and  his  brothers,  Thomas  and  Anthony^ 
against  his  widow  and  the  children  of  Thomas,  and  the 
child  and  grandchildren  of  his  sister,  to  have  the  trusts 
of  his  will  carried  into  execution,  and  the  interests  of 
the  parties  in  his  property,  declared. 

In  pursuance  of  the  decree,  the  Master  found  that 
the  testator^s  brother,  John^  died,  a  bachelor,  in  his  life- 
time :  that  his  sister,  Jane  Benn,  had  one  child,  and  his 
brother,  Thonuzs,  three  children  living  at  his  death,  but 
none  bom  since :  and  that  his  brother,  Anthony,  was  a 


*  Sic. 
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bachelor,  and  that  the  child  of  Jane  and  the  children  of 
Tkonuu  had  all  attained  21. 

On  the  cause  coming  on  to  be  heard  for  further  direo- 
tioos,  the  Vice-Chancdlor  declared  that,  according  to 
the  true  construction  of  the  will,  the  Plaintiffi  were 
entiiledy  absolutely,  in  equal  shares,  to  the  one-fourth  of 
the  testator's  property  given  to  John  Dixon^  subject  to 
the  widow's  life-interest. 
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Afterwards  Jane  Benn  died,  leaving  her  child  and 
several  grandchildren^  the  issue  of  a  deceased  child,  her 
surviving.  —  Next  the  testator^s  widow  died.  —  Then 
Thomas  Dixon  died  leaving  his  three  children  surviving. 
Last  of  all,  Anthony  Dixon  died  a  bachelor. 

The  suit  having  been  revived,  the  questions  were  what 
interest  Jane,  Thonuu^  and  Anthony  took  under  the 
win. 

Mr.  Sinums  for  Thomas  Dixon,  the  younger,  who 
was  the  heir  and  personal  representative  of  his  father, 
J%omaSy  and  of  his  uncle,  Anthony  ;  and  Mr.  Malins 
for  Mary  Benn,  the  child  of  Jane  Benn,  contended 
that  Thomas,  Anthony,  and  Jane  took  the  entire 
interest  in  the  shares  given  to  them ;  with  an  execu- 
tory gift  to  their  children  in  the  event  of  their  dying 
in  the  lifetune  of  the  testator^s  widow.  Hervey  v. 
MaeLavghUn  (a). 

Mr.  Baily  appeared  for  the  grandchildren  of  Jane 
Benn. 


(a)  1  Price,  264. 
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The  Vice-chancellor: 

My  opinion  is  that  the  word  ^ issue/  means  'children  T 
and  that  the  gift  to'the  sumvor  or  survivors  is  sub- 
stitutionary ;  that  is,  if  the  brothers  or  the  sister  left 
children,  their  shares  were  to  go  to  their  children ;  but 
if  not,  to  the  survivors  or  survivor.'  At  Anthontfs 
deathy  there  was  no  survivor  to  whom  his  share  could 
go ;  and,  consequently,  his  heir  and  personal  represen- 
tative are  entitled  to  it.  But  the  children  of  Thomas 
and  the  child  of  Jane  are  entitled  to  their  parents' 
shares. 

Declare  that,  according  to  the  true  construction  of 
the  will  and  in  the  events  that  have  happened,  Thomas 
Dixon  the  younger,  as  the  personal  representative  of  the 
late  Thomas  Dixon^  is  entitled  to  one-third  of  one-fourth 
of  the  funds  in  the  cause  and  of  the  dividends  accrued 
thereon  since  the  decease  of  the  testator^s  widow,  and 
also  to  one-fourth  of  the  dividends  accrued  thereon  after 
the  decease  of  the  widow  up  to  the  decease  of  the  late 
Thomas  Dixon :  and  that  Thomas  Dixon  the  younger 
and  the  other  children  of  the  late  Thomas  Dixon,  are 
entitled,  in  equal  shares,  to  one-fourth  of  the  same  funds 
and  of  the  dividends  accrued  thereon  since  the  decease 
of  the  late  Thomas  Dixon :  and  that  the  defendants, 
the  personal  representatives  of  Jane  Benn^  are  entitled 
to  one-third  of  one-fourth  of  the  same  funds  and  of  the 
dividends  accrued  thereon  since  the  decease  of  the 
widow:  and  that  the  plaintiff,  Thomas  Dixon^  as  the 
personal  representative  of  Anthony  Dixon^  is  entitled  to 
one-fourth  and  one-third  of  another  fourth  of  the  funds, 
(making  together  one-third)  and  to  one-third  of  the 
dividends  accrued  thereon  since  the  decease  of  the 
widow :  and  that  the  defendant,  Mary  Benn^  is  entitled 
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to  one-fonrth  of  the  funds  and  of  the  dividends  accrued 
thereon  since  the  decease  of  the  widow. — Costs  of  all 
parties  to  be  taxed  as  between  solicitor  and  client,  and 
the  amount  to  be  raised  out  of  one  of  the  funds  in  the 
cause,  and  paid  to  the  solicitors  of  the  parties. — ^The 
Master  to  ascertain  and  certify  the  amount  of  legacy- 
duty  payable  in  respect  of  the  residue  of  the  funds :  the 
amount  of  it  to  be  raised  out  of  one  of  the  funds,  and 
paid  to  the  solicitor  of  Thonuu  Dixon  the  younger,  the 
solicitor  undertaking  to  pay  it  to  the  proper  officer  in 
discharge  of  the  legacy-duty :  the  Mtuter  to  apportion 
the  remainder  of  the  funds  amongst  the  parties,  accord- 
ing to  their  rights  before  declared,  and  to  certify  the 
amounts  so  apportioned  and  to  whom  the  same  ought  to 
be  transferred  and  paid :  Order  the  amounts  to  be  trans- 
ferred and  paid  accordingly  :  and  any  of  the  parties  to 
be  at  liberty  to  apply. 


1847. 


Benn 

Dixon. 
Dixon 

0. 

Nicholson. 

Dixon 
r. 

PaiBSTLBY. 


26 


CASES  IN  CHANCERY. 


1848: 

24th  Not.  and 

2nd  Dec. 

^         .        -^ 

Stat,  7  Will. 

jr.  ^  1  Vict. 

c.  26. 

A^ppointment. 

Power. 
Construction. 


■V 


A.i  being 
entitled  to  a 
share  of  a  testa- 
tor's residuary 


STILLMAN  V.  WEEDON 

James  STILZMANnaAe  his  will,  dated  the  18th 
of  April  1845,  and  in  the  following  words :  ^^  I  dispose 
of  all  my  real  and  freehold  estates  and  all  my  personal 
estate  and  effects  whatsoever  and  wheresoever,  and  all 
effects  due  to  me  front  the  estate  of  the  late  Thomas 
HedgeSf  to  my  nine  children,  to  be  disposed  of  in 
manner  following,  that  is  to  say ;  first,  I  will  and  direct 
that  all  my  just  debts  and  funeral  expenses  to  be  fully 
paid  and  satisfied,  and  then  all  estates,  effiscts,  and 
moneys,  whatsoever  and  wheresoever,  to  me  did  belongs 
shall    be    equally  divided  between  my  nine  children. 


estate,  be- 

SifuftJ^''  TAomcM    Stillm^n,    George    StUbnan,^  Ann    Osbaume 

him  from  the  wife  of  William  Osbourne^  Hannah  Casbourne  wife  of 

estate,  to  his  Charles  Casbourne,  Martha  Smith  wife  of  Benjamin 

The  estate  was  Smithy  Elizabeth  Walker  widow,  Caroline  Butler  wife 

then  unadminis-  of  John  Butler j  and  Louisa  Stillman,  to  be  by  them 

wi^aftemards,  e^^J^yed ;    and  I   hereby   nominate    Thomas   SHllman, 

administered,  George  Stillman,  and  William  Henry  Smith  to  be  execu- 

and  certain  ^ors  to  this  my  last  will  and  testament." 

debts  due  to 
it  were  allotted 
to  A.  as  his 
share  of  the 
residue.    After 
which  he  set- 
tled the  debts 
in  trust  for 
himself  for  life, 
remainder  in 

trust  for  his  sons  and  daughters  or  any  of  them,  or  any  of  their 
children,  as  he,  from  time  to  time,  bv  deed  or  writing,  to  be  by 
him  duly  executed  and  attested,  or,  by  his  will,  should  appoint. 
Held  that,  under  the  combined  operation  of  the  24th  and  27th 
sections  of  the  late  Will  Act  (7  Will.  IV.  &  1  Vict.  c.  26,)  the 
wiU,  though  made  before  the  power  was  created,  was  a  good 
execution  of  it. 


Hedges  s  estate  was  unadministered  when  StiUman 
made  his  will ;  but  it  was  administered  before  the  date 
of  the  deed  after-mentioned,  and  he  and  his  brother, 
who  was  the  other  residuary  under  Hedges*s  will,  agreed 
that  the  following  sums,  namely,  700/.,  800/.,  700/., 
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500/.,  and  100/.,  some  of  which  were  due  to  Htdgtii 
estate  on  mortgages  of  land  and  the  rest,  on  assign- 
m^nta  of  the  rates  for  watching  and  paving  a  town, 
should  be  allotted  to  him  as  part  of  his  share  of  the 
residue.  Afterwards  Hedges^s  executors,  by  his  desire, 
assigned  and  conveyed  those  sums  and  the  securities  for 
them,  to  Timothy  Weedon  and  John  Weedan.  StUlman 
then  executed  a  deed,  dated  the  9th  of  April,  1846,  by 
which,  after  reciting  the  instruments  by  which  the  sums 
were  secured,  and  that,  under  or  by  virtue  of  Hedges^s 
willy  dated  the  4th  of  January  1839,  he  had  become 
possessed  of  or  entitled  to  those  sums  and  the  securities 
for  the  same,  and  that  he  was  desirous  of  settHng  the 
same  in  the  manner  thereinafter  expressed ;  and,  after 
reciting  the  instruments  by  which  the  securities  had  been 
assigned  to  T.  Weedon  and  J.  Weedon^  and  that  they 
were  trustees,  for  him,  of  the  sums  due  on  those  securities : 
he  declared  that  71  and  J.  Weedon  should  stand  possessed 
of  the  sums,  in  trust  for  such  person  or  persons,  for  such 
intents  and  purposes,  and  with,  under  and  subject  to  such 
powers,  provisoes,  agreements  and  declarations,  and  in 
sueh  manner  and  form  as  he,  from  time  to  time,  or  at 
€tm/  time  or  times  thereafter^  by  any  deed  or  deeds, 
instrument  or  instruments  in  writing  with  or  without 
power  of  revocation  and  new  appointment,  to  be  by 
him  duly  executed  and  attested,  should  direct,  limit 
or  appoint :  and,  in  default  of  such  direction  limitation 
or  appointment,  in  trust  for  himself,  for  life,  and,  after 
his  decease,  in  trust  for  his  sons  anA  daughters  (all  of 
whom  he  named)  or  any  or  either  of  them,  or  any  or 
either  of  their  children  respectively,  for  such  interest  or 
interests,  and  in  such  parts,  shares  and  proportions, 
and  with  such  provisions  for  maintenance,  education 
and  advancement  in  life,  at  such  ages,  days  or  times, 
and  with  such  restrictions,  and  in  such  manner  and 
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form  as  he  should,  from  time  to  time^  by  any  deed  or 
deeds,  instrument  or  instruments  in  writing,  with  or 
without  power  of  revocation  and  new  appointment,  to  be 
by  him  duly  executed  and  attested,  or  by  his  last  wiU 
and  testament  or  any  codicil  or  codicils  thereto,  direct, 
limit  or  appoint ;  and,  in  default  of  such  direction  limi- 
tation or  appointment,  in  trust  for  his  sons  and  daugh- 
ters and  their  children  who  should  attain  twenty-one,  as 
therein  mentioned. 


StiUman  died  on  the  1st  of  January,  1848. 

The  securities  for  two  of  the  sums  comprised  in  the 
settlement,  were  changed  in  July  and  August  1847. 
The  three  other  sums  remained  in  their  original  state  of 
investment. 

The  bill  was  filed  by  Stillman*s  sons  and  daughters, 
(three  of  whom  were  the  executors  of  his  will)  against 
their  children  and  the  trustees  of  the  settlement.  It 
charged  that  the  disposition  contained  in  StillmaiCs  will, 
had  not  been  varied  or  altered  by  the  settlement,  in  respect 
of  the  property  therein  comprised ;  or,  if  it  had  been,  that, 
under  the  Act  for  the  Amendment  of  the  Laws  with 
respect  to  Wills  (7  WiU.  IV.  &  1  Vict.  c.  26)  his  mil 
must  be  taken  as  an  execution  of  the  special  power  of 
appointment  amongst  his  children^  contained  in  the  set- 
tlement. The  answers  submitted  the  question  raised 
by  the  bill,  to  the  judgment  of  the  Court. 

The  following  sections  of  the  Act  were  referred  to  in 
the  course  of  the  argument. 


The  23rd  section  enacts  that  no  conveyance  or  other 
act  made  or  done,  subsequently  to  the  execution  of  a  will. 
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of  or  relating  to  any  real  or  personal  estate  therein  com- 
prised, except  an  act  by  which  such  will  shall  be  revoked 
as  thereinbefore  mentioned,  shall  prevent  the  operation 
of  the  will  with  respect  to  such  estate  or  interest  in 
such  real  or  personal  estate  as  the  testator  shall  have 
power  to  dispose  of  by  will  ai  the  Hme  of  his  death. 

Section  24  enacts  that  every  wiU  shall  be  construed, 
with  reference  to  the  real  estate  and  personal  estate 
eamprieed  in  it,  to  speak  and  take  effect  as  if  it  had 
been  executed  immediately  before  the  death  of  the  tes- 
tator^ unless  a  contrary  intention  shall  appear  by  the 
will. 

That  part  of  section  27  which  relates  to  bequests  of 
personalty,  enacts  that  a  bequest  of  the  personal  estate 
of  the  testator,  or  any  bequest  of  personal  property 
described  in  a  general  manner,  shall  be  construed  to 
include  any  personal  estate  or  any  personal  estate  to 
which  such  description  shall  extend  (as  the  case  may 
be)  which  he  may  have  power  to  appoint  in  any  manner 
he  may  think  proper y  and  shall  operate  as  an  execution 
of  such  power y  unless  a  contrary  intention  shall  appear 
by  the  vnll. 
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Mr.  Bethell  and  Mr.  Bunny^  for  the  plaintifib,  re- 
ferred to  those  sections  of  the  Act,  and  said  that 
the  date  of  a  will  made,  as  the  will  in  this  case  was, 
after  the  Act  came  into  operation,  was  immaterial; 
for  the  Legislature  had  declared  that  such  a  will 
should  pass  the  property  of  a  testator,  though  subse- 
quently acquired,  and  be  a  due  execution  of  a  power 
subsequently  vested  in  him;  and  that  the  language 
of  the  Act  could  not  have  its  full  effect,  unless  the  will 
waB  considered  as  haying  been  executed  immediately 
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1848. 


Stillmak 

V, 

Weedon. 


before  the  death  of  the  testator ;  and,  therefore,  the 
Court  was  bound  to  hold  the  will  in  this  case,  to  be  an 
execution  of  the  power  reserved  to  the  testator  by  the 
settlement,  notwithstanding  that  power  was  not  in 
existence  at  the  date  of  the  will.  Moor  v.  Raisbeck  (a), 
Winter  v.  Winter  (6),  Lempriere  v.  Valpy  (c),  and 
Hayes  on  Conveyancing  {d). 


Mr.  Rolt  and  Mr.  Shapter  appeared  for  the  Messrs. 
WeedoUf  the  trustees  of  the  settlement. 

Mr.  K.  Parker  and  Mr.  Hughes  for  the  children  of 
the  plaintifis,  said,  first,  that  if  the  will  were  considered 
to  speak  and  take  effect  as  if  it  had  been  executed 
immediately  before  Stillman^s  death,  it  would  have  no 
operation  upon  the  property  in  dispute ;  for  the  bequest 


(a)  Ante,  Vol.  XII.,  page 
123. 

(b)  5  Hare,  306. 

(c)  ^ii^tf,Vol.V.,pagel08, 
and  see  Curteis  v.  Kenrick, 
ante.  Vol.  IX.,  page  443. 

(d)  Vol.  I.,  page  392,  fifth 
edition.  The  learned  author 
says,  in  the  passage  referred 
to,  that  a  general  disposition 
by  will  is  a  tacit  execution  of 
all  general  powers  (or,  in 
other  words,  powers  enabling 
the  donee  to  appoint  at  his 
pleasure)  whether  existing 
and  vested  in  the  testator  at 
the  making  of  the  will,  or 
subsequently  created  or  ac- 
quired. The  power  must,  of 
course  be  testamentary  ;  and 
the  words  of  the  statute,  ''in 


any  manner  he  shall  think 
proper,"  require  that  the 
power  should  be  uneanfined 
in  regard  to  objects ;  for  the 
statute  does  not,  for  instance, 
render  a  general  gift  to  the 
testator's  children  of  force  to 
pass  property  over  which  he 
has  a  special  power  of  ap- 
pointing in  their  favour,  not- 
withstanding the  property 
should,  in  default  of  appoint- 
ment be  limited  away. 

This  passage  seems  to  be 
against  Uie  charge,  ante,  page 
28,  that  the  will  must  be  taken 
as  an  execution  of  the  special 
power  of  appointment  amongst 
the  testator's  children,  con- 
tained in  the  settlement. 
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which  was  said  to  pass  that  property,  was  specific,  and 
the  subject  of  it  had  been  adeemed  ;  inasmuch  Still- 
■oil  had  reduced  it  into  possession  and  transferred  it 
to  the  trustees  of  the  settlement,  as  appeared  from  the 
redtals  in  that  instrument :  secondly,  that  the  27th 
section  of  the  Act,  referred  to  a  general  and  not  to  a 
^tecific  bequest,  and  to  a  general  and  not  a  special 
power ;  and,  though  the  settlement  did  contain  a  general 
power,  the  will  could  not  be  an  execution  of  it ;  for  it 
was  to  be  exercised  by  an  instrument  operating  in  Still- 
wuni's  lifetime  and  executed  after  the  date  of  the 
settlement. 


1848. 


Stillman 

V, 

Weeoon. 


Mr.  BetheU,  in  reply,  said  that  the  24th  section  spoke 
of  real  and  personal  estate  comprised^  not  *  described'  in 
a  will,  and  that  the  will  in  this  case,  did  comprise  the 
property  which  was,  subsequently,  comprised  in  the 
settlement  and  made  the  subject  of  the  power. 

The  Vice-Chancellor  • 

Before  I  decide  this  case,  I  wish  to  consider  whether 
the  words  of  the  bequest  can  be  construed  as  referring 
to  the  subject  of  that  bequest  in  its  transmuted  form  ; 
fw,  if  they  can,  Mr.  Parker* s  objection,  that  the  power 
referred  to  in  the  27th  section  of  the  Act,  is  a  general 
power,  {which^  however^  I  do  not  think  it  is)  will  be  got 
rid  of. 


The  Vicb-Chancellor  : 

The  facts  of  this  case  are  as  follows — In  the  year 
1839  Thomas  Hedges^  made  his  will,  by  which  he  gave 
the  residue  of  his  personal  estate  to  James  Stillman  and 
hia  brother,  William  Stillman^  in  equal  shares.  He  died 
in  March  1845,  and,  on  the  18th  of  April  in  that  year, 
Jawm  Stillman  made  his  will ;  and,  by  it,  he  disposed  of 


2Dd  Dec. 
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Stillman 

V, 

Weedon. 


all  his  real  and  freehold  estates  and  all  his  personal  estate 
whatsoever  and  wheresoever,  and  all  the  effects  due  to 
him  from  the  estate  of  Hedges,  amongst  his  nine  children 
as  tenants  in  common.  In  April  1846,  an  instrument 
was  executed  which  recited  the  will  of  Hedges j  and  that 
his  executors  had  come  to  an  agreement,  with  James 
StiUmany  that  two  sums  secured  on  rates  to  be  raised 
under  a  local  Act  of  Parliament,  and  three  sums  secured 
on  mortgage,  should  be  taken  as  that  portion  of  the 
personal  estate  of  Hedges  to  which  James  Stillman  was 
entitled.  And  then  the  instrument  assigned  those  sums 
to  trustees,  in  trust  for  such  person  or  persons  as  James 
Stillman,  from  time  to  time  or  at  any  time  or  times 
thereafter,  by  any  deed  or  deeds,  instrument  or  instru- 
ments in  writing  with  or  without  power  of  revocation 
and  new  appointment,  to  be  by  him  duly  executed  'and 
attested,  should  appoint,  and,  in  default  of  appointment, 
in  trust  to  pay  the  interest  of  those  sums  to  himself 
for  life  ;  and,  after  his  decease,  in  trust,  as  to  the  prin- 
cipal and  the  dividends  and  annual  produce  thereof,  for 
his  nine  children  or  their  children,  for  such  interest  or 
interests  and  in  such  parts,  shares,  and  proportions  as  he 
should,  from  time  to  time,  by  any  deed  or  deeds,  instru- 
ment or  instruments,  in  writing  with  or  without  power 
of  revocation  and  new  appointment,  to  be  by  him  duly 
executed  and  attested,  or  by  his  last  will  and  testament, 
appoint. 


James  Stillman  died  on  the  1st  of  January,  1848 : 
and  the  question  is  whether,  having  regard  to  the  words 
of  the  will  and  the  words  of  the  last-mentioned  power, 
the  will  is  to  be  taken  to  be  an  execution  of  that 
power? 


I  was  struck  with  the  question,  and  thought  it  right 
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to  take  time  to  consider  it.  And,  having  considered  it, 
my  deliberate  opinion  is  that  I  am  bound  to  hold  the 
will  to  be  an  execution  of  the  power. 

The  testator  in  the  present  case,  died  on  the  1st  of 
January,  1848,  having,  by  his  will,  disposed  of  all  the 
effecis  due  to  him  from  the  estate  of  Hedges.  Now  the 
24th  section  of  the  Statute  1st  of  Vict.  c.  26,  enacts 
that  every  will  shall  be  construed  to  speak  and  take 
efl^t  as  if  it  had  been  executed  immediately  before 
the  death  of  the  testator.  And  the  27th  section  of 
the  same  Act  enacts  that  every  bequest  of  personal 
property  described  in  a  general  manner,  shall  be  con- 
strued to  include  any  personal  estate,  or  any  personal 
estate  to  which  such  description  shall  extend  (as  the  case 
may  be)  which  he  may  have  power  to  appoint  in  any 
manner  he  may  think  proper.  The  words  are :  '^  which 
he  may  have  power  :"*  and  my  opinion  is  that  those  words 
must  be  taken  in  connection  with  the  former  section, 
which  prescribes  the  time  when  the  will  is  to  speak; 
and  it  is  there  expressly  declared  that  the  will  shall 
speak  from  the  death  of  the  testator.  Therefore  the 
only  possible  question  is  whether,  the  testator  having,  as 
on  the  1st  of  January,  1848,  used  the  expression  :  ^'  all 
the  effects  due  to  me  from  the  estate  of  Hedges^^  those 
words  could  have  been,  before  the  passing  of  the  Statute 
Ist  Vict.  c.  26,  considered  as  an  execution  of  the  power 
in  the  deed,  provided  the  will  had  been  executed  after 
the  deed.  And  it  appears  to  me  that,  although  those 
sums  were  not,  strictly  speaking,  due,  yet  no  one  can 
read  the  will  without  seeing  that  that  expression  de- 
scribes the  very  sums  which  were  made  the  subject  of 
the  deed  of  settlement. 


1848. 


Stillman 

9. 

Wesldon. 


Therefore  I  shall  declare  that  the  will  is  a  due  execu- 
Vol.  XVI.  d 
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1848. 


Stillman 
Weeldon. 


tion  of  the  second  power  in  the  settlement,  and  that  the 
children  of  the  testator  are  entitled.* 


*  His  Houour  seems  to  have  thought  that  the  power 
referred  to  in  the  27th  section  of  the  Act,  was  not  a  general 
power.  Perhaps  he  considered  the  words:  'Mn  any  manner 
he  may  think  proper,"  to  mean :  "  by  any  instrument  he  may 
think  proper." 

The  following  heads  of  the  judgment  were  in  his  Honour's 
own  handwriting. 

Will  of  Hedge9:  4th  January  1839.  13th  March  1845, 
Hedge9  died.  James  and  Thomas  Stillman  were  residuary 
legatees  of  Hedges.  James  Stillman* s  will:  18th  April 
1845.  ''All  effects  due  to  me  Arom  the  estate  of  the  late 
Thomas  Hedges,**  that  is ;  "  belonging  to  me  as  part  of,  or,  as 
having  formed  part  of  the  estate  of  the  late  Thomas  Heches,** 
Settlement :  9th  April  1846.  The  choses  in  action  contained 
in  the  settlement,  were  allotted  to  James  as  his  moiety  of  the 
residue.  These  effects  are  comprized  in  the  will.  By  the 
24  th  section,  the  will  speaks  as  if  made  on  the  1st  of  January 
1848 ;  and,  by  the  27Ui  section,  it  operates  as  an  execution  of 
the  power ;  because  the  terms  used  in  the  will,  do  refer  to  the 
subject  of  the  power. 
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GRIFFITH  V.  GRIFFITH.* 
jHOTION  to  dismiss  for  want  of  prosecation. 

By  the  111th  General  Order  of  May  1845^  publication 
is  to  pass,  without  rule  or  order,  on  the  expiration  of 
two  months  after  the  filing  of  the  replication ;  unless 
such  time  expires  in  the  Long  Vacation,  or  is  enlarged 
by  order :  and  one  of  the  cases^  mentioned  in  the  114th 
Order,  in  which  a  biU  may  be  dismissed  for  want  of  pro- 
secution, is  if  the  Plaintiff,  having  obtained  no  order  to 
enlaige  the  time,  does  not  set  down  the  cause  to  be 
heard  and  obtain  and  serve  a  tubpiBna  to  hear  judgment, 
within  four  weeks  after  publication  has  passed. 

In  this  case  the  Plaintiflb  filed  their  replication  and 
served  a  mtbpcena  to  rejoin  in  February  1845,  but  took 
no  further  proceeding  in  the  cause. 

Mr.  OUvefy  for  the  Defendant,  now  moved  to  dismiss 
the  bill  for  want  of  prosecution.  He  contended  that  a 
replication  and  rejoinder  were,  together,  equivalent  to  a 
replication  under  the  Orders  of  May  1845 ;  and,  there- 
fore, publication  must  be  held  to  have  passed,  under  the 
111th  Order,  two  months  after  the  tubpcsna  to  rejoin 
was  served. 


1848: 
10th  Dec. 

^ * ' 

DUmissid, 
Practice. 

New 
Orders, 

A  cause  was 
put  at  issue, 
according  to  the 
old  practice, 
more  than  two 
months  before 
the  Orders  of 
May  1845 
came  into 
operation,  but 
no  further  pro- 
ceeding was 
taken  m  the 
cause. 

Held  that 
the  defendant 
could  not  move 
to  dismiss  the 
bill  for  want  of 
prosecution, 
under  the  114th 
Order,  section 
4 ;  but  must  set 
down  the  cause 
for  hearing 
according  to  the 
old  practice. 


The  Vice- Chancellor  held  that,  as  the  two  months 


*  Ex  Relatione. 
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1848. 


Griffith 

9. 

Griffith. 


expired  between  the  time  when  the  subpana  to  rejoin  was 
served  and  the  time  when  the  Orders  of  May  1845  came 
into  operation,  the  case  was  not  within  those  Orders,  but 
the  Defendant  ought  to  have  set  down  the  cause  for 
hearing,  according  to  the  old  practice. 


1847: 
26th  July. 

^ . — i-' 

General 

Bequest, 

Will. 

CoMtrucHon. 


A  bequest  of  all 
the  property 
that  the  testator 
might  die 

eossessed  of, 
eld,  from  ex- 
pressions in  a 
codicil  of  even 
date,  to  pass 
only  a  part  of 
the  testator's 
property. 


THE  ATTORNEY-GENERAL  v.  WILTSHERE./ 

Bishop  LUSCOMBE,  chaplain  to  the  British 
embassy  to  the  Court  of  France^  by  his  will  appointed 
three  English  gentlemen,  two  of  whom  he  described  as 
residing  in  PariSy  trustees  for  the  disposal  of  aU  the 
property  which  he  might  die  possessed  of;  and  desired 
that,  as  soon  after  his  death  as  might  be  convenient  to 
them,  all  his  paintings,  plate,  furniture,  books,  linen, 
pendules  arul  every  other  article  belonging  to  him^  should 
be  sold,  and  that  they  should  hold  all  his  property  for 
the  purpose  of  founding  one  or  more  Scholarships  in 
Trinity  College  near  Perth  in  Scotland.  If  the  produce 
of  the  articles  above-mentioned  should  produce  an  interest 
of  more  than  100/.  aryear,  he  desired  the  sum  to  be 
equally  divided  between  two  scholars ;  if  not,  the  whole 
to  be  given  to  one  scholar :  and  he  directed  the  above- 
mentioned  trustees,  as  soon  after  his  death  as  possible, 
to  transfer  the  amount  for  which  his  property  should 
have  been  sold,  to  the  bishops  in  Scotland^  to  be  by 
them  invested  in  the  English  funds,  in  the  names  of  as 
many  of  them  as  should  be  necessary ;  and  that  the 
interest  should  be  applied  as  he  had  above  mentioned. 
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He  added  that  the  property  above  referred  to  was  in 
No.  19,  Rue  de  Vignes,  Paris. 

The  testator  made  a  codicil  of  the  same  date  as  his 
will,  and,  after  mentioning  that  he  had  ten  thousand 
francs  in  a  bank  in  Pom,  a  balance  in  a  bank  in  London, 
and  an  inscription  of  five  thousand  francs  in  the  French 
£5  per  Cents.,  he  bequeathed  all  those  sums  to  Emma 
Horrford. 

The  testator,  at  the  date  of  his  will  and  at  his  death, 
was  entitled  to  5000/.  Consols  standing  in  the  names  of 
trustees,  in  addition  to  the  property  mentioned  in  his  will 
and  codicil ;  but,  it  was  alleged,  he  was  ignorant  of  that 
hot. 

The  question  was  whether  the  Consols  passed,  by  the 
will,  to  the  trustees. 

Mr.  Twiss  and  Mr.  Borrett  for  the  Attorney-Oeneral, 
said  that  the  words  of  the  will,  were  sufficient  to  pass  the 
Consols,  though  the  testator  was  not  aware  that  he  was 
entitled  to  them ;  that  the  words,  **  the  property  above 
referred  to,^  meant  the  specified  articles,  and  did  not 
limit  the  meaning  of  the  previous  words,  ^*  all  my  pro- 
perty.^ They  added  that  the  testator  intended  to  found 
two  scholarships ;  but  that  there  would  not  be  sufficient 
property  for  that  purpose,  unless  the  Consols  were  held 
to  pass  by  the  will ;  Kendall  v.  Kendall  (a). 
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1847. 


Attornky- 
Generax. 

V. 
WiLTSHSRE. 


Mr.  JEIade  for  the  testator's  executors,  said  that  if  the 
Consols  did  not  pass  by  the  will,  there  would  be  an  inte&> 
tacy  as  to  them. 


(a)  4  Russell,  360. 
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^ .— ' 

Attorney- 
General 

9. 
WiLTSHERB. 


Mr.  Cooper  and  Mr.  Leioi$  appeared  to  oppose  the 
claim  made  on  behalf  of  the  Attorney- General:  but 

The  Vice- Chancellor,  without  hearing  them,  said  that, 
taking  the  whole  of  the  will  together,  it  was  quite  clear 
that  the  testator  intended  to  dispose  of  nothing  by  it, 
except  the  articles  in  the  house  No.  19  Rue  de  Vignes, 
Paris :  and  that  that  construction  was  confirmed  by  the 
codicil ;  for  it  proved  that  the  testator  considered  that  he 
had  not  disposed  of  the  whole  of  his  property  by  his  will ; 
which  he  would  have  done,  if  a  limited  construction  were 
not  put  upon  the  words:  ^'all  the  property  I  may  die 
of.'' 


Declare  that  nothing  passed  to  the  trustees  of  the 
will,  except  the  testator's  property  in  the  house  No.  19 
Sue  de  Vignes^  Paris, 
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BISHOP  V.  COLEBROOK.  1.  1847: 

^  29tli  July. 

By  the  settkment  on  the  marriase  of  the  Pkuntiffit,     '     ,  '         , 

^  Husband  and 

Mr.  and  Mrs.  Bishop^  a  sam  of  Consols,  belonging  to  JFi/e. 

the  lady,  was  settled  in  trust  for  Mr.  Bishop  for  life,        Married 

remainder  in  trust  for  Mrs.  Biskapy  absolutely,  if  she  ^.      ^^Jtitm 

should  survive  her  husband ;  but,  if  she  should  not,  in    Reversionary 

trust  for  such  persons  &c.  as  she  should  by  deed  or  will        Interest. 

appcnnt,  and,  in  default  of  appointment,  in  trust  for  her  .  f^tock 

executors  or  administrators.     After  the  marriage  Mr.  was  vested  in  a 

Bishop  became  bankrupt ;  and  his  assignees  sold  his  life-  trustee  in  trust 

interest  in  the  Consols  to  one  ElKs,     Some  years  after-  remainder  in  ' 

wards,  Ellis^   in  consideration  of   211/.,  assigned  his  trust  for  his 

mterest  in  the  Consols  to  Mrs.  Bishop,  to  the  intent  ^^ec^e^^^^' 

that   it  might  become   merged  and  that  the  Consols  bankrupt;  and 

might  become  absolutely  vested  in  her  in  possession;  ^f*?^^^^®* 

and  ahe,  m  exercise  of  the  power  m  the  settlement,  interest  to  E, 

directed  that,  in  the  event  of  her  dying  in  her  husband^s  Some  years 

lifetime,  the  Consols  should  be  transferred  to  her,  her  fojf^u^ble^ 

executors  or  administrators  as  part  of  her  personal  sideration,  as- 

estate.     The  bill  prayed  that  the  fund  might  be  trans-  ?^«^^^  ^*^«  ^fe- 
.        ,  .     T^      o.  •  mterest  to  the 

ferred  to  Mr. -BwAop.  ^e.    And,  on 

her  appearing  in 
Mr.  CooperioT  the  plaintiflfe,  cited  Hall  v.  Hugonin  (a).  fe£if°thr''" 

Vice-CfumceUor 
Mr.  Teed  and  Mr.  E.  F.  Smith  for  the  trustee,  dis-  ordered thctrus- 
tinguished  the  principal  case  from  the  case  cited,  and  ^j^^  f^^^  ^  Y^er 
from  Creed  v.  Perry  {h\  on  the  ground  that  the  tenant  husband.    But 
for  Kfe  of  the  fund,  was  the  husband  of  the  lady;  and  ^J^^^^f  fS 
they  cited  Pichard  v.  Roberts  (c).  sequent  case, 

overruled  the 

Srinciple  of  the 
ecision. 
(5)  lUd.  592.  (c)  3  Madd.  384. 
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1847. 


Bishop 

V, 
COLEBROOK. 


The  Vtce- Chancellor  said  that  Mrs.  Bishop  had  the 
whole  interest  in  the  Consols,  both  in  possession  and  in 
reversion,  vested  in  her ;  and  therefore,  he  had  not  the 
least  difficulty  in  ordering  the  trustee,  according  to  the 
prayer  of  the  bill,  to  transfer  the  fund,  to  Mr.  Bishop^ 
(who  had  obtained  his  certificate,)  on  his  wife  i^pearing 
in  Court  and  consenting. 


In  Whittle  v.  Henning^  Lord  Langdale^  Master  of  the 
Rolls,  refused  to  follow  Creed  v.  Perry ^  Hall  v.  Hugonin 
and  the  other  cases  of  the  like  nature  contained  in  the 
14th  volume  of  these  Reports ;  and  the  Lord  Chancellory 
on  appeal,  overruled  them,  and  affirmed  Lord  Langdal^s 
decree. — 22nd  December,  1848.* 

*  The  reporter  abstained  from  reporting  the  cases  men- 
tioned in  the  note  to  Creed  v.  Perry,  because  the  decisions  in 
them  were  generaUy  considered  unsound. 


1847: 
2nd  August. 
*         ^         ^ 

Costs, 

Motion. 

New  Orders. 

The  costs  of  an 
interlocutory 
proceeding,  are 
not  costs  of  the 
suit. 


FINDEN  V.  STEPHENS. 

Petition,  by  the  Plaintiff,  for  leave  to  except  to  the 
report  of  the  Taxing-Master  who  had  allowed  the  De- 
fendant the  costs  of  preparing  to  resist  a  motion  in  the 
cause,  for  an  injunction. 

On  the  motion  being  brought  on,  the  Court,  at  the 
Defendant's  request,  ordered  it  to  stand  over  until  a 
certain  day,  in  order  to  enable  the  Defendant  to  answer 
an  affidavit  in  support  of  it.  Before  that  day  arrived, 
the  Defendant  filed  a  demurrer  to  the  whole  bill  for  want 
of  equity ;  which  the  Vice-Chancellor  overruled,  but  the 
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Lord  Chancellor^  on  appeal,  allowed,  and,  pursuant  to 
the  45th  Order  of  May  1845,  ordered  the  Plaintiff  to 
pay  the  Defendant  the  costs  of  it  and  the  costs  of  the 
suit  also. 


1847. 


FiNDEN 

V. 

Stephens. 


Mr.  Bethell  and  Mr.  Moxon^  in  support  of  the  peti- 
tion, said  that  the  costs  of  an  interlocutory  application, 
were  not  costs  of  suit.  They  referred  to  the  rules  laid 
down,  by  Sir  John  Leach^  relative  to  costs  (a),  and  to 
Leuns  v.  Armstrong  (6)  and  Farquharson  v.  Pitcher  (c). 

Mr.  Stuart  and  Mr.  Bazalgette^  for  the  Defendant, 
cited  Dugdcde  y.  Hare  (cf  )• 

The  Vice-Chancellor  : 

The  Lord  Chancellor  ordered  the  Plaintiff  to  pay  the 
Defendant  his  costs  of  the  demurrer  and  also  his  costs  of 
the  suit ;  and,  if  his  Lordship  had  been  asked  to  include 
the  Defendant's  costs  of  the  motion,  in  his  order,  he, 
probably,  would  have  done  so.  The  order,  however,  says 
nothing  about  those  costs ;  and,  therefore,  I  think  that 
the  Taxing-Master  ought  not  to  have  allowed  them : 
for,  I  have  always  understood  that  the  costs  of  proceed* 
ings  in  a  suit  which  are  necessary  to  bring  it  to  a  hear- 
ing, are  costs  of  suit ;  but  that  the  costs  of  interlocutory 
proceedings  are  not.  The  consequence  is  that  the  costs 
objected  to,  must  be  disallowed^  and  the  Master'^s  cer- 
tificate reduced  accordingly. 


(a)  1  Sim.  &  Stu.  357. 
(5)  3  Myl.  &  Keen,  6a 


(c)  4  Russ.  510. 
{d)  5  Hare,  92. 
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1847: 

12th  Nov. 

V  ^  / 

Infant, 

A  female  infant 
entitled  to  a 
fund  in  Court, 
was  resident 
abroad,  with  a 
guardian  ap- 
pointed by  a 
foreign  Court. 

The  Vice- 
chancellor  or- 
dered the  divi- 
dends of  the 
fund  to  be  paid 
to  her  solicitor, 
he  undertaking 
to  remit  them 
to  the  guardian. 


IN  RE  MORRISON  AN  INFANT. 


/ 


A  FEMALE  infant,  resident  in  the  United  States,  had 
no  guardian  in  this  country,  but  had  a  guardian,  w^ 
pointed  by  a  Court  in  America^  with  whom  she  resided. 

The  Vtce-ChanceUary  on  the  hearing  of  a  petition  pre- 
sented by  her,  oi*dered  the  dividends  of  a  fund  in  Court 
(531/.  Consols)  to  which  she  was  entitled,  to  be  paid  to 
Mr.  Wardy  a  solicitor  of  the  Court,  and  who  was  her 
solicitor,  he  undertaking  to  remit  them  to  her  guardian 
in  America. 


Mr.  Stuart  appeared  for  the  Petitioner. 


\^^; 


1847: 
13th  Nov. 


HADDAN  V.  SMITH  AND  WILLEY.  y 


Patent  -^  April  1844,  the  Plaintiff,  being  the  proprietor  of  a 

Pleading.  patent  for  certain  improvements  in  the  construction  of 

wheels  for  railway  carriages,  granted  a  licence  to  Smith 

a  iS  amdnst  a  ^^  ^^®®  ^^  invention  on  payment  of  a  certain  sum  or 

person  whom  royalty  for  every  wheel  made  according  to  the  patent, 

he  had  licensed    ^nd  the  licence  was  to  be  void  in  the  event  of  Smith 
to  use  his  mven-  ^,.  ^  i.^i-x  ••  i^  . 

tionandthe        takmg  a  partner:    but  that  provision  was  afterwards 

Eartner  of  the 
^  Ltter,  for  an  account  on  the  footing  of  the  licence,  and  for  an 
injunction  to  restrain  the  Defendants  from  using  the  invention  in 
case  they  should  dispute  his  right  to  the  payments  reserved  by 
the  Ucence  on  the  ground  that  the  Ucence  nad  become  void.  A 
general  demurrer  to  the  bill  was  overruled. 
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diq>eD8ed  with,  on  the  occMion  of  Smith  taking  Wittey 
into  partnership. 

The  bill,  after  stating  as  aboye  and  alleging  that  the 
Defendants,  though  they  had  continued  to  use  the  Plain- 
tiflTs  invention,  had  not  paid  him  any  royalties  since  the 
31st  of  March  1846,  set  forth  a  correspondence  between 
the  parties  and  then  added  that,  though  the  Defend- 
ants, throughout  that  correspondence,  never  set  up 
any  such  pretext :  **  they  now  pretend  the  said  letters 
patent,  the  subject  of  such  licence,  to  be  void,  and 
that  they  are  released  from  the  obligations  of  the  said 
licence  accordingly;  and  sometimes  they  pretend  the 
said  licence  to  have  terminated  by  the  formation  of  the 
partnership  between  them ;"  but  the  Plaintiff  charged 
the  contrary  of  such  pretences  to  be  true,  and  that  the 
provision  as  to  the  avoidance  of  the  licence  in  the  event 
of  Smith  taking  a  partner,  had  been  dispensed  with  on 
the  occasion  before  mentioned. 


1847. 


Haddazc 

9. 

Smith  and 

WiLLKY. 


The  bill  prayed  for  an  account  and  payment  of  what 
I  due,  from  the  Defendants  to  the  Plaintiff,  in  respect 
of  the  royalties  payable  under  the  licence :  and  that,  in 
case  the  Defendants  should  dispute  the  Plaintiff's  right 
to  payment  of  royalties  under  the  licence  by  reason  of 
the  invalidity  of  the  patent,  the  determination  of  the 
licence  or  otherwise,  then  that  the  Defendants  might, 
in  the  mean  time,  be  restrained,  by  the  injunction  of 
the  Court,  from  all  future  manufacture  and  sale  of  the 
wheels  the  subject  of  the  patent. 

Mr.  BetheU  and  Mr.  Campbell^  in  support  of  a  ge- 
neral demurrer,  said  that  one  part  of  the  relief  prayed 
by  the  bill,  was  inconsistent  with  the  other  part ;  for 
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1847.  the  account  was  sought  on  the  ground  that  the  licence 

Ha  dan  ^^  good,  and  the  injunction,  on  the  ground  that  it  was 

V.  yoid ;  and  that  two  causes  of  suit  which  were  incon- 

S*"'^^  ^^^  sistent  with  each  other,  could  not  be  contained  in  the 

WiLLEY.  ,  .„ 

same  bill. 

Mr.  Stttartf  Mr.  Ooodeve^  and  Mr.  Hindmarch  ap- 
peared in  support  of  the  bill. 

The  Vice-Chanckllor  : 

It  strikes  me  that  the  bill  is  framed  in  such  a  way  as 
to  raise  the  question,  not  whether  the  licence  is  void, 
but  whether  a  contract  made  by  the  Plaintiff  and  one 
of  the  Defendants  is,  under  the  circumstances  stated, 
binding  on  the  other  Defendant  also.  If  it  is  not,  they 
are  both  acting  without  the  authority  of  the  Plaintiff, 
and  he  is  entitled  to  his  injunction.  Therefore,  the 
demurrer  must  be  overruled. 
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1847: 
13th  Not. 

GOUGH  V.  BULT.  \  '  ^^^^^ 

Legatee. 
John  BULT,  by  his  will  duted  the  6th  of  June    ^    f^m. 

1819,  after  bequeathing  several  pecuniary  legacies  and 


Ctmstruetian, 


givrng  certain  freehold   and   leasehold    messuages    to  Testator  ordered 
trustees  in  trust   for  his  daughter  Hannah  Meredith  and  empowered 
and  his  sons,  John  and  Samuel,  for  their  lives  and,  S^S'^thrir 
after  their  deaths,  for  their  children  who  should  attain  free  will  and 
twenty-one,  and   making  provision  for  their  mainte-  ple»«iye>  to  sell 
nance  and   advancement,  gave  all  his  other  leasehold  property^  and, 
messuages  to  the  same  trustees,  in  trust  to  receive  out  of  the  pro- 
the  rents  and  pay  the  same  to  his  wife,  for  her  sepa-  ^°*»  ^j^^ 
rate  use,  for  life :  and,  after  reciting  that  he  had  not,  2000/.  to  his 
theretofore,  made  any  provision,  by  his  will,  for  raising  a  ^J^*  for  setting 
particular  capital  or  sum  for  enabling  his  said  sons  to  ^^^^  or  far  euch 
begin  and  carry  on  business;   and  that  he  might  not  other purpoees 
have  sufficient  ready  money  or  stock  in  the  funds  or  ^f^l^^*^^^'* 
other  securities,  to  pay  the  legacies  thereby  bequeathed,  think  proper 
and  his  funeral  and  testamentary  expenses ;  he  ordered  ^^  ^^^  ?^^ 
and  empowered  his  trustees,  at  their  free  will  and  plea-  jhe  son  sur- 
iitre  and  without  the  consent  of  his  wife^  to  sell  so  many  vived  the  tes- 
and  such  of  his  messuages  lastly  thereinbefore  given        J  S*^  d  ^h' 
or  intended  for  the  benefit  of  his  wife,  so  that  her  out  having  en- 
income  under  his  will  should,  in  no  case,  be  reduced  ^^^  ^^^  ^^' 
under  the  clear  yearly  sum  of  500/.,  according  to  the  qu^  [y^^  2000/.* 
then  rental,  dividends  and  annual  produce  of  his  said  or  any  part  of 
property  bequeathed  for  her  benefit ;  and  to  pay  and  ^^jg^^^"^  ^^^^ 
apply  such  part  of  the  moneys  to  arise  from  such  sale,      A  general  de- 
no/  exceeding  2000/.,  to  each  of  his  said  sons, /or  setting  murrer  to  a  bill 
them  or  either  of  them  up  in  business,  or  for  such  other  g^^jj  represent^ 
purposes  as  his  wife  should  think  proper  and  most  benefi-  ative,  to  have 
cialfor  them,  and  to  apply  the  residue  of  such  moneys,  if  -Jlpj       ' 
t  overruled. 
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1847.  required,  in  aid  of  the  legacies  thereinbefore  given,  and, 

GouoH         ^^^»  "*  payment  of  the  debts  (if  any)  which  he  might  owe 
V.  at  his  death,  and  of  his  funeral  expenses  and  the  charges 

BuLT.  Qf  proving  his  will  or  incident  thereto :  and  he  declared 
that  the  sum  or  sums  which,  under  the  provision  last 
aforesaid,  might  be  advanced  or  paid  to  both  or  either  of 
his  sons  or  for  their  use,  should  be  considered  as  so 
much  of  the  residue,  and  only  as  so  much  of  the  residue 
of  his  estate  and  effects  as  they,  respectively,  would 
otherwise  be  entitled  to  under  his  will,  and  not  as  part 
of  any  premises  or  property  otherwise  given  to  them 
thereby :  and  he  gave  all  the  messuages  of  which  his 
wife  was  to  receive  the  rents  during  her  life,  subject 
as  aforesaid,  to  the  trustees,  in  trust,  after  her  death,  to 
sell  the  same  or  such  and  so  many  of  them  as  should  not 
have  been  sold  pursuant  to  the  power  thereinbefore  for 
that  purpose  contained,  and  to  stand  possessed  of  the 
produce  in  trust,  as  to  one  fourth,  for  his  son  «7b/m,  as 
to  one  moiety  of  the  remainder,  for  his  son  Samuel^  and, 
as  to  the  other  moiety,  for  his  daughter,  Hannah 
Meredith  :  and  he  directed  that,  if  any  of  them  should 
die  in  the  lifetime  of  his  wife  leaving  issue,  their  shares 
of  the  moneys  to  arise  by  the  last-mentioned  sale,  should 
be  in  trust  for  such  of  their  issue  as  should  attain  twenty- 
one,  share  and  share  alike ;  but,  if  any  of  them  should 
die  in  the  lifetime  of  his  wife  without  leaving  issue,  then 
their  shares  should  be  paid  to  and  equally  divided 
between  such  of  them  as  should  be  living  at  the  death  of 
his  wife ;  and,  if  all  of  them  should  die  in  the  lifetime  of 
his  wife  without  leaving  issue,  then  that  the  produce  of 
his  last-mentioned  messuages,  should  sink  into  the  residue 
{ of  his  estate :  and  he  gave  such  residue  to  the  trustees,  in 
.  trust  for  his  wife,  for  life,  and,  after  her  death,  in  certain 
j  shares,  for  his  sons  and  daughter  for  their  lives  and, 
Vafter  their  deaths,  for  their  children  who  should  attain 
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twenty-one,  and  if  all  of  them  should  die  without  issue 
in  the  lifetime  of  his  wife,  then  in  trust  for  the  next  of 
kin  of  Us  sister  and  brothers  therein  named. 

The  testator  died  in  1823  leaving  his  wife  and  his  sons 
and  daughter  surviving.    His  general  personal  estate 
was  much  more  than  sufficient  to  pay  his  debts,  fnnera 
and  testamentaiy  expenses  and  legacies.    His  widow's 
income  under  his  will,  was  1200/.  a  year.    In  pursuance 
of  an  arrangement  between  her  and  the  trustees,  2000/. 
was  raised  out  of  the  testator's  residuary  property,  as  a 
coital  to  enable  Samuel  to  enter  into  business:  but, 
though  John  attuned  twenty-one,  nothing  was  raised  for  ) 
him,  because,  as  the  bill  alleged,  the  widow  claimed  to  / 
exereUe  a  discretion  tu  to  whether  the  2000/.  or  any  part  | 
of  ii  should  or  should  not  be  raised  for  him^  and  she  '*- 
determined  that  it  should  not.     She»  however,  for  some 
years  after  the  testator^s  death,  paid  him  100/.  a  year, 
being,  as  the  bill  alleged,  interest  at  five  per  cent,  upon 
2000/.    He  died  in  1832  without  issue.     In  May  1847, 
up  to  which  time  he  was  unrepresented,  the  Plaintiff  took 
out  administration  to  him. 


1847. 


Gk>uGfl 

V. 
BULT. 


The  biU,  which  was  filed  against  the  trustees  and 
executors  of  the  will  and  the  testator^s  widow  and  sur- 
viving children,  after  stating  as  above,  charged  that  the 
widow,  by  raising  and  pajring  2000/.  for  Samuel  and 
paying  interest  on  the  like  sum  to  John,  did  exercise  her 
discretion  (so  far  as  she  had  any)  as  to  the  amount  of  the 
provision  for  them,  and  did  determine  (so  far  as  it  lay  in 
her  to  determine)  that  it  was  proper  and  most  beneficial, 
for  John^  that  he  should  have  the  full  sum  of  2000/.  but 
tiiat  the  same  should  continue  a  charge  upon  the  pro- 
perty producing  him  such  interest  as  aforesaid.    The 
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1847.  bill  prayed  that  2000/.  with  interest  since  the  last  pay- 

GouGH         ment  of  interest  to  John^  might  be  raised  by  sale  of  a 

0.  competent  part  of  the  messuages  bequeathed  in'  trust  for 

BuLT.  ^jjg  widow  for  life,  and  be  paid  to  the  Plaintiff  as  John's 

personal  representative. 

Mr.  Stuart  and  Mr.  StintOHy  in  support  of  a  general 
demurrer,  said  that  the  claim  made  by  the  bill,  could  not 
be  supported ;  for,  first,  the  sum  to  be  raised  for  John^ 
was  intended  for  his  personal  benefit,  and,  therefore,  it 
could  not  be  raised  after  his  death :  secondly,  thatJb^n, 
if  he  had  been  living,  could  not  have  claimed  to  have 
2000/.  or  any  other  precise  sum  raised  for  him ;  for  all 
that  the  will  said  respecting  the  amount  of  tl^e  sum,  was 
that  it  should  not  exceed  2000/.,  which  was  too  indefinite 
to  support  a  claim. 

Mr.  BethelU  Mr.  Rolt^  and  Mr.  James^  in  support  of 
the  bill,  said  that  the  discretion  given  to  the  widow,  was 
not  as  to  the  amount  of  the  sum  to  be  raised,  but  as  to 
the  purpose  for  which  it  was  to  be  applied ;  that  the 
testator  ordered  his  trustees,  and,  therefore,  made  it 
imperative  upon  them  to  raise  2000/.  for  each  of  his 
sons;  and,  though  he  afterwards  expressed  certain 
purposes  for  which  those  sums  were  to  be  applied,  the 
expression  of  those  purposes  did  not  prevent  the  sons 
from  being  entitled  to  them  absolutely. 

Mr.  Stuart^  in  reply,  said  that,  in  determining  the 
question  raised  by  the  demurrer,  the  gift  of  the  residue 
must  be  looked  at;  and  that  that  gift  plainly  showed 
that  the  testator  did  not  intend  to  deprive  John's  chil- 
dren (if  he  left  any)  of  the  2000/.,  unless  it  were  raised 
in  his  lifetime. 
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The  Vicb-Chanckllob  :  1847. 


It  is  the  duty  of  the  Court  to  give  ft  natural  inter-        Gough 
pretation  to  the  words  of  an  instrument ;  and  subsequent  ^' 

BULT. 


erents  cannot  alter  the  rights  of  parties  under  it. 

If^  at  the  time  when  the  testator  died,  John  had  a 
right  to  say,  to  the  trustees :  "  Baise  2000/.  and  pay  it 
to  me  for  the  purpose  of  enabling  me  to  go  into  business 
or  for  such  other  purpose  as  my  mother  shall  think  pro- 
per,^ my  opinion  is  it  would  have  been  the  duty  of  the 
trustees  to  raise  the  2000/.  Because,  I  cannot  think 
that  no  sum  was  to  be  raised,  merely  because  the  ex- 
pression is :  *^  any  sum  not  exceeding  2000/.^  It  seems 
to  me  that  it  would  be  quite  ridiculous  to  say  that, 
because  they  had  not  fixed  the  sum,  therefore,  nothing 
was  to  be  raised :  and  I  think  that  John  had  a  right, 
prima  faeie^  to  have  2000/.  raised,  unless  some  other 
sum  was  fixed  upon. 

It  does  not  appear  that  the  mother  had  any  discretion 
vested  in  her  as  to  the  amount  that  was  to  be  raised. 
Bat  it  is  as  plain  as  words  can  make  it  that  the  discre- 
tion given  to  her  extended  only  to  the  purposes  to  which 
the  sum,  when  raised,  was  to  be  applied. 

If  the  testator  intended  that  the  discretion  of  his  wife 
should  operate  not  merely  on  the  application  of  the 
money,  but  also  upon  the  raising  of  it,  I  cannot  give 
effect  to  that  intention,  because  he  has  not  ex- 
pressed it. 

Whatever  right  John  had  when  the  testator  died, 
vested,  on  his  death,  in  his  personal  representative :  and 
though  it  happened  that  the  trust  was  not  exercised,  yet 
a  vested  right  remained  to  have  it  exercised. 

Vol.  XVI.  e 
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1847.  My  opinion  is  that  the  words  gave  John  a  vested  right 

GouG  *^  ^^^  ^^'^  2000Z.  raised ;  and,  therefore,  I  shall  over- 

9.  rule  the  demurrer. 

BULT. 


1848  :  The  Plaintiiis  appealed  to  the  Lord  Chancellor  from 

^       *^'       the  Order  overruling  the  demurrer. 

His  Lordship,  after  adverting  to  the  direction  to  sell 
part  of  the  messuages  bequeathed  in  trust  for  the  wife, 
and  to  the  previous  provisions  of  the  will,  said : 

It  is  to  be  observed  that,  in  this  direction  to  sell,  the 
testator  had  in  view,  not  only  the  putting  of  his  sons 
out  in  business,  but  the  payment  of  his  legacies  and 
debts.  And  he  directs  his  trustees  to  sell  without  the 
consent  of  his  wife ;  so  that  he  entirely  guards  those 
who  were  the  objects  of  his  bounty  against  any  improper 
interference  on  her  part  to  prevent  the  sale.  He  not  only 
gives,  to  the  trustees,  a  power  of  sale  independent  of  the 
wife;  but  he  ordert  them  to  sell.  The  testator  next 
directs  the  trustees :  '^  to  pay  and  apply  such  parts  of 
the  money  to  arise  from  such  sale,  not  exceeding 
2000/.,  to  each  of  my  said  sons,  for  setting  them  or 
either  of  them  up  in  business,  or  for  such  other  pur- 
pose as  my  said  wife  shall  think  proper  and  most  bene- 
ficial for  my  said  sons ;  and  to  pay  the  residue  of  such 
purchase  monies,  if  required,  in  aid  of  the  legacies  here- 
inbefore by  me  given,  and  also  in  payment  of  the  debts, 
if  any,  which  I  may  owe  at  the  time  of  my  death,  and  of 
my  funeral  expenses  and  charges  of  proving  this  my  will 
and  incident  thereto.'"  He  then  gives  the  residue  to  the 
wife  for  life,  and  gives  a  certain  portion  of  it  to  John  ; 
but  John  was  not  to  take  it  except  in  the  event  of  his 
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surviving  his  mother.  If  he  had  chSdren,  it  was  to  go 
to  them ;  but,  if  he  had  none  and  did  not  survive  his 
mother,  it  was  to  be  divided  among  the  other  residuary 


1847. 


The  son  never  did  enter  into  business ;  and  he  died  in  i 
the  lifetime  of  hts  mother,  without  children.  The  ques-  ■ 
ticm  is  whether,  under  this  will,  he  was,  in  his  lifetime, 
and,  consequently,  the  present  Plaintifi^  as  his  personal 
representative,  now  is  entitled  to  any  provision  under 
this  bequest ;  because,  if  he  was  entitled  to  any,  the 
d^nurrer  cannot  be  supported. 

In  support  of  the  demurrer,  it  was  said  that  the  pro- 
vision being  intended  for  setting  him  up  in  business,  and 
he  never  having  entered  into  business,  the  occasion  did 
not  arise  on  which  he  could  have  a  claim  to  any  part  of 
the  2000Z. ;  and  also  that  it  was  a  matter  of  discretion  to 
be  exercised  by  the  trustees  or  by  the  widow ;  and  that, 
that  discretion  not  having  been  exercised  beneficially  for 
him  in  his  lifetime,  there  is  no  claim  now  on  the  behalf 
of  his  personal  representative.  In  support  of  that  pro- 
position it  was  said  that  the  expression :  *^  as  my  wife 
ahall  think  proper,"  over-rides  the  whole  sentence ; 
'  such^  being  a  word  of  reference,  and  it  being,  there- 
fore, necessary  to  find  something  for  it  to  refer  to ;  that 
the  trustees  were  to  apply  such  part  as  the  wife  should 
think  proper;  leaving,  therefore,  the  amount  of  the 
money  to  be  raised,  as  well  as  the  application  of  it,  at 
her  discretion. 


Certainly,  the  sentence  is  not  perfect  as  it  stands ;  but 
thai  would  not  be  a  very  rational  construction  or  one 
consistent  with  the  declared  intention  of  the  testator  : 
because  he  had,  before,  put  the  raising  of  the  money, 

b2 
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GOUOH 

V, 
BULT. 


If  that  is  the  right  construction,  there  is  no  doubt 
that  the  testator  has  given  them  a  present  interest  in 
the  money  to  be  raised,  though  the  application  of  it  was 
to  be  regulated  by  the  discretion  of  his  wife.  For  it  is 
a  well-known  rule  that,  where  a  legacy  is  given,  but  the 
application  of  it  is  prescribed  by  the  testator  himself  or 
left  by  him  to  the  discretion  of  some  other  person,  if ' 
that  discretion  is  not  exercised  or  an  accident  happens 
which  prevents  the  employment  of  it  in  the  way  which 
is  contemplated,  the  gift  prevails.  The  mode  of  appli- 
cation may  fail,  but  that  will  not  interfere  with  the 
substance  of  the  gift. 


As  there  is  an  imperative  trust  to  raise  not  exceeding 
a  certain  sum,  and  to  pay  it  to  the  son ;  and  as  the  only 
mode  of  applying  it  has  failed,  I  think  that  the  Vice- 
Chancellor  was  right. 

What  I  have  said  is,  of  course,  entirely  independent  of 
what  defence  may  arise  in  the  suit :  but  it  appears  to 
me,  on  the  construction  of  the  will,  that  John  had  a 
present  interest  in  some  sum  of  money  at  least,  to  be 
raised  out  of  the  estate. 


Appeal  dismissed,  with  costs. 
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WEBB  V.  WEBB.I/  ,,A?47- 

^  16th  Nov. 

In  this    cause   two  trustees,   Webb  and    Yatety  had  Costs. 

employed  separate  solicitors  and   put  in  separate  an-        Trustees. 

swers.     Webb  had  misapplied  the  trust-funds,  but  no 

...  ^  ^  Two  trustees 

miputation  was  cast  upon  Yates.  ^^^^^  ^  ^^^^ 

defence:  one 

The  Vtce-Chancellor  said  that  Yates  was  justified  in  ^?f  charged 

with  misoon- 
severing  in  his  defence  from  Webby  and  that  there  must  duct,  but  not 

be  only  one  set  of  costs,  and  the  whole  of  them  must  be  *be  other.    The 

•J  A     V  ^   ^       !•  -x  Court  allowed 

paid  to  Yates  s  sohcitor.  ^^1^  ^^^  ^^  ^^ 

costs  and  gave 

Mr.  Stuart,  Mr.  Bethelly  Mr.  WiUcock,  Mr.  Rogers,  Jj®  ^Yl^^. 

tnein  to  tbe  m- 
Mr.  Hingestan  and  Mr.  Speed  were  the  Counsel  in  the  nooent  trustee. 

cause. 


ROBERTS  V.  MADOCKS.  V  1847 : 

16th  Nov. 

Plea  to  a  bill  of  revivor  filed  by  the  executrix  of  the  p. 

Plaintiff  in  the  original  suit,  that  the  probate-copy  of  his       Pleading. 

will  was  insufficiently  stamped.  Negative  Plea. 

mi_       1  i*     1     1  .  «    1      n  A  Where  a  Plain- 

Ine  plea  set  forth  the  sections  of  the  Stamp  Acts,  tiff  sues  as  exe- 

9  &  10  Will.  III.  c.  25,  and  65  Geo.  III.  c.  184,  and  part  cutor,  but  the 
of  the  schedule  to  the  latter;  from  which  it  appeared  that  J^ffi^gntly  ^" 
the  probate-duty  payable  where  the  assets  of  a  testator  stamped,  the 

Defendant,  if  he 
pleads  to  the  bill,  ought  not  to  state  matters  affirmatively,  in 
order  to  show  the  insufficiency  of  the  stamp,  but  ought  to  plead, 
simply,  that  the  Plaintiff  is  not  executor. 
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1847. 


Roberts 

9. 

Madocks. 
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are  of  the  value  of  4000/.  and  under  the  value  of  5000/., 
is  80/.,  and  that  a  larger  sum  is  payable  where  the  assets 
amount  to  or  exceed  5000/. ;  and  the  plea  averred  that  the 
sum  sought  to  be  recovered  from  the  Defendant,  exceeded 
5000/.,  but  the  duty  paid  by  the  executrix  on  proving 
the  late  PlaintiiTs  wiU,  was  only  80/. 


Mr.  Stuart  and  Mr.  Craig^  in  support  of  the  plea, 
cited  Hunt  v.  Stevens  (a\  Carr  v.  Roberta  (6),  Christian 
V.  Deoereux  (c),  and  Simons  v.  Milman  (c/). 

[The  Vice-Chancellor. — Why  did  you  not  .plead, 
simply,  that  there  was  no  probate !] 

Because  there  is  a  probate,  and  the  plea  is  put  in  on 
oath. 

[The  Vtce-Chancellor. — The  bill  of  revivor  avers  that 
the  Plaintiff  has  duly  proved  the  will,  and  that  she  has 
thereby  become  and  now  is  the  sole  legal  personal  repre- 
sentative of  the  testator.  Why  did  you  not  plead  that 
she  had  not  duly  proved  the  will  and  was  not  the  legal 
personal  representative  of  the  testator  ?] 

Because  she  has  duly  proved  the  will  and  is  the  legal 
personal  representative  of  the  testator  for  the  purpose 
of  recovering  any  sum  less  than  5000/.,  and  the  amount 
of  her  demand  does  not  appear  on  the  bill  of  revivor. 
So  that  if  the  plea  had  been  in  the  form  suggested  by 
your  Honour,  and  had  been  replied  to,  the  Plaintiff  would 
have  had  nothing  to  do  but  to  produce  the  probate; 
and,  the  insu£5ciency  of  the  stamp  not  being  put  in  issue. 


(a)  3  Taunt.  113. 

(6)  2  Bam.  &  Add.  905. 


(c)  ^n^^,Vol.Xn.,p.264. 

(d)  Ante,  Vol.  II.,  p.  241. 


CASES  IN  CHANCERY.  57 

the  Defendant  could  not  enter  into  evidence  to  prove  that  1847. 

it  was  insufficient.    The  plea  shows,  as  every  plea  of  the  Boberts 

like  nature  ought  to  do,  what  the  matter  of  fact  is  which  o. 

Defendant  means  to  plead  in  bar  to  the  bill.  MAnocKs. 

Mr.  Bethell^  Mr.  James  Parker  and  Mr.  Renshaw 
appeared  in  support  of  the  bill ;  but 

The  Vicb-Chancbllob,  without  hearing  them,  said : 

The  question  is  whether  the  plea  is  right  in  form,  that 
18,  whether,  where  a  plea  is,  in  substance,  a  negative 
plea,  it  is  right  to  plead  a  variety  of  matters  affirmatively, 
in  order  to  come  to  the  negative  conclusion  that  there  is 
no  executor. 

Suppose  that  a  bill  were  filed  by  a  person  claiming  an 
estate  as  heir  to  the  person  last  seised ;   would  it  be 
right,  instead  of  pleading  that  the  claimant  was  not  heir, 
to  enter  into  a  long  genealogical  history  to  show  that  . 
John  Sndthj  and  not  the  Plaintiff,  was  the  heir ! 

If  the  Defendant  in  this  case,  had  pleaded  that  the 
Plaintiff  was  not  the  executrix  or  not  the  legal  personal 
representative  of  the  deceased,  it  would  have  been  per- 
fectly good ;  and,  if  it  had  been  replied  to,  the  probate 
must  have  been  produced;  and  then  it  would  have 
appeared,  from  the  original  bill  and  the  probate  taken 
together,  that  the  stamp  was  not  sufficient  to  cover  the 
amount  of  the  demand. 

My  opinion  is  that  negative  matter  ought  to  be 
pleaded  negatively :  and,  therefore,  I  shall  overrule  this 
plea. 
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1847: 
18th  Nov. 

^ . ' 

Fraud.    Undue 


''hiJn^'^  MAITLAND  v.  BACKHOUSE-  iy' 

Guardian  and     ^^ 

Ward.  IHIS  case,  like  Maitland  v.  Irving  (reported  ante^ 

PromiBsory      Vol.  XV.  page  437),  arose  out  of  a  transaction  between 

1         Miss  Maitland  and  Mr.  Maclean.    That  transaction, 

IhalfXr^^  as  represented  by  the  bill,  was  as  foUows :— On  the  9th 
young  lady  had  ^^  March  1846,  Maclean  (who  was  then  residing  with 
come  of  age,  ^.,  his  family,  including  the  Phiintiff,  at  Wilion  Castle,  his 
heriruardian  country-house,  near  Bishop  Auckland  in  Durham^ 
and  with  whom  drew  a  promissory  note  for  5000/.,  payable  to  the  Plain- 
she  still  resided,  |.ijf  ^^  ^er  order,  six  months  after  date,  at  the  London 
drew  a  promis- 
sory note  in  her  ^^^  County  Bank  in  Lombard  Street  in  London^  and 

favour,  and  she,  brought  it  to  the  Plaintiff,  and  asked  her  to  sign  her 

bd^A^r*^'     name  at  the  back  of  it.    At  that  time  Maclean  was 

Shortly  after-  largely  indebted  to  the  Plaintiff;  and,  as  the  note  ap^ 

wards,  a  tlmrd  peared  to  be  a  provision  for  payment  of  money  by  him  to 
person  paid  the   f  t  i     ,  ,  ,  , 

note  to  nis  "^''>  ^^^  ^^^  ^Y  '^^^  ^  ^^V  other  person,  she  supposed 

bankers,  (who  that  her  signature  was  required  as  a  receipt  or  acknow- 
waslnsolvent  kdgment  for  MacUarCs  undertaking  to  pay  her  the 
and  had  been  amount :  and,  under  those  circumstances,  and  being 
the  young  lady's  unJei.  Maclean's  influence  and  accustomed  to  act  en- 
they,  on 'the  tirely  under  his  guidance  and  to  do  as  he  suggested,  she 
faith  of  the  in-  signed  her  name  at  the  back  of  the  note,  without  making 
a^chemfrwluch  '"^^  inquiry  and  without  receiving  any  consideration  for 
he  had  drawn  80  doing ;  and  Maclean  then  took  the  note  and  delivered 
^Sbe  Co^^^*  it  to  Messrs.  Bolkow  and  Vaughan,  (iron-masters  in 
restrained  the  ^^^  neighbourhood  of  his  residence  with  whom  he  had 
bankers  from  had  dealings ;)  and  they,  shortly  afterwards,  paid  it  to 
ladv  on  the^^°^  ^'  deposited  it  with  their  bankers,  Messrs.  Backhouse  of 
note,  and  would  Bishop  Auckland.     The  Messrs.  Backhouse  were  Mar 

not  order  her  cleans  bankers  also ;  and,  at  the  time  when  they  took 

to  pay  the  ,                                                        ,                             . 

amount  of  it  ^^^  not^^  they  knew  that  he  was  in  embarrassed  circum- 
into  Court. 
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stonceSy  and  were  well  acquainted  with  all  the  particulars  1847. 

of  the  connection  between  him  and  the  Plaintiff  and  of  Maitlamd 
the  position  in  which  she  then  stood  and  had  stood  with  v. 

regard  to  him.  Bacehousb. 

In  June  1846,  Maclean  became  bankrupt.  In  Octo- 
ber following  Messrs.  Baekhaue  brought  an  action 
against  the  Plaintiff  on  the  note. 

In  January  1847  the  bill  was  filed  to  restrain  them 
from  proceeding  with  their  action. 

After  the  injunction  had  been  granted,  Messrs.  Bach- 
home  put  in  their  answer.  They  said  that,  when  they 
discounted  the  note  as  after-mentioned,  they  had  no 
knowledge,  information  or  suspicion  of  the  circumstances 
mdder  which  the  Plaintiff  was  stated  to  have  indorsed  it, 
or  that  she  had  received  no  consideration  for  so  doing ; 
bat  they  admitted  that  they  had  been  informed  that  she 
was  related  to  Maclean  ;  that  he  had  been  her  guardian, 
and  that  she  had  resided  with  him  for  some  years,  and 
was  entitled  to  a  fortune  of  60,000/.  or  80,000/.  They 
admitted  also  that,  before  the  note  came  into  their  pos- 
session, they  had  refused  to  discount  Maclean's  bills,  and 
that  they  knew  he  was  in  embarrassed  circumstances, 
and  that  they  discounted  the  note  on  the  faith  of  the 
Plaintiff^s  indorsement.  They  added  that,  on  the  9th 
of  March  1846,  Bolkow  and  Vatyhan  drew  a  check,  on 
them,  for  2000/.,  in  favour  of  Maclean^  which  was  pre- 
sented through  the  London  Jomt-stock  Bank,  and  was 
dishonoured  by  them,  because  Bolkow  and  Vaughans 
account  with  them  was  then  over-drawn :  that,  on  the 
12th  of  the  same  month,  Bolkow  and  Vattghan  handed 
them  the  promissory  note  indorsed  by  the  Plaintiff,  in 
order  to  induce  them  to  pay  the  check,  and  they  then 
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received  the  note  and  held  the  same  on  account  of 
Bolkaw  and  Vaughan  until  it  was  discounted  as  after- 
mentioned  ;  and,  on  the  faith  of  it,  they  paid  the  check 
on  the  13  th  of  March,  through  their  London  agents,  to 
the  party  holding  it ;  and  that,  on  the  6th  of  May  fol- 
lowing, they  discounted  the  note  for  Bolkow  and 
Vaughan^  at  their  request,  and  charged  them  with 
86/.  65.  1^.  for  such  discount,  and  gave  them  credit,  as 
on  that  day,  in  their  account,  for  the  amount  of  the  note : 
that  Bolkow  and  Vaughan  were,  at  that  time  and  had 
continued  ever  since,  indebted  to  them  to  an  amount 
greater  than  the  amount  of  the  note :  that,  when  the 
note  was  brought  to  them,  they  inquired,  of  Bolkow^ 
what  was  the  age  of  the  Plaintiff  and  what  property  she 
had,  and  that  he  stated  that  she  had  come  of  age  some 
time  previously  and  had  property  amounting  to  80,000/. 
or  thereabouts;  and  that,  before  they  discounted  the 
note,  they  made  some  inquiries,  from  one  William 
Trotter  and  other  persons,  as  to  the  correctness  of 
Bolkow*8  statement;  but  what  inquuies  in  particular* 
or,  save  as  aforesaid,  of  whom  or  at  what  time  such 
inquiries  were  made,  they  could  not  set  forth ;  '*  but  the 
same  were  made  with  reference  to  the  matters  ap- 
pearing in  their  answer,  and  not  otherwise  to  the 
matters  mentioned  in  the  bill;^  and  that  the  result  of 
such  inquiries  confirmed  Bolkow" $  statement;  and  the 
Defendants  discounted  the  note  accordingly :  that,  by 
paying  the  check  for  2000/.  and  giving  Bolkow  and 
Vaughan  credit  for  the  amount  of  the  note,  they  gave  a 
consideration  for  it  and  for  the  Plaintiff  ^s  indorsement  of 
it :  that  the  note,  when  received  by  the  Defendants,  was 
held  on  account  of  Bolkow  and  Vaughan,  short,  jmd  as 
an  amount  to  be  received  on  their  account  when  due,  and 
as  a  deposit  to  secure  the  check  for  2000/.  paid  by  the 
Defendants  as  before-mentioned,  until  the  6th  of  May 
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1B46,  when  the  amount  of  it  was  credited  to  Solkaw 
and  Vatighan ;  and  that  the  Defendants  claimed  to  be 
purchasers  and  indorsees  of  the  note  for  value,  without 
notice  of  any  of  the  matters  on  which  the  Plaintiff  relied 
as  fireeii^  her  from  liability  in  respect  of  her  indorse- 
m^it. 


1847. 

^ . ' 

Maitlano 

Bacehovbs. 


Mr.  BetheJl  and  Mr.  Bazalgetie^  on  showing  cause 
against  diasolmg  the  injunction,  cited  Irving  t.  Maii- 
land  {a). 


Mr.  BoU^  and  Mr.  Caimt^  for  the  Messrs.  BackhouBe^ 
said  that,  in  the  case  cited,  it  was  dear  that  the  gua- 
rantee, and  the  check  and  note  which  were  substituted 
for  it,  were  given  without  consideration :  that,  in  Archer 
V.  Hvdum  (6),  the  transaction  between  the  undo  and 
niece,  took  place  almost  immediately  after  the  latter 
came  of  age,  and  the  Manager  of  the  Banking  Company 
was  not  only  privy  but  a  party  to  it :  that,  in  the  present 
case,  the  Plaintiff  was  in  her  twenty-third  year  when 
the  transaction  between  her  and  MacUan  took  place, 
and  the  jB<icAAof»ef  were  neither  parties  nor  privy  to  it : 
that  there  was  nothing,  in  the  answer,  to  show  that  the 
Plaintiff  had  any  equity  even  against  MacUan;  and 
that  the  Court  could  not  continue  the  injunction  unless 
it  was  shown  that  such  an  equity  existed,  and  also  that 
the  Backhouses  had  notice  of  it :  that  they  received  the 
note  in  the  usual  course  of  their  business ;  and  it  was 
not  at.all  improbable  that  Maclean^  when  he  signed  it, 
owed  the  Plaintiff  the  amount  of  it;  at  all  events,  there 
was  nothing  in  the  answer  from  which  it  appeared  or 
could  be  inferred  that  he  was  not  indebted  to  her,  or 
that  she  did  not  receive  value  for  the  note  from  Bolkaw 

(a)  Jnte,  Vol.  XV.,  p.  437.  {b)  7  Bcav.  551. 
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V. 

Backhouss. 


and  Vaughan;  and  oonaequently  the  injunction  could 
not  be  sustained. 

The  Vicb-Chancellor  : 

I  shall  continue  the  injunction :  for,  this  is  a  case  in 
which  it  is  evidently  necessary  that  there  should  be  fur- 
ther inquiry. 

Some  of  the  facts  are  quite  undisputed. — It  appears 
that  it  had  come  to  the  knowledge  of  the  Messrs.  Bach- 
house^  that  the  young  lady  had  been  a  ward  of  Mr. 
MadeatCs;  that  she  lived  with  him,  and  that  she 
attained  the  age  of  twenty-one  in  September  1844.  It 
appears  also  that  they  knew,  before  the  year  1846,  that 
Maclean  was  in  difficulties ;  and  that  they  knew  it  from 
transactions  between  themselves  and  him.  They  had 
also  information  that  the  young  lady  had  considerable 
property.  Then  it  appears  that  they  were  the  bankers 
of  Bolkow  and  Vaughan ;  and  that  Bolhow  and  Vaughan 
produced  to  them  the  promissory  note  in  question.  At 
that  time,  the  state  of  the  accounts  between  them  and 
Bolkow  and  Vaughan^  was  such  that  Bolkow  and 
Vaughan  were  indebted  to  them  in  a  large  sum  of 
money.  They  state  that  they  did  not  immediately  dis- 
count the  note ;  but  that  they  caused  some  inquiries  to 
be  made ;  and  they  learned  that  the  young  lady  was  of 
age  and  had  property.  Then,  on  the  6th  of  May,  that 
operation  took  place  which,  in  their  answer,  they  de- 
scribe as  an  operation  of  discount ;  by  which  the  sum  of 
86/.  65.  Id.  was  taken  from  the  amount  of  the  bill,  by 
way  of  discount,  and  the  remainder  was  carried  to  the 
credit  of  Bolkow  and  Vaughan.  It  appears,  however, 
from  the  books  of  Messrs.  Backhouse^  that  the  trans- 
action was  nothing  like  a  transaction  of  discount ;  for 
the  whole  sum  seems  to  have  been  carried  to  the  credit 
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of  Bolkow  and  VaHghanh  and  the  balance  which  was  due  ^^7. 

firom  them  on  the  previous  day,  was  reduced,  exactly,  by      Maitland 
the  whole  amount  of  the  note,  without  any  deduction  for  v. 

d«OOUnt.  BACKHOU8K. 

One  of  the  most  valuable  parts  of  the  jurisdiction  ex- 
erdaed  by  this  Court,  is  that  by  which  it  inquires  into 
tnmsactions  between  persons  who  have  been  placed  in 
mch  a  situation  with  regard  to  others,  as  that  they  must 
have  acquired  influence  over  them,  and  by  which  it  pre* 
vents  such  persons  from  using  that  influence  for  their 
own  advantage  and  to  the  detriment  of  those  whom  they 
ought  to  protect.  In  this  case  the  Messrs.  Backfiouse 
had  a  promissory  note  brought  to  them,  which  was 
signed  by  Mr.  Maclean  and  indorsed  by  a  young  lady 
whom  they  knew  to  have  been,  shortly  before,  his  ward, 
and  to  be  still  residing  with  him  as  part  of  his  fiunily. 
Nevertheless,  they  did  not  make  any  inquiry,  whatever,  of 
the  young  lady  herself,  nor  did  they  inquire  of  the  per- 
sons who  brought  the  note,  whether  any  consideration 
had  been  given  for  it:  but  they  contented  themselves 
with  ascertaining  that  the  young  lady  was  of  age  and 
possessed  of  a  large  fortune.  As  they  have  averred 
themselves  to  be  utterly  ignorant  on  the  subject  of  con- 
sideration, I  doubt  extr^nely  whether  they  will  be  at 
liberty  to  prove,  at  the  hearing  of  the  cause,  that 
some  consideration  was  actually  given.  But,  be  that  as 
it  may,  this  case  is,  on  the  face  of  it,  a  case  of  strong 
sospicion;  and,  therefore,  I  shall  continue  the  injunc- 
tion. 


A  motion  to  discharge  the  order  for  continuing  the         1848: 

16th  Jan. 
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injunction  having  been  made  before  the  Lard  ChanceUar; 
his  Lordship  delivered  the  following  judgment. 

In  this  case,  the  injunction  granted  by  the  Vtce-Ckan-- 
cellar 9  was  to  restrain  the  bankers,  Messrs.  Backhouse, 
from  proceeding  against  the  Plaintiff  upon  a  promissory 
tiote  for  5000/.,  not  drawn  by  the  Plaintiff,  but  by  her 
uncle,  who  had  acted  as  her  guardian  and  with  whom 
she  had  resided,  and  made  payable  to  her;  ostensibly, 
therefore,  implying  an  undertaking,  on  the  part  of  her 
uncle  and  guardian,  to  pay  her  6000/.  At  that  time,  he 
was  insolvent.  How  the  accounts  stood  between  him 
and  his  niece,  does  not  appear ;  but  he  was  insolvent ; 
and,  shortly  afterwards,  he  became  bankrupt;  and  his 
drafts  on  Backhouse^s  bank,  had  been  refused  payment 
on  account  of  the  state  of  his  credit,  and  the  state  of 
his  account  with  them.  Messrs.  Bolkow  and  Vdttffhan^ 
ironmasters  in  the  same  neighbourhood,  kept  an  account 
with  the  same  bank ;  and  they  too  were  in  difficulties. 
They  had  overdrawn  their  account ;  and  the  house  had 
refused  to  make  any  further  advances  on  their  account. 
It  appears  from  the  answer  (to  which  alone  I  can  now 
refer),  that  a  cheque  drawn  by  Bolkow  and  Vaughanj 
dated  the  9th  of  March,  for  20002.  was  presented  (but 
on  what  day  the  answer  does  not  state)  for  the  purpose 
of  directing  payment,  by  this  bank,  of  2000Z.  to  Maclean^ 
the  uncle  and  guardian  of  this  young  lady :  a  strange 
proposition  to  make  to  a  banking-house  which  had  already 
refused  to  honour  the  drafts  of  either  the  one  or  the 
other.  The  bankers,  of  course,  refused  to  pay  the 
cheque :  whereupon  Bolkow  and  Vaiiffkan^  the  parties 
who  drew  it,  deposited  with  them  the  promissory  note 
for  5000/.,  which,  also,  was  dated  on  the  9th  of  March. 
The  bankers  did  not  do  anything  with  the  note  until  the 
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€th  of  May ;  when  ihey  diacounted  it  in  this  way :  they 
carried  5000/.  to  the  credit  of  Bolhow  and  Vanghan^ 
and  debited  them  with  interest  on  that  sum  from  the 
day  on  which  they  took  the  note  until  it  should  become 
payable. 

Now,  as  between  the  Plaintiff  and  her  uncle»  there 
conld  be  no  question ;  for,  though  the  not«  purported  to 
be  a  security  for  5000/.  to  be  paid  by  the  unde  to  the 
niece,  she  indorsed  it  for  his  accommodation. 

Then  the  bankers  say  that  their  case  is  this: — **  We 
know  nothing  of  all  this;  we  had  a  promissory  note 
given  to  us  with  the  name  of  the  Plaintiff  upon  it ; 
and,  though  we  knew  that  the  uncle  was  in  embarrassed 
drcumstances,  we  did  not  require  anything  further :  we 
knew  that  the  niece  was  of  age,  and  therefore  was  com- 
petent to  bind  herself;  and  that  she  was  also  a  person 
ccnnpetent  to  pay:*"  for  it  appears  they  were  well  aware 
that  the  property  belonging  to  the  niece  amounted  to 
between  60,000  and  80,000/. :  a  very  important  con- 
sideration in  another  part  of  this  case. 

Then  the  question  is :  Whether,  upon  this  answer,  I 
find,  not  an  admission,  (for  that  seems  to  be  unne- 
cessary,) but  whether  I  find  that  the  facts  raise  a 
reasonable  suspicion,  so  as  to  affect  the  Defendants 
with  the  equities  which,  beyond  all  doubt,  affect  the 
immediate  parties  to  the  transaction ! 
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On  the  9th  of  March,  a  check  for  2000/.  was  drawn, 
by  one  insolvent  person  in  favour  of  another,  on  a  house 
which  had  treated  both  of  them  as  unworthy  of  credit. 
On  the  very  same  day,  one  of  them,  Maclean^  signed  a 
promissory  note,  making  himself  ostensibly  liable  to  pay 

Vol.  XVI.  p 
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5000Z.  to  his  niece;  and  she  indorsed  it  generaUy.  As 
the  check  was  drawn  in  Durham  on  the  9th,  and  was 
sent  to  London  and  then  back  again  to  Durham^  it 
could  hardly  have  been  presented  before  the  11th  of 
March ;  it  certainly  was  not  presented  later  than  the 
12th,  and  then  it  was,  of  course,  dishonoured.  Where- 
upon Bolhow  and  Vaughan^  who  drew  it,  deposited  the 
note  with  the  bankers,  in  order  to  induce  them  to  pay 
the  check.  These  circumstances  must  have  excited  a 
strong  suspicion  in  the  minds  of  the  bankers,  that 
Maclean  had  placed  the  note  in  the  hands  of  Bolhow 
and  Vaughan^  and,  consequently,  that  the  Plaintiff,  his 
niece,  had  indorsed  it  without  consideration  and  for  his 
accommodation;  for,  otherwise,  he,  being  the  person 
primarily  liable  upon  it,  and  solely  liable  upon  it  as 
between  him  and  his  niece,  was  not  the  proper  person  to 
have  possession  of  it.  The  whole  transaction  shows  an 
understanding  and  arrangement,  between  Maclean  and 
Bolhow  and  Vaughan^  for  the  purpose  of  obtaining  money 
either  for  Maclean  alone  or  for  themselves  and  him; 
and,  if  the  transaction  was  sufficient  to  raise  a  presump- 
tion, in  the  minds  of  the  bankers,  that  the  note  came 
out  of  the  possession  of  Maclean  into  the  hands  of 
Bolhow  and  VaughaUy  it  surely  was  sufficient  to  create 
a  suspicion  in  their  minds  as  to  the  origin  of  the  trans- 
action, and  to  induce  them  to  inquire  into  the  history  of 
it ;  especially  as  they  knew  the  connexion  between  the 
Plaintiff  and  Maclean ;  that  she  had  not  long  before 
emerged  from  infancy  and  that  he  was  insolvent.  They 
did  not,  however,  ask  Bolhow  and  Vaughan^  when  they 
tendered  the  note,  whether  they  had  given  value  for  it 
or  how  they  became  possessed  of  it.  And,  what  is  still 
more  extraordinary,  they  made  no  inquiry  on  those  sub- 
jects, when  they  were  preparing  to  put  in  their  answer ; 
although  it  was  most  important,  with  a  view  to  their 


CASES  IN  CHANCERY. 


67 


defence,  to  show  that  the  note  had  been  negotiated. 
But  the  answer  does  not  even  suggest  that  any  one 
else  ever  had  a  title  to  the  note,  or  say  a  single  word 
about  the  negotiation  of  it.  We  know  very  well  that,  if 
bankers  have  a  customer  to  whom  they  are  in  advance, 
they  will  take  any  security  the  customer  gives  them, 
whatever  it  may  be ;  if  it  is  good,  so  much  the  better ; 
if  it  is  bad,  they  are  none  the  worse  for  having  it.  They 
state  that,  when  the  note  was  brought  to  them,  they 
inquired  of  JBolhow  what  was  the  age  of  the  Plaintiff 
and  the  amount  of  her  property,  and  that,  on  the  next 
day,  they  paid  the  check ;  but  that  they  did  not  discount 
the  note  until  the  6th  of  May,  because  they  wanted  to 
satisfy  themselves  as  to  the  correctness  of  BolhouPi 
statement.  But  they  do  not  exphun  how  it  happened 
that  they  paid  the  20002.  before  they  had  satisfied  them- 
selves that  Bolkow'M  statement  was  correct. 


1847. 


Maitland 

p. 
Backhouse. 


Then  the  question  is :  Whether,  under  these  circum 
stances,  I  ought  to  dissolve  the  injunction  and  permit 
these  parties  to  possess  themselves  of  the  5000/.  Con- 
sistently with  everything  they  have  said,  there  may  be  a 
case  which,  in  equity,  wiU  deprive  them  of  it.  They  had 
an  opportunity  of  stating  a  case,  which,  if  they  had  stated 
it,  would  have  entitled  them  to  receive  the  money.  If 
they  could  have  made  out  a  title  to  the  note  in  some  one 
else,  they  would  have  had  a  right  to  rest  their  defence 
on  it ;  but,  as  they  do  not  suggest  anything  of  the  kind, 
I  must  consider  the  case  as  standing  nakedly  on  the 
&ct8  they  state,  and,  therefore,  that  they  took  the  note, 
from  Bolkow  and  Vaughan^  knowing  the  transaction  to 
be  a  transaction  between  them  and  Maclean^  showing 
that  both  the  one  and  the  other  were  desirous  to  raise 
money  on  the  faith  of  this  note,  which  had  been  taken, 
from  this  young  lady,  to  facilitate  that  operation.     I 

f2 
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Maitland 

o. 

Backhouse. 


therefore  think  that  there  is  quite  sufficient  on  the  face 
of  this  answer,  without  imputing  falsehood  to  any  part 
of  it^  to  sustain  the  injunction.  Though  there  may 
be  no  falsehood  in  the  answer,  there  certainly  is  a 
most  anxious  abstinence  from  any  statement  of  those 
facts  which  might  have  led  to  an  investigation  of  the 
truth.  One  instance  of  that,  is  the  statement  made 
with  regard  to  the  check,  which  was  the  foundation  of 
the  arguments  for  these  Defendants.  It  cannot  be  dis- 
puted that,  if  the  check  had  come  directly  from  Maclean, 
or  from  Bolhow  and  Vaughan^  it  would  have  raised  a 
strong  suspicion.  What  do  the  Defendants  say  about 
it  ?  First  of  all,  that  it  was  dated  on  the  9th  of  March  : 
they  do  not  say  when  it  came  to  them,  but  they  say  it 
was  presented  through  the  London  Joint-stock  Bank,  and 
therefore  we  may  assume  that  it  was  either  the  property 
of  the  Joint-stock  Bank  or  that  it  belonged  to  some  one 
who  had  paid  it  into  the  London  Joint-stock  Bank,  in 
order  that  the  Bank  might  receive  the  amount  for  him. 
They  then  say  that,  on  the  faith  of  the  5000/.  note,  they 
paid  the  check,  on  the  1 3th  of  March,  through  their 
London  agents,  to  the  party  holding  it.  They  do  not  say 
that  they  paid  it  to  the  London  JoinirStock  Bank ;  and 
they  do  not  tell  us  to  whom  they  paid  it :  they  only  say 
that  they  paid  the  2000/.  to  the  person  holding  the 
check.  This  is  quite  consistent  with  their  having  paid 
it  either  to  Maclean  or  to  Bolhow  and  Vaugfian^  and 
quite  consistent  with  those  facts  which  go  a.  great  way 
to  show  that  they  are  not  in  a  situation  to  obtain  pay- 
ment of  the  5000/.  They  do  not  attempt  to  make  a  case 
to  meet  the  case  of  the  Plaintiff.  They  suppress  some 
facts  and  plead  ignorance  as  to  others. 


I  think  that  the  Vice-chancellor  came  to  a  very  right 
conclusion  that  this  was  a  case  which  required  a  great 
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It  only  remains  to  consider  one  other  point,  which  is 
as  to  the  payment  of  the  money  into  Court.  The  Ftce- 
Chancellor  takes  no  notice  of  that  in  his  judgment. 
Whether  it  was  asked  I  do  not  know,  nor  is  it  very 
material  that  I  should  know.  I  have  to  dispose  of  the 
case  on  its  own  merits,  without  reference  to  what  passed 
in  the  Court  below. 


deal  more  investigation,  and  therefore  that  it  was  not  1847. 

right  to  let  the  Defendants  have  the  5000/.  until  that     *^ 
investigation  had  been  made. 


Maitland 

o. 
Backhouse. 


There  does  not  appear  to  be  any  suggestion,  in  the 
answer,  of  the  probabiUty  that  this  money  is  in  danger, 
or  any  case  made  which  makes  it  the  duty  of  the  Court 
to  take  care  that,  if  the  injunction  turns  out  not  to  be 
well  founded,  the  parties  shall  not  be  injured.  There  is 
no  suggestion  of  the  kind.  It  is  extremely  improbable 
that  there  is  any  danger  ;  for'we  have  an  admission,  on 
the  face  of  the  answer,  that  this  young  kdy  succeeded 
to  a  property  of  60,000/.  or  80,000/. ;  and,  unless  the 
guardian  has  dealt  with  her  money  in  other  instances  as 
he  has  in  this,  she  is  not  a  person  likely  to  be  incapable 
of  paying  5000/.  if  she  should  ultimately  be  found  liable 
to  pay  it.  The  old  practice  on  the  subject,  is  not  very 
applicable  to  the  present  state  of  this  Court.  When 
I  was  called  to  the  bar,  a  party  who  obtained  an  injunc- 
tion obtained  it  for  a  great  many  years  to  come ;  for  the 
other  party  had  no  opportunity  of  getting  his  Cause 
heard  for  years ;  and,  therefore,  something  might  happen, 
in  the  mean  time,  to  put  in  jeopardy  the  subject  of  the 
contest  between  them.  But  it  fortunately  now  happens, 
owing  to  the  state  of  the  business  in  this  Court,  that 
parties  are  sure  to  get  their  causes  heard  within  a  very 
few  weeks  after  they  are  ripe  for  decision ;  and,  there- 
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fore,  there  is  not  the  same  necessity  for  ordering  money 
into  Court,  as  there  formerly  was.  I  think  that  no  case 
is  made  for  that  here ;  and,  though  I  think  it  is  the  duty 
of  the  Court,  generally,  to  be  quite  sure  that  the  fund 
is  not  ultimately  lost  by  the  interposition  of  an  injunc- 
tion, yet  here,  there  being  no  case  of  peril  or  danger 
suggested,  but,  on  the  contrary,  there  appearing,  on  the 
face  of  the  proceedings,  great  probability  of  there  being 
no  danger,  I  think  it  is  not  proper,  at  present,  to  order 
the  money  into  Court.  If  anything  should  arise  to 
make  that  proper,  the  parties  have  it  in  their  power 
to  apply  to  the  Court  whenever  it  shall  become  neces- 
sary ;  but,  at  the  present  moment,  looking  at  the  plead- 
ings and  looking  at  the  sort  of  case  which  the  Plaintiff 
may  have  to  make  out  against  the  Defendants  so  as  to 
protect  herself  ultimately  against  the  payment  of  this 
money,  I  do  not  think  it  proper  to  order  the  money  to 
be  paid  into  Court.  I  simply  affirm  the  Vice-Chan^ 
eeUor*s  decision ;  but  I  think  that  the  costs  of  this 
application  should  be  costs  in  the  Cause. 


Mr.  Cairns. — The  Plaintiff  states,  in  her  bill,  that 
she  is  residing  out  of  the  jurisdiction  of  the  Courts 
and  that  the  whole  of  the  property  to  which  she  was 
formerly  entitled,  or  nearly  the  whole  of  it,  has  been 
appropriated,  by  Mr.  Maclean^  to  his  own  use. 


The  Lard  Chancellor. — If  there  is  any  case  arising 
out  of  the  state  of  the  Plaintiff ''s  property,  it  must  be 
made  the  subject  of  a  special  applicatidh. 
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BRIDGES  V.  HINXMAN.*  V  1847 : 

3rd  Dec. 


/ 


V. 


JLHIS  was  a  creditor's  suit,  seeking  to  make  the  real 
estates  of  the  deceased  debtor  applicable  to  the  payment         Partiet 
of  his  debts  mider  S  &  4  Will.  IV.  c.  104.   The  Defend-        Pleading. 

ant  was  the  widow  and  executrix  of  the  debtor,  and  also  -Administration, 

the  sole  devisee  and  legatee  under  his  will.  Testator  devised 

all  his  real  estate 

The  Vice-Chaneellor  ruled,  after  argument,  b  the  to  his  widow. 

coarse  of  which  Brawn  v.  Weatherby  (a)  was  cited,  that  niling  Brawn  v. 

the  heir  of  the  testator  was  not  a  necessary  party  to  the   Weatherby, 
„;^  ante,  Vol.  XII. 

^^-  p.  6,)  that  his 

heir  was  not  a 

Mr.  BetMl  Mr.  James  Parker,  Mr.  mmaley,  and  necessary  party 
-«--,_  1.1  to  a  suit  to  ad- 

Mr.  Karslake,  were  counsel  m  the  cause.  minister  his  real 

estates  under 

*  Ex  relatione.  (a)  Ante,  Vol.  XII.  p.  6.  ^  *  l.^^^^*  ^^' 

^  ^  '^  c.  104. 


HODGE  V.  CHURCHWARD.  ^  1847: 

11th  Dec. 


V. 


John  churchward,  by  his  will  dated  the 

Trust 
10th  of  December  1808,  devised  certain  freehold  and  ^r^^' 


copyhold  tenements  to  his  son  Matthew  for  life,  without     Conatructum. 

impeachment  of  waste :  *'  after  his  decease  to  the  first, 

second,  third  and  fourth   sons,   and  so   on,  lawfully  ^^^^l^^^^^ 

begotten,  paying  to  my  wife,  Chrace  Churchward,  his  copyholds  to  his 

son  for  life«  and 
afler  his  decease 
to  his  first  and  other  sons,  paying  lOZ.  a-year  to  M.  C.  for  life. 
Held  that  the  word  <' paying"  created  a  charge  and  not  a  trust. 
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1847.  mother,  16L  a  year  of  lawful  money  of  Chreat  Britain, 

Hodge         quarterly,  for  life ;  also  to  my  daughter,  Mary  Church- 
V.  ward,  10/.  a  year  of  lawful  money  of  Oreat  Britain, 

Chuechwaed.  quarterly,  for  life.^ 

The  testator  died  in  February,  1809,  and  thereupon 
the  son  entered  into  and  had  continued  ever  since  in 
possession  of  the  tenements.  He  paid  his  mother  hoK 
annuity  of  16Z.  a  year  until  her  death;  and  he  paid 
his  sister  her  annuity  of  10/.  a  year  for  some  years  after 
the  testator^s  death ;  but  had  not  made  any  payment  in 
respect  of  it  since  1817.  The  bill  was  filed  in  August 
1 846,  by  the  sister  and  her  husband,  claiming  to  be  paid 
the  arrears  of  her  annuity. 

Matthew  Churchward  insisted,  by  his  answer,  that 
the  claim  was  barred  by  the  Stat,  of  Limitations  3  &  4 
Will.  IV.  chap.  27. 

Mr.  Shebbeare,  for  the  Plaintiff,  argued  that  the  word, 
"paying''  made  the  obligation  to  pay  the  annuity  a 
personal  trust;  inasmuch  as  that  word  referred  to  the 
person  who  was  to  make  the  payment,  and  not  to  the 
property  out  of  which  it  was  to  be  made;  and,  conse- 
quently, that  the  Plaintiff's  claim  was  saved  by  the  25th 
sect,  of  the  Act:  Ward  v.  ^rcA(a),  Young  v.  Lord 
Waterparh{h). 

Mr.  Malins  and  Mr.  Whitbread,  for  the  Defendant, 
said  that  the  word,  "  paying,''  made  the  annuity  a  rent- 
charge  ;  and,  therefore,  the  case  was  within  the  second 
and  third  sections  of  the  Act. 

(a)  Ante,  Vol.  XII.  page  {h)  Ante,  Vol.  XIII.  page 

472.  2(W. 
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The  Vigb-Chancbllob:  1847. 

^        _        ' 


The  word,  **  paying,^  creates,  not  a  trufiti  but  a  charge         Hodgb 
'condition;  ai 
by  the  Statute. 


or  condition :  and  therefore  the  PlamtifTs  claim  is  barred  ^        ^* 

Churchward. 


Bill  dismissed  with  costs. 


THOMAS  V.  LEWIS.  /  1848: 

'  21st  January. 

This  Cause  was  put  at  issue,  according  to  the  old     jy^  Ordert 

practice,  so  long  ago  as  February  I8I6  ;  but  no  further       Practice, 

step  was  taken  in  it,  until  November  1847,  when  the         

Plaintiff  moved  to  withdraw  the  replication  and  file  a  ^^u*^^,^? 

new  one.     That  motion  was  refused.     In  December  ing  to  the  old 

following  the  Defendant  moved  to  dismiss  the  biU  for  P"*^??' *^  1^°8 
^  .  agoasFeb.1816; 

want  of  prosecution.     That  motion  also  was  refused;  but  no  further 

but  the  Plaintiff  was  ordered  to  set  down  his  cause,  for  ftep  was  taken 

hearing,  on  the  15th  of  February  1848,  or  the  bill  to  be  ^siz'^heS 

dismissed.     In  December  1847,  the  Plaintiff  examined  PUdntiff  moved 

witnesses.  ^  withdraw  Uie 

rephcation  and 
file  a  new  one. 
A  motion  was  now  made,  on  behalf  of  the  Defendant,  That  motion  was 
that  the  depositions  of  those  witnesses  might  be  sup-  x)ecember  fol- 
lowing the  De- 
fendant moved  to  dismiss  for  want  of  prosecution.    The  order  then 
made  was  that  the  Plaintiff  should  set  down  his  cause  on  a  given  day  or 
the  bill  be  dismissed.   Before  that  day  arrived  the  Plaintiff  examined 
witnesses.    The  Defendant  then  moved  that  the  depositions  might 
be  suppressed,  on  the  ground  that  they  had  been  taken  afler  publi- 
cation in  the  cause  had  passed  according  to  the  new  orders  of  May 
1845. 

The  Court  refiised  the  motion,  and  ordered  publication  to  pass  on 
the  day  before  that  on  which  the  cause  was  to  be  set  down. 
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pressed,  because  they  had  been  taken  after  publication 
in  the  cause  had  passed. 

Mr.  Bethell  and  Mr.  Terrell^  in  support  of  the  motion, 
referred  to  the  111th  Order  of  May  1845,  which  directs 
publication  to  pass,  without  rule  or  order,  on  the  expi- 
ration of  two  months  after  replication  filed. 


Mr.  Stuart  and  Mr.  Renshaw^  for  the  Plaintifl;  said 
that  the  replication  spoken  of  in  the  Orders  of  May 
1845,  was  not  the  old  replication,  but  a  replication  in 
the  form  prescribed  by  those  orders;  that  this  cause 
was  dehors  those  orders,  and  therefore  the  proceedings 
in  it  must  be  regulated  by  the  old  practice ;  according 
to  which  publication  could  not  pass  without  giving  rules 
to  pass  it ;  and,  as  no  such  rules  had  been  given,  pub- 
lication had  not  passed ;  and,  therefore,  the  ground  on 
which  the  motion  was  made,  did  not  exist.  They  referred 
to  Lovell  V.  Blew  (a),  Spencer  v.  AUen  (&),  and  Wheatley 
V.  Wheatley  (c). 

Mr.  Bethelly  in  reply,  said  that  the  Court  would  not 
have  refused  the  application  made  by  the  Plaintiff  in 
November  1847,  unless  it  had  thought  it  unjust  to  give 
him  an  opportunity  to  examine  witnesses  after  he  had 
been  guilty  of  such  great  delay  in  prosecuting  the  suit ; 
that  the  Order  of  December  1847,  assumed  that  pub- 
lication had  passed ;  for  a  cause  could  not  be  set  down 
until  publication  had  passed ;  and  that  the  motion  on 
which  that  Order  was  made,  ought  to  have  failed  altoge- 
ther, if  the  Court  had  been  of  opinion  that  the  case  was 
governed  by  the  old  practice;   for,  according  to  that 


(a)  Ante,  Vol.  XIII.  page  492.  (b)  4  Hare,  455. 

(c)  7  Beav.  577. 


Lswis. 
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practice,  a  cauae  at  issue  could  not  be  dismissed  for  1848. 

want  of  prosecution.     He  added  that,  when  the  Orders  Thomas 

of  May  1845  came  into  operation,  the  old  practice  was  r. 
entirely  abrogated  {d). 

The  Vice-Changellor  : 

In  November  1847  I  refused  to  allow  the  Plaintiff  to 
withdraw  his  replication  and  file  a  new  one ;  and,  in  De- 
cember of  that  year,  I  refused  to  dismiss  the  bill  for 
want  of  prosecution ;  but  I  did  not  entertain,  on  either 
of  those  occasions,  the  sHghtest  notion  that  publication 
had  passed  in  the  cause.  I  refused  the  first  application, 
because  I  thought  that  it  ought  not  to  be  granted  after 
so  great  a  lapse  of  time :  and  I  Vefused  the  second,  and 
ordered  the  Plsuntiff  to  set  down  his  cause  on  a  given 
day,  because  I  considered  that  the  case  was  not  within 
the  new  orders,  and  that  it  was  necessary  for  me  to  make 
a  special  order.  When  I  made  that  order  I  meant  to 
leave  both  parties  at  liberty  to  do  what,  according  to  the 
state  of  the  cause,  they  were  at  liberty  to  do.  Therefore, 
unless  something  has  been  done,  in  this  cause,  which 
amounted  to  the  passing  of  pubHcation,  I  cannot  say  that 
publication  has  passed.  Nothing,  however,  has  taken 
place  which  could  amount  to  the  passing  of  publication ; 
and,  therefore,  the  ground  on  which  I  am  asked  to  sup- 
press the  depositions,  does  not  exist.  Consequently  I 
cannot  make  the  order ;  but  I  will  direct  that  publica- 
tion in  the  cause  do  pass  on  the  14th  of  February  next, 
the  day  before  the  cause  ia  ordered  to  be  set  down. 

(d)  The  Orders  of  May  then  depending  or  thereafter 
1845  took  effect,  on  the  28th  to  be  commenced.  Beavan's 
of  Oct.  1845,  as  to  all  suits      Ord.  273. 
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1847: 
20th  Dec. 

1848: 

18th,  19th, 

22nd  Jan., 

and 

8th  Feh. 
*^         ^         * 

Principal 

and 

Agent, 


SMITH  V.  THE  EAST  INDIA  COMPANY. 


•/ 


The  Plaintiff  was  in  the  service  of  the  East  India 
Company.  In  March  1832,  he  sailed,  in  command  of 
one  of  the  Company^s  ships  called  the  London^  on 
a  voyage  from  London  to  Madras  and  China.  He 
arrived  at  Madras  on  the  5th  of  July,  and  reported 
his  arrival  to  Henry  Chamier^  Esq.,  the  chief  secretary 
to  the  Governor  and  Comicil  of  that  presidency,  and 
was  directed,  by  the  Governor  and  Council,  to  place 
himself  under  the  orders  of  the  Marine  Board  of  the 
Commercial  Committee  at  Madras.     When  the  ship 


The  captain  of 
an  Indiaman, 

Madras,  report-  ^^  despatched  from  England,  it  was  intended  that,  on 
ed  his  arrival  her  arriving  at  Madras  and  discharging  her  cargo  con- 
e  t*bo  Y™"  ^P*®^  ^  ^^^  presidency,  she  should,  to  the  extent  of 
there,  and  was  three-fifths  of  her  tonnage,  be  laden  with  cotton,  to  be 
directed  by  them  shipped,  at  Madras^  on  account  of  the  Company,  and 
under  the  orders  should  proceed  with  it  to  China. 
of  the  Com- 
mercial Com- 
mittee at  that 
place.  After 
which  he  made 
an  offer  to  the 
GroTemment- 
board,  through 
the  Commercial 
Committee,  to 
purchase  some 
cotton  belong- 
ing to  the  India  Company,  at  a  certain  price.  The  Government- 
board  accepted  the  offer,  conditionally,  and  wrote  a  letter  to  that 
effect  to  the  Commercial  Committee.  The  Plaintiff,  on  being  shown 
the  letter,  objected  to  the  condition :  in  consequence  of  which  the 
Commercial  Committee  took  upon  themselves  to  dispense  with  it. 

Held  that  the  India  Company  could  not  enforce  the  condition 
against  the  Plaintiff. 


The  Plaintiff  having  learnt,  on  his  arrival  at  Madras^ 
that  the  Company  had  a  quantity  of  cotton  in  store 
there,  which,  owing  to  the  inferiority  of  its  quality,  they, 
probably,  would  not  choose  to  export  to  China  on  their 
own  account,  wrote  a  letter  to  W.  E,  Underwood^  the 
secretary  to  the  Marine  Board  and  Commercial  Com- 
mittee, in  which  he  offered  to  purchase  the  cotton  at  a 
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certain  price,  payable  in  China,  Underwood^  by  order 
of  the  Commercial  Committee,  communicated  the  Plain- 
tiiTs  offer  to  the  Governor  and  Council,  in  a  letter  ad- 
dressed to  Chamier  as  their  secretary,  and  stated  that  the 
Committee  recommended  the  Opvemor  and  Council  to 
accept  the  offer,  and  to  permit  the  Plaintiff  to  occupy  so 
much  of  the  tonnage  of  the  ship  as  he  might  require,  for 
the  purpose  of  conveying  the  cotton  to  China^  subject  to 
the  pajrment  of  such  freight  as  the  Court  might  see  fit  to 
determine.  Chamier^  in  reply,  addressed  a  letter  to  the 
Marine  Board  and  Commercial  Committee,  notifying  the 
acceptance  of  the  Plaintiff's  offer  by  the  Governor  and 
Council,  and  their  approval  of  his  being  permitted  to 
occupy  such  portion  of  the  tonnage  of  the  ship  as  he 
might  require,  subject  to  the  payment  of  freight. 


1848. 
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When  the  Plaintiff  offered  to  purchase  the  cotton,  he 
(as  he  alleged)  believed  that,  unless  his  ship  were  laden 
with  it,  the  greater  part  of  her  stowage  would  remain 
unoccupied  on  her  voyage  to  China ;  and  he  made  the 
oSfer  under  the  belief  and  with  the  understanding  that 
he  was  not  to  be  charged  with  any  freight  for  the 
cotton,  if  he  purchased  it.  He  further  alleged  that, 
when  Chander'B  letter  was  shown  to  him  by  Underwood^ 
be  observed  that  it  would  bind  him  to  pay  freight  for 
the  cotton,  and  refused  to  take  it  upon  those  terms: 
that  Underwood  communicated,  to  the  Marine  Board 
and  to  Chamier,  what  had  passed  between  him  and  the 
Plaintiff,  and  that  it  was  then  determined,  by  the 
Marine  Board  and  by  the  Government,  that  the  Plain- 
tiff should  be  allowed  to  ship  the  cotton  and  carry  it 
to  China  without  paying  any  freight  for  it ;  and  that, 
shortly  afterwards.  Underwood^  by  order  of  the  Marine 
Board  and  Commercial  Committee,  wrote  a  letter  to 
him  to  that  effect.  However,  after  the  cotton  had  been 
shipped,  a  bond  was  tendered  to  him,  conditioned  for 
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1848.  payment  by  him,  to  the  India  Company,  not  only  of 

*    g  '  the  price  of  the  cotton,  but  also  of  freight  for  it. 

9.  The  Plaintiff,  at  first,  refused  to  execute  the  bond : 

The  East  i^^f^  qq  Underwood  stating  that  the  clause  respecting 
Company.  ^^^  freight  was  a  matter  of  form  only  and  would 
not  be  enforced  against  him,  he  consented  to  exe- 
cute it,  on  receiving  an  official  letter  to  that  effect. 
Underwood^  accordingly,  wrote  to  him  the  following 
letter  dated  the  3rd  August  1832 :— ''  Madras  Marine 
Board  Office,  Commercial  Committee.  Sir,  I  have  the 
honour,  by  order  of  the  Commercial  Conmiittee,  to 
transmit  to  you  a  copy  of  a  bond  which  you  will  be 
required  to  sign.  A  clause  has  been  introduced,  by 
order  of  Government,  binding  yourself  and  the  officers 
of  your  ship  to  pay  such  freight,  for  the  portion  of  the 
Honourable  Company's  ship,  London^  which  they  may 
occupy  in  private  trade,  as  the  Honourable  Company 
may  see  fit  to  determine.  You  will  be  allowed  the 
usual  privilege  tonnage,  and  no  freight  will  he  charged 
on  the  cotton  purchased  by  you  from  the  Grovernment,  as 
it  will  be  laden  in  a  portion  of  the  Honourable  Com- 
pany's three-fifths,  nearly  the  whole  of  which  is  unoccu- 
pied. I  have,  &c. :  W.  E.  Underwood^  Secretaiy."  On 
the  receipt  of  this  letter,  the  Plaintiff  executed  the  bond 
and  then  proceeded  on  his  voyage  to  China,  On  ar- 
riving in  that  country  he  paid  the  Company  the  price 
agreed  upon  for  the  cotton.  He  returned  to  England 
in  1833,  with  a  cargo  of  silk,  which  the  Company  sold 
on  his  account,  and  afterwards  rendered  him  an  account 
of  the  transactions  between  themselves  and  him,  in 
which  they  charged  him  with  693/.  for  the  freight  of 
the  cotton. 

In  1837  the  Plaintiff  brought  an  action  against  the 
Company  for  the  693/.,  and  then  filed  the  bill  in  this 
cause,  praying  for  a  declai'ation  that  the  Company  were 
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Aot  entitled  to  claim  the  freight,  and  for  an  injunction  1848. 

to  restram  them  from  setting  up  the  bond  in  defence  to         8mith 

his  action.  v. 

The  East 
India 
It  appeared,  from  the  evidence  in  the  cause,  that  the       Company. 

&iarine  Board  at  Madras  had  no  general  authority  to 
enter  into  commercial  contracts  on  behalf  of  the  Govern- 
ment Board,  and  that  the  latter  had  not  authorized  any 
departure  from  the  terms  of  Chamier*$  letter  to  the 
Marine  Board. 

The  Cause  now  came  on  to  be  heard. 

Mr.  Bethell  and  Mr.  Stevens,  for  the  Plaintiff,  said, 
first,  that,  as  the  Government  Board  had  directed  the 
Plaintiff,  on  his  arriving  at  Madras  and  reporting  his 
arrival  to  them^  to  place  himself  under  the  orders  of 
the  Marine  Board,  they  made  the  Marine  Board  the 
cfaannel  of  conmiunication  between  themselves  and  him  ; 
and  every  communication  which  afterwards  took  place 
between  them  and  the  Plaintiff,  was  made  through  that 
channel ;  and,  consequently,  the  Government  Board  were 
bound  by  the  acts  of  the  Marine  Board.  Neeld  v. 
The  Duke  of  Beaufort  {a).  Whitehead  v.  Tuchett{b), 
Secondly,  that  the  India  Company  had  adopted  the  con- 
tract by  receiving  the  price  of  the  cotton,  and,  there- 
fore, they  were  not  at  liberty  to  repudiate  any  part  of  it. 

Mr.  Stuart,  Mr.  Z.  Wigram,  and  Mr.  Lloyd,  for  the 
Defendants,  said  that  an  agent  might  bind  his  principal, 
even  if  he  exceeded  his  authority  ;  but  the  act  must  be 
within  the  line  of  his  usual  employment :  that  that 
position  was  well  illustrated  by  Lord  Holt  (c),  who  said : 

(a)  5  Jurist,  1123.     (b)  15  East,  400.     (c)  Shower,  95. 
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"  If  a  man  send  his  servant,  with  ready  money^  to  buy 
goods,  and  the  servant  buy  upon  credit,  the  master  is 
not  chargeable.  But,  if  the  servant  usually  buy  for  the 
master  upon  tick,  and  the  servant  buy  some  things  with- 
out the  master^s  order,  yet,  if  the  master  were  trusted 
by  the  trader,  he  is  liable  :^  that  Neeld  v.  The  Duke  of 
Beaufort  did  not  apply ;  for,  there,  a  third  party  dealt 
with  an  agent  on  the  faith  of  a  written  authority ;  and 
the  Court,  of  course,  held  that  that  authority  could  not 
be  controlled  by  verbal  instructions :  that  WAiteheeul  v. 
Tuchett  was  decided  on  the  same  principle:  that  the 
taking  of  a  bond  and  giving  a  letter  to  defeat  the  effect 
of  it,  was  an  unprecedented  transaction ;  and  that  the 
Plaintiff,  who  was  a  very  experienced  officer  in  the 
Company's  service,  must  have  known  that  the  Com- 
pany never  allowed  their  tonnage  to  be  occupied  free 
of  freight ;  and  that  the  only  remedy  which  he  had,  was 
an  action  for  damages  against  Underwood^  for  having 
misrepresented  the  extent  of  his  authority:  Smout  v. 
Ilberyid). 


Mr.  BetheU,  in  reply,  cited  the  following  passage  from 
Smitffs  Mercantile  Law  (e)  : — "  As  far  as  the  agent's 
authority  extends,  he  has  a  right  to  bind  his  principal 
to  third  persons.  Now  this  authority  may,  as  we  have 
seen,  be  either  expressly  given  or  inferred  from  the  acts 
of  his  supposed  principal.  When  it  is  expressly  given, 
there  can  be  no  doubt  as  to  its  extent,  except  from  the 
uncertainty  of  the  words  employed  in  delegating  it. 
When,  however,  it  is  to  be  inferred,  from  the  conduct  of 
the  principal,  that  conduct  furnishes  the  only  evidence. of 
its  extent  as  well  as  of  its  existence ;  and,  in  solving  all 


(d)    10  Mees.    &   Wels. 
page  1,  see  page  9. 


(e)  Page  116  of  the  4th 
edit. 
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qneetions  on  this  subject,  the  general  role  is  that  the  1848. 

extent  of  the  agent's  authority  is  (as  between  his  prin-         Smith 
cipal  and  third  parties)  to  be  measured  by  the  extent  of  v. 

his  usual  employment ;  for  he  who  accredits  another  by  *"  ^^^ 
CTiploying  him,  must  abide  by  the  effects  of  that  credit,  Company. 
and  will  be  bound  by  contracts  made,  with  innocent 
third  persons,  in  the  seeming  course  of  that  employment 
and  on  the  faith  of  that  credit,  whether  the  employer 
intended  to  authorize  him  or  not ;  since,  where  one  of 
two  innocent  persons  must  suffer  by  the  fraud  of  a 
third,  he  who  enabled  that  third  person  to  commit  the 
fraud,  should  be  the  sufferer.^ 

The  Viob-Chakoellob  : 

This  case  depends  upon  the  effect  of  the  letters  which 
were  written  by  Captain  Smith,  and  by  Mr.  Chamier 
and  Mr.  Underwood^  the  secretaries  to  the  Government 
Board  and  the  Marine  Board;  and  unless  there  is  an 
equity  arising  out  of  the  contents  of  those  letters,  it  is 
pLiio  that  the  legal  right  of  the  JSW  India  Company 
must  prevail.  [His  Honour  read  the  letters  and  then 
continued  as  follows :]  It  is  observable,  with  respect  to 
the  letters  of  Mr.  Chamier  and  Mr.  Underwood,  that 
they  bear,  upon  the  face  of  them,  the  appearance  of 
being  written  by  the  secretaries  of  the  respective  bodies 
to  which  those  gentlemen  were  secretaries,  and  by  the 
order  of  those  bodies ;  and  they  are  dated  either  from 
the  office  of  the  Marine  Board,  or  from  Fort  St.  George, 
where  the  office  of  the  Government  was.  Therefore 
Captain  Smith  might  reasonably  suppose  that  they 
were  vmtten  by  the  orders  of  the  Marine  Board  and 
Government  Board.  The  letter,  which  was  vmtten  by 
Mr.  Chamier  to  Captiun  Smith  on  the  5th  of  July, 
expressly  directed  him  to  place  himself  under  the  orders 
of  the  Commercial  Committee  of  the  Marine  Board. 
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Then  the  question  arises,  whether,  when  the  bond  (which 
Captain  Smith  executed)  was  transmitted  with  the  letter 
of  the  3rd  of  August,  Captain  Smith  was  not  fully  justified 
in  placing  absolute  reliance  on  that  letter. 

The  language  in  which  Mr.  Justice  BayUy  gives  his 
opinion  in  the  case  of  Whitehead  v.  Thtckettf  is  most  de- 
scriptive of  what  the  law  is  on  the  point.  He  says: 
*^  The  Defendant  must  be  taken  to  have  given  Sill  and 
Co.  a  general  authority.  If,  therefore,  they  have  abused 
the  confidence  placed  in  them,  the  Defendant  who 
intrusted  them,  and  not  the  Phiintiflb,  the  innocent  pur- 
chasers, must  sufler  for  it.*^  In  this  case  the  Governor 
in  Council,  did,  by  the  letter  of  the  5th  of  July  written 
by  Mr.  Chamier^  direct  Captain  Smith  to  put  himself 
under  the  direction  of  the  Commercial  Committee  of  the 
Marine  Board ;  and  the  Marine  Board  conducted  their 
negotiations  with  Captain  Smith,  through  the  medium  of 
their  secretary,  described  as  such  :  and  if  Captain  Smith 
gave  credence  to  any  one  letter  as  coming  from  the 
Marine  Board,  he  must  be  taken,  in  common  fairness,  to 
have  treated  every  other  communication  in  like  manner. 
Therefore,  when  I  find  there  was  a  bond  given,  accom- 
panied by  that  letter  which  was  written  by  Mr.  Under- 
wood on  the  8rd  of  August,  I  must  take  it  for  granted 
that  the  impression  produced  on  Captain  SmitK'g  mind, 
was  that  he  was  at  liberty  to  consider  himself  safe,  when 
he  executed  it,  from  its  legal  operation. 

Therefore  my  opinion  is  that  Captain  Smith  has  made 
out  a  complete  defence,  and  that  he  is  entitled  to  the  relief 
which  he  asks ;  and,  as  he  has  been  in  the  right  through- 
out, the  Company  must  pay  the  costs  of  the  suit. 
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CHRIST'S  HOSPITAL  v.  GRAINGER, 


(/ 


1847: 

17th,  20th, 

22nd,  and  23rd 

Nov., 

and 

6th  Dec. 


1848  : 

11th  Jan. 

> . ' 

Charity, 

Trustee. 

Municipal 

CorporatioHS 

Act. 


John  KENDRICKE,  by  his  wlU  dated  in  1624, 

gave  7500/.  to  the  mayor  and  burgesses  of  the  town  of 

Beading,  in  trust  to  buy  lands  of  the  value  of  50/. 

by  the  year;    which  sum  it  was  his  will  and  meaning 

should  be  paid,  by  them,  to  his  sister,  yearly,  during  her 

life,  and,  after  her  decease,  to  the  overseers  of  the  poor 

of  ReaJBng  for  the  time  being,  yearly  for  ever,  and 

should  be  bestowed  and  distributed,  by  the  overseers,  to 

and  amongst  the  poor  people  of  Reading  for  ever,  in 

such  sums  and  to  such  persons  as  the  overseers  for  the 

time  being  should  think  meet  according  to  the  necessity 

and  desert  of  the  same    several    persons:    provided  \ 

always  and  his  meaning  was  that  his  yearly  gift  should  j^'^^'in  1624 

not  any  way  abridge  the  said  poor  of  the  ordinary  real  and  per- 

aDowance  usually  assessed  and  collected,  of  the  wealthier  ^^^  property 

was  vested  m 
the  oorporation 
c^  Reading,  upon  certain  trusts  for  the  poor  of  that  town ;  and 
if  the  oorporation  neglected  to  ^perform  those  trusts,  or  misem- 
ployed the  propertv  for  one  year,  the  will  gave  it  over  to  the  corpo- 
ration of  London,  m  trust  for  Chriafs  Hospital.  In  1639  a  decree 
was  made  on  an  information,  in  the  Exchequer,  against  both  cor- 
porations, which  directed  the  corporation  of  Reading  to  apply  the 
mcome  of  the  property  for  the  benefit  of  the  poor  of  that  town,  but 
in  a  manner  different  from  that  prescribed  by  the  wUl,  and  that,  if 
the  oorporation  of  Reading  should  neglect  to  perform  the  nremises  or 
should  misemploy  the  property  for  one  year,  they  shoula  conYey  it 
to  the  corporation  of  London  in  trust  for  Chrisre  Hospital.  The 
corporation  of  Reading  neglected  to  perform  the  directions  of  the 
decree,  for  several  years.  In  1837,  certain  individuals  were  ap- 
pointed trustees  of  the  property  in  their  place,  under  the  Municipal 
Corporations  Act. 

The  Court  held  the  decree  of  1639  to  be  binding,  and  the  legal 
estate  in  the  property,  to  be  still  vested  in  the  corporation  of 
Reading ;  and  oroerea  them  to  convey  the  property  to  the  cor- 
poration of  London,  in  trust  for  the  Hospital.      ^ 

o  2  y '  ^ 


/^» 


-'*?»^. 
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inhabitants  of  the  town,  towards  the  relief  of  the  said 
poor  people,  but  should  be  unto  them  an  increase  of 
relief  yearly  for  ever :  and,  if  that  his  gift  and  provision 
should  happen  to  be,  by  the  said  mayor  and  burgesses,  or 
by  the  overseers  for  the  time  being,  ordered  and  disposed 
of  contrary  to  his  meaning  thus  declared,  or  if  his  will 
and  desire  above  expressed  touching  the  bestowing  and 
distribution  of  the  said  sum  of  50/.  yearly,  should  be 
omitted,  neglected  or  left  unperformed  by  the  space  of 
one  whole  year  after  it  was,  by  that  his  will,  appointed 
to  be  distributed  and  bestowed  as  aforesaid,  then  his  will 
was  that  the  said  sum  of  50/.  a  year  should  be,  by  the 
said  mayor  and  burgesses  and  their  successors  for  the 
time  being  for  ever,  paid  to  the  treasurer  of  Chrisfs 
Hospital  in  London,  and,  by  the  governors  of  the  same 
Hospital,  employed  and  bestowed  in  the  relief  and  edu- 
cation of  the  poor  children  of  the  said  Hospital;  or  else 
that  the  said  mayor  and  burgesses  for  the  time  being, 
should,  by  their  sufficient  deed  in  law,  convey  and  make 
over  the  lands  of  the  said  yearly  value  of  507.  unto 
the  mayor,  commonalty  and  citizens  of  the  city  of  Lon- 
don and  their  successors  for  ever,  unto  the  use  of  the 
said  Hospital,  to  be  employed  as  aforesaid.  Moreover 
his  will  and  meaning  was  that,  with  another  competent 
part  of  the  7500Z.  the  said  mayor  and  burgesses  should 
purchase  a  house  and  garden  within  the  town  of  Reading 
or  the  liberties  thereof,  fit  and  commodious  for  setting 
the  poor  on  work  therein ;  which  house  and  garden  his 
will  was  should  be  used  and  occupied  by  such  as  the 
said  mayor  and  burgesses,  from  time  to  time  for  ever, 
should  appoint  and  ordain  for  the  employing  and 
handling  of  the  stock  of  money  by  him  thereby  left 
and  devised  to  that  purpose :  and  his  will  and  meaning 
was  that  the  residue  of  the  7500Z.  should  make  and  be  a 
common  stock,  to  be  employed  and  bestowed  in  trade  of 
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clothing,  as  also  in  working  of  wool,  hemp,  flax,  iron, 
grinding  Brazil-wood  and  other  stuflb  for  dyeing,  or 
otherwise  as,  to  the  mayor  and  burgesses  aforesaid  and 
their  successors  for  ever,  should  seem  convenient  for  the 
employment  of  poor  people,  and  for  the  preservation  and 
increase  of  the  said  common  stock  :  and  that  the  said 
mayor  and  burgesses  and  their  successors  for  ever, 
should  have  the  election,  placing  and  ordering,  and  also 
the  displacing  (if  cause  should  be)  of  all  and  every 
person  and  persons  to  be  employed  in  the  handling  and 
husbandry  of  the  said  common  stock  in  the  house  afore- 
said, according  to  their,  the  said  mayor  and  burgesses, 
good  discretion  from  time  to  time  for  ever ;  wherein  yet 
his  desire  was  that  they  should  prefer  the  poor  of  the 
said  town  to  the  said  work  and  employment,  before 
others  of  other  places :  and,  for  the  performance  of  those 
premises,  his  will  was  that  the  sum  of  7&00L  before,  for 
that  end,  by  him  bequeathed  to  the  said  mayor  and  bur- 
gesses, should  be  paid  unto  them  and  their  successors,  in 
manner  and  form  following ;  (that  was  to  say)  2000/.  at 
the  end  of  one  year  next  after  his  decease ;  other  2000/. 
at  the  end  of  two  years  next  after  the  day  of  his  decease; 
and  the  residue  of  the  said  whole  sum,  being  3500/.,  at  the 
end  of  three  years  next  ensuing  after  and  from  the  day  of 
such  his  decease.  But,  if  it  should  happen  that  the  said 
mayor  and  burgesses  or  their  successors,  should  neylectj 
omit  or  fail  to  perform  the  premises  according  to  his  will 
and  meaning  above  declared^  or  should  misemploy  the 
said  stock  contrary  to  the  true  intent  and  meaning  of 
that  his  devise  and  disposition  for  the  good  of  the  poor 
and  their  honest  employment  and  maintenance  as  afore- 
said^ and  that  such  their  neglect^  omission  or  misemploy- 
ment  should  continue,  at  any  timcy  by  the  space  of  one 
whole  year  together^  then  his  will  and  meaning  was  that 
his  said  whole  legacy  of  7500/.,  and  every  part  and 
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parcel  thereof^  should  be,  tbencey  utterly  frustrate  void 
and  of  none  effect  as  to^  for  and  concerning  the  said 
mayor  and  burgesses  and  their  successors,  and  as  to,  for 
and  concerning  the  uses  thereof  before  limited  and  ex-- 
pressed;  and  the  said  whole  common  stock  should  be  by 
them^  the  said  mayor  and  burgesses  and  their  successors 
for  the  time  being,  forthwith  paid  unto  the  mayor  com' 
monalty  and  citizens  of  the  city  of  London,  to  the  use  of 
Chrisf  8  Hospital  in  London,  according  as  he  had  above 
devised  and  disposed  touching  the  revenue  of  50/.  a  year 
for  ever,  first  bequeathed  to  the  use  and  relief  of  the 
poor  people  of  the  town  of  Heading :  as  also  his  will  and 
meaning  was  that,  in  that  case  of  non-performance  by 
the  said  mayor  and  burgesses,  the  house  and  garden  to  be 
purcliased  in  Reading  as  aforesaid,  should  be,  by  the 
said  mayor  and  burgesses  and  their  successors,  conveyed 
and  made  over,  by  their  deed  sufficient  in  law,  unto 
the  said  mayor  commonalty  and  citizens  of  the  dty  of 
London  and  their  successors  for  ever,  to  the  like  use  of 
Christ's  Hospital  in  London  as  aforesaid. 

The  testator  died  shortly  after  the  date  of  his  will. 
His  executors  paid  the  legacy  of  7500/.  to  the  corpora- 
tion of  Heading;  and  they,  in  compliance  with  the 
directions  in  the  will,  laid  out  part  of  it,  in  purchasing 
lands  of  the  value  of  501.  a  year  and  a  house  and  garden, 
and  in  rebuilding  part  of  the  house  and  repairing  another 
part  of  it,  and  making  it  fit  for  the  purpose  for  which  it 
was  intended:  and  they  employed  the  residue  of  the 
legacy  in  making  loans  to  clothiers  of  the  town.  But 
that  mode  of  dealing  with  it  having  been  found  detri- 
mental to  the  interests  of  the  charity  and  of  the  town, 
the  Lords  of  the  Privy  Councili  in  the  year  1634, 
directed  their  attention  to  the  subject  of  the  charity, 
and  requested  Archbishop  Laud  to  take  consideration 
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thereof.  The  Archbishop,  after  advising  with  the 
Aucmey  and  Solicitor  General  and  the  Recorder  of 
Londcn^  made  a  certificate,  to  their  Lordships,  as  to  the 
mode  in  which,  the  residue  of  the  legacy  ought,  in  his 
opinion,  to  be  thenceforth  applied.  The  Lords  of  the 
Privy  Council  confirmed  the  certificate;  and,  shortly 
before  the  year  1639,  an  information  was  filed,  in  the 
Court  of  Exchequer,  against  the  corporations  of  London 
and  Reading  J  praying  to  have  the  funds  of  the  charity 
administered  according  to  the  certificate.  The  cause 
was  heard  in  1639 ;  and,  by  the  decree  then  nmde,  it  was 
ordered  that  the  certificate  should  be,  in  all  points, 
decreed ;  and,  in  pursuance  thereof,  it  was  ordered 
and  adjudged,  by  the  Court  of  Exchequer,  that  the 
remainder  of  the  76002.  should  be  laid  out,  by  the  cor- 
poration of  Beading^  for  the  purchasing  of  land ;  that 
the  first  yearns  rent  and  profit  of  the  land,  should  be 
paid  to  them,  to  be  by  them  kept  as  a  stock  to  defend 
the  title  of  the  lands  in  case  it  should,  at  any  time,  be 
ecmtroverted,  and  to  repair  the  workhouse ;  and  that, 
for  defence  of  such  title  and  reparations,  the  corporation 
of  Reading  should  have  power  to  make  stay  of  a  yearns 
rait  of  the  same  lands  as  often  as  need  should  require ; 
and  that,  after  the  first  yearns  rent  should  be  received  to 
the  use  above-mentioned,  they  should,  yearly,  upon  good 
security,  lend,  out  of  the  profits  and  issues  of  the  lands, 
gratis^  to  men  of  the  town,  especially  to  poor  beginners 
and  clothiers,  in  the  first  place,  four  score  pounds  a  man 
for  ten  years,  and  so  the  same  to  continue  for  ever  until 
it  should  appear,  by  the  greatness  of  the  stock,  that 
there  were  not  men  enough  to  employ  the  same  money ; 
in  which  case,  the  sum  so  to  be  lent  as  aforesaid,  should 
be  increased  to  100/.  and  to  200Z.  a  man,  and  no  more ; 
and  that,  after  the  said  stock  would  bear  the  loan  of 
200/L  a  man,  then  that  bank  or  stock  should  continue 
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still  in  the  town  of  Reading,  as  the  testator  intended, 
and  the  yearly  proceeds,  issues  and  profits  of  the  lands 
should  go  and  be,  for  ever,-  to  the  binding  of  poor 
children  apprentices,  and  the  marriage  of  poor  maids, 
inhabiting  the  town ;  and  this  to  be  done  at  the  choice 
and  nomination  of  the  corporation  of  the  town  for  the 
time  being,  provided  no  one  received  above  the  sum  of 
502.  for  portion  or  gift  with  the  apprentice,  but  as  much 
less  as  the  said  corporation  should  think  fit:  and,  as 
touching  the  workhouse,  it  was  further  decreed  that  all 
the  implements  therein  belonging  to  clothing,  should  be 
forthwith  sold  by  the  corporation  and  that  the  money  to 
be  by  them  received  for  the  same,  should  be  laid  out  to 
purchase  lands,  and  that  the  yearly  rents,  issues  and 
profits  of  that  land  should  be,  by  the  said  corporation 
employed  for  the  setting  young,  poor  and  fatherless 
children  to  work,  in  some  part  of  that  house,  upon  such 
handycraft  trades  as  were  most  fitting  for  the  service  of 
the  town  of  Heading,  and  that  the  rest  of  that  house 
should  be  allowed,  rent-free,  for  the  habitation  of  some 
honest  man  that  should  teach  the  younger  people  their 
handycraft  trades  and  keep  them  to  work ;  and,  when 
they  had  learned  their  trades,  then  to  be  bound  appren- 
tices ;  and  in  case  the  lands  to  be  purchased  with  the 
remainder  of  the  money,  should  exceed  the  rent  of  1607. 
per  annum,  the  surplusage  thereof  should  be  converted 
to  the  further  maintenance  of  trade  in  the  house :  and  it 
was  lastly  ordered  adjudged  and  decreed  that,  if  it 
should  happen  that  the  corporation  of  Beading,  or  their 
successors  should  neglect  io  perform  the  premises  accord" 
ing  io  the  now  stating  decree,  or  should  misemploy  the 
said  stock  contrary  to  the  true  intent  and  meaning  of  the 
decree,  and  that  such  neglect  or  misemployment  should 
continue,  at  any  time,  for  the  space  of  one  whole  year 
together^  then  the  whole  legacy  of  7500/.,  should  be 
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uiierhf  wAd  andjofnone  effect  as  to  the  said  earparatum 
and  their  suceeiaars^  and  as  to  the  uses  before  expressed  in 
the  decree^  and  that  the  said^  whole  common  stoch  should 
bcjbtf  the  said  corporation  for  the  time  being y  forthwith 
paid  unto  the  corporation  of  London,  to  the  use  of  Christ's 
Hospital^  according  as  was  devised  by  the  testator*s  wUl; 
and  that,  as  well  the  said  land  as  also  the  said  house  and 
garden,  in  due  and  lawful  manner j  should,  by  the  corpo- 
ration of  Reading  and  their  tuccessors,  be  conveyed,  by 
thdr  deed  sufficient  in  the  law,  to  the  corporation  of 
London  and  their  successors  for  ever,  to  the  like  use  of 
CSirist's  Hospital 
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The  corporation  of  Beading,  in  obedience  to  the 
decree,  laid  out,  from  time  to  time,  portions  of  the 
balance  of  the  7500/.,  which  remained  in  their  hands  at 
the  date  of  the  decree,  in  the  purchase  of  hinds.  They 
invested,  from  time  to  time,  other  portions  of  that 
balanoe,  and  also  sums  arisen  from  the  income  and 
accomidations  of  the  charity  property,  in  the  ^3  per 
Cents.,  and  thereby  purchased,  in  the  whole,  638SL  of 
that  stock ;  and  the  trustees  of  the  charity  property, 
who  had  been  appointed  in  the  pUce  of  the  corporation 
€/[  Heading,  under  the  Municipal  Corporations  Reform 
Act  (5  &  6  Win.  IV.  c,  76,  sect.  71)  had,  since  their 
appointment,  purchased,  in  like  manner,  1611/.  of  the 
same  stock. 


The  bOl  m  this  Cause  was  filed  in  November  1842,  by 
the  mayor  and  corporation  of  London,  as  governors  of 
Chrisfs  Hospital,  against  the  trustees  of  the  charity 
appointed  under  the  Municipal  Corporations  Reform 
Act,  the  town  clerk  of  Beiading,  the  coiqioration  of  that 
town,  (as  having  the  legal  estate  in  the  charity-lands 
still  vested  in  them,)  and  the  Attornty-General.    After 
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stating  as  above,  it  alleged  that  the  coipocation  of 
Heading^  as  well  as  the  trustees  appointed  in  their 
place,  had,  from  Ume  to  time  dmring  the  period  of  much 
more  than  a  year  together,  neglected,  omitted  and  failed 
to  perform,  not  only  the  trusts  of  the  will,  but  also  the 
directions  of  the  decree  of  the  Court  of  Exchequer ;  and 
that  they  had  left  the  same  unperformed,  and  had  misem- 
ployed and  ordered  and  disposed  of  the  legacy  of  7oOO/« 
and  the  property  and  income  arising  therefrom,  contrary 
to  the  testator's  meaning  declared  in  his  wiU,  and  abo  to 
the  true  intent  and  meaning  of  the  decree ;  and  that 
they  had  continued  such  non-performance  and  misem- 
ployment  for  much  more  than  the  space  of  a  whole  year 
together:  that,  in  May  1841, the  Plaintiflb  first  became 
acquainted  with  the  matters  set  forth  in  the  bill  subse- 
quent to  the  decree ;  and  that  they  were  advised  that, 
under  the  circumstances  stated,  the  Umitation  over  con- 
tained  in  the  will,  had  taken  effect,  and  that  they  were 
entitled,  under  the  provisions  contained  in  the  will  and 
in  the  decree,  to  have  the  estates  and  other  property 
and  funds  purchased  with  or  arisen  from  the  legacy  or 
the  income  and  accumulations  thereof,  conveyed,  as- 
signed and  transferred  to  them,  for  the  benefit  of 
Chrisfs  Hospital. 


The  bill  prayed  that  it  might  be  declared  that,  under 
existing  circumstances  and  having  regard  to  the  inten- 
tions of  the  testator  in  his  will  expressed,  the  estates, 
funds  and  property  which  had  been  purchased  with  or 
had  arisen  from  the  l^acy  of  7500/.  and  the  income 
and  accumulations  thereof,  ought  to  be  applied  to  the 
benefit  of  Chrisfs  Hospital ;  and  that  the  Plaintiflb,  as 
governors  of  CArisfs  Hospital,  were  entitled  to  the  said 
hnds,  funds  and  property,  for  the  benefit  of  the  Hospital ; 
and  that  the  trustees  and  the  corporation  of  Reading 
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might  be  decreed  to  convey,  aaeign  and  tnnsfer,  to 
them,  as  governors  and  for  the  benefit  of  the  Hospital, 
all  the  estates,  funds  and  property  which  had  been  pur- 
chased with  or  arisen  from  the  7600/.  or  the  income  or 
accumulatioDs  thereof. 
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The  trustees,  in  their  answer,  stated  that,  when  the 
testator  made  his  will,  Reading  was  a  manufiwturing 
town ;  but  that  it  had  long  ceased  to  be  so ;  and  that, 
in  consequence  thereof,  the  corporation  did,  from  time 
to  time,  make  such  alterations  in  the  mode  of  dealing 
with  and  administering  the  funds  of  the  charity,  and, 
particularly,  with  respect  to  the  trades  and  manufactures 
carried  on  in  the  house,  as  to  them  seemed  most  con- 
venient for  the  employment  and  setting  to  work  of  the 
poor  inhabitants  of  the  town  and  for  the  preservation 
and  increase  of  the  conmion  stock ;  and  that,  at  the  time 
of  filing  their  answer,  the  manufacture  of  silk  and  rib- 
bons was  carried  on,  with  great  activity,  in  Reading 
and,  particularly,  in  the  house.  And  they  submitted 
that  no  default  or  neglect  of,  or  act  or  acts  done  or 
omitted  by  the  corporation  or  the  trustees,  in  or  about 
the  administration  of  the  trusts  of  the  will,  could  or 
ought  to  afiect  or  prejudice  the  rights  or  interests  of 
the  poor  inhabitants  of  Reading^  who  were  the  primary 
objects  of  the  testator  s  bounty :  and  they  insisted  that 
the  bill  was  improperly  framed,  inasmuch  as  the  Plain- 
tifi  chimed  to  be  absolutely  entitled  to  the  estates  and 
property  of  the  charity,  by  reason  or  on  account  of  some 
default  or  neglect  of,  or  act  or  acts  of  forfeiture  com- 
mitted by  the  corporation  of  Reading  and  the  trustees, 
but  had  not  stated  any  particular  or  definite  period  of 
time  at  or  within  which,  or  the  name  or  names  of  any 
particular  person  or  persons  by  whom  such  default  or 
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act  or  acts  of  forfeiture  were  made  or  committed :  and 
they  relied  upon  the  great  length  of  time  which  had 
elapsed  since  the  foundation  of  the  charity  and  during 
which  the  same  had  been  administered  in  the  manner 
mentioned  in  their  answer,  and  on  the  Statutes  of  Limi- 
tation, as  a  defence  to  the  suit ;  and  they  claimed  the 
same  benefit,  from  their  answer,  as  if  they  had  pleaded 
the  several  matters  aforesaid,  to  the  bilL* 


The  Cause  now  came  on  to  be  heard. 

Mr.  Stuart,  Mr.  James  Parker  and  Mr.  Freeling^  for 
the  Phuntii&. 


There  are  two  distinct  classes  of  property  in  this  case : 
one  held  under  the  will  and  not  affected  by  the  decree  of 

*  It  appeared,  from  the  answer,  that,  in  1689,  an  informa- 
tion was  filed  in  the  Court  of  Chancery,  at  the  relation  of  the 
President  and  Treasurer  of  ChrisVs  Hospital,  against  the  cor- 
poration of  Reading,  to  recover  the  charity  property,  on  the 
ground  of  some  mismanagement  of  the  property  by  the  corpo- 
ration. In  obedience  to  an  order  in  that  cause,  the  corporation 
produced  some  books,  which  were  inspected,  by  certain  persons, 
on  behalf  of  the  relators.  The  cause  came  on  to  be  heard  on 
the  26th  of  January  1 690,  when  it  was  ordered  to  stand  in  the 
paper,  to  be  heard  on  some  day  of  causes  after  term ;  but  it 
was  not  further  proceeded  with.  The  answer  in  the  above 
case,  insisted  that,  at  the  time  of  the  institution  and  abandon- 
ment of  the  suit  of  1689,  the  corporation  of  London  had  notice 
of  the  trusts  of  the  will  and  of  the  course  of  management 
which  the  corporation  of  Reading  had  pursued  with  r^ard  to 
the  charity  property,  and,  as  they  had  not  thought  proper  to 
prosecute  that  suit,  that  they  must  be  taken  to  have  acquiesced 
in  that  course  of  management.  However,  no  proceedings  in 
the  suit  were  produced,  from  which  it  appeared  that  the  cor- 
poration of  London  were  parties  to  it. 
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the  Court  of  Exchequer ;  and  the  other  held  subject  to 
the  trusts  which  were  settled  and  established  by  that 
decree.  The  property  of  the  first  class  is  that  which 
was  purchased  in  pursuance  of  the  direction,  in  the  will, 
to  buy  lands  of  the  value  of  50/.  a  year ;  the  rents  of 
which  were  to  be  paid  to  the  testator^s  sister,  for  life, 
and,  after  her  decease,  to  the  overseers  of  the  poor  of 
Beading  for  the  i^me  being,  to  be  by  them  distributed 
amongst  the  poor  of  that  town.  The  decree  leaves  that 
property  just  as  it  stood  under  the  will.  The  property 
of  the  second  class  is  that  which  is  held  subject  to  the 
trusts  and  directions  of  the  decree.  It  consists  of  a 
house  and  garden  in  Beading  and  estates  in  the  neigb- 
bonriiood,  and  also  of  6388/.  and  1611/.  ^3  per  Cents. 
The  arguments  which  we  shall  address  to  the  Court,  will 
be  confined  to  that  property;  and  we  submit,  with 
respect  to  it,  that  every  event  pointed  out  by  the  decree, 
on  which  the  title  of  Christ* s  Hospital  was  to  accrue, 
has  happened.  We  submit  too  that  the  Hospital  would 
have  had  a  right  to  that  pi^perty  under  the  will :  but, 
as  the  decree  was  nmde  in  a  suit  to  which  the  corpo- 
ration of  London^  who  are  the  governors  of  the  Hospital, 
were  parties,  they  are  bound  by  it  and  must  make  out 
their  title  under  it. 
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The  decree  directed  the  coiporation  of  Beading  to  lay 
out  the  residue  of  the  legacy  of  7500/.  which  remained 
in  their  hands,  in  the  purchase  of  lands,  and  to  apply  the 
rents,  after  the  first  year,  in  making  loans,  of  a  certain 
amount,  to  men  of  the  town,  and  especially  to  poor 
young  b^inners  and  clothiers ;  and,  if  there  should  be 
any  surplus,  to  apply  it  in  apprenticing  poor  children 
and  portioning  poor  maids  inhabitants  of  the  town.  It 
appears,  however,  from  the  books  and  accounts  of  the 
corporation,  that  no  loan  whatever  has  been  made  since 
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ihe  jmtt  1797»  and  that,  although  some  loans  were  made 
prior  to  that  year,  they  were  made  very  qMiringly. 

The  learned  counsel  then  stated  other  instances  in 
which  the  corporation  of  Reading  had  either  neglected 
to  perform  the  directions  of  the  decree,  or  had  misem- 
ployed the  rents  of  the  charity  estates  contrary  to  the 
true  intent  and  meaning  of  the  decree;  and,  particularly, 
that,  from  Michaelmas  1821  down  to  February  1837 
(when  the  corporation  ceased  to  be  trustees  of  the 
charity)  they  had  not  applied  a  single  shilling  of  the 
rents  to  any  of  the  purposes  of  the  decree ;  but  had 
invested  them  in  government  stock;  which  invest- 
ment was,  of  itself,  a  departure  from  the  decree;  for 
it  directed  the  surplus  of  the  rents,  aflber  making  the 
loans,  to  be  continued,  as  a  bank  or  sUx^  in  the  town 
of  Reading ;  and  that  the  trustees  appointed  in  the 
place  of  the  corporation,  had  followed  the  same  course : 
so  that,  in  decreeing  the  property  to  Christ's  Hospital 
(which  was  as  much  an  object  of  the  testator's  bounty, 
as  the  poor  of  Reading  were)  the  Court  would  not 
deprive  a  single  individual,  who  was  a  ceshd  que  trust 
under  the  decree,  of  the  enjoyment  of  the  property. 
They  added  that  there  was  no  trace  of  any  land  haring 
been  purchased  with  the  money  produced  by  the  sale  of 
the  implements  in  the  house  which  the  decree  directed 
to  be  sold ;  and  that  the  corporation,  instead  of  employ- 
ing the  house  as  a  place  for  the  poor  and  fatherless 
children  of  Reading  to  work  in,  had  let  it  out,  in  work- 
shops, to  dlk-weavers  from  Spitalfidds^  (who  were  em- 
ployed by  manufacturers  in  London) :  and  that  the  trus- 
tees had  followed  the  example  of  their  predecessors  in 
that  respect  also ;  therefore,  not  only  for  one  year  but  for 
a  series  of  years,  there  had  been  both  a  neglect  to  per- 
form the  directions  of  the  decree,  and  a  miaemployment 
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of  the  charity  property  contrary  to  the  true  intent  and 
meaning  of  the  decree ;  and,  consequently,  the  direction 
in  the  decree  in  favour  of  Christ's  Hospital,  had  come 
into  operation.  But,  if  the  Court  should  be  of  opinion  that 
the  decree  was  invalid,  then  Chrisfs  Hospital  claimed 
the  property  under  the  limitation  over  in  the  will ;  for 
the  course  of  dealing  with  the  property  which  the  cor- 
poration of  Beading  and  the  trustees  had  pursued,  was 
as  much  a  breach  and  non-performance  of  the  trusts  of 
the  will,  as  it  was  a  non-compliance  with  the  directions 
of  the  decree.  They  concluded  by  observing  that,  there 
being  an  express  trust  dechured  in  favour  of  CkrisCs 
Hoq>ital,  which  was  to  take  effect  on  failure  of  the  prior 
trusts,  there  could  be  no  cypres  application  of  the  pro- 
perty, even  if  those  trusts  had  become  inci^ble  of 
being  performed;  and  that,  the  property  being  still 
vested  in  the  trustees,  the  case  was  not  within  the 
Statute  of  Limitations;  for  that  statute  did  not  bar 
a  trust,  unless  the  property  had  been  conveyed  to  a 
purchaser  for  valuable  consideration  (a). 


1848. 


Chkist's 
Hospital 

o. 
Orainobr. 


Mr.  FreeUng  cited  The  Attorney- General  v.  Pyle(Jb\ 
The  Attorney-General  v.  The  Brewers^  Company  (c), 
Ward^f.  Arch(d)y  Wych^f.  The  East  India  Company  (e), 
Peniland  v.  Stokes (f).  The  Attorney-General  ▼.  The 
Coopers'  Company  (g\  The  Attorney- General  ▼•  The 
Cordwainers'*  Company  {h),  Jack  v.  Burnett  (i)j  and  The 


(41)  See  3  &  4  Will.  IV., 
c.  27,  sect.  25. 
{b)  lAtk.  435. 

(c)  IMeriv.  495. 

(d)  Ante,  Vol.  XII.,  page 
472. 


(e)  3  P.  W.  309. 
(/)  2  Ball  &  Beatt.  68. 
Iff)  3  Beav.  29. 
(A)  3  Myl.  &  Keen,  534, 
see  543. 

(0  12C1.  &Fin.  812. 
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Commissioners  of  Charitable  Donations  and  Bequests  v. 
Wtf  brants  (h). 

Mr.  Bethellj  Mr.  JBocon  and  Mr.  Selwynj  for  the 
trustees  appointed  in  the  place  of  the  eorporation  of 
Reading. 

The  gift  over,  in  the  will,  to  Christ's  Ho^ital,  is  void : 
for,  where  there  is  a  gift  to  a  trustee  in  fee  in  trust  for  a 
eesttd  que  trust  in  fee,  a  court  of  equity  regards  the  cestui 
que  trust  as  the  real  owner  of  the  trust  property ;  and, 
therefore,  any  attempt  to  defeat  his  interest  on  the  trus- 
tee Ssuling  to  do  his  duty,  is  utterly  repugnant  and  void. 
Co.  LHt.  206  b.  The  gift  over  is  also  too  remote ;  for 
it  is  not  a  c<mdition,  but  a  conditional  limitation,  and, 
therefore,  it  ought  to  have  been  made  to  take  effect 
within  the  time  allowed  by  law  for  the  creation  of 
substituted  estates.  Another  objection  to  that  gift,  is 
that  it  tends  to  deprive  the  Court  of  the  jurisdiction, 
which  is  now  well  estabUshed  but  was  not  so  when  the 
will  was  made,  to  direct  a  cypres  application  of  the 
charity  property. 

The  direction,  in  the  decree,  for  a  conveyance  to 
Christ's  Hospital,  is  liable  to  the  same  objections  as  the 
direction  in  the  will.  In  addition  to  which  it  is  most 
flagrantly  at  variance  with  the  principle  of  the  decree 
itself;  and  is  wholly  unauthorized  by  the  will ;  for,  the 
gift  over  was  to  take  effect  in  the  event  of  the  charity 
property  not  being  administered  in  the  maimer  pre- 
scribed by  the  will ;  but  the  direction  for  a  conveyance 
to  Chrisfs  Hospital  is  annexed  to  a  mode  of  adminift- 


(k)  2  Jones  &  Latonche,  182. 
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tration  which  wholly  superseded  and  sabverted  that 
prescribed  by  the  will.  For  these  reasons  we  now 
call  upon  the  Court  to  treat  the  decree  as  utterly 
mvalid  so  far  as  the  direction  for  a  conveyance  to 
Ckrisfs  Hospital  is  concerned,  and  to  direct  the  funds 
of  the  charity  to  be  applied  for  the  benefit  of  the  poor 
of  Reading  (who,  if  not  the  sole,  were  the  primary 
objects  of  the  testator^s  bounty)  according  to  the  altered 
state  of  the  town.  The  A  ttamey-  General  v.  Bowyer  (/), 
MoggTTtdge  v.  Thackwell  (m),  Mills  v.  Farmer  (n), 
HamUion  v.  Houghton  (p)^  In  re  Upton  Warren  {p\ 
The  Attomey-Oeneral  v.  The  Cordwainers^  Company  {q)y 
The  Attorney-General  v.  The  Merchant  Venturer^ 
Society  (r). 


1848. 

Christ's 
Hospital 

o. 
Orainger. 


Next,  we  contend  that  the  Court  cannot  give  effect  to 
the  daim  made  by  the  PlaintiflEs,  without  infringing,  not 
only  the  rule  of  law  agunst  perpetuities,  but  the  Statute 
of  Limitations  also  («).  This  is  not  a  case  in  which  a 
ce$ttd  que  trust  claims  against  his  trustee ;  but  a  case  in 
which  one  charity  claims  adversely  to  another.  If  the 
daim  on  behalf  of  Christ's  Hospital  prevails,  the  ante- 
cedent trusts  come  to  an  end ;  because  it  is  only  upon 
the  annihilation  of  those  trusts,  that  the  Hospital  is  to 
take.  Neither  the  will  nor  the  decree  provides  that,  on 
the  corporation  of  Reading  failing,  for  one  year,  to  per- 
form the  trusts  for  the  poor  of  Reading^  they  shall  hold 
the  property  in  trust  for  Christ s  Hospital :  but  both  those 
instruments  direct  that,  if  th^  corporation  shall  neglect, 
for  one  year,  to  perform  those  trusts,  they  shall  transfer 


(0  3  Ves.  714. 
(«)  7  Ves.  36. 
(«)  19  Ves.  483. 
(o)  2  BHgh,  169  ;  see  193. 
{p)  1  Myl.  &  Keen,  410. 
Vol.  XVI. 


(g)  3  Myl.  &  Keen,  534. 
(r)  5  Beav.  338. 
(*)  See  3   &  4  WiU.  IV. 
27,  sect.  40. 
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and  oanvey  the  property  to  the  corporation  of  London^ 
to  the  use  of  CArufs  Hospital :  therefore  the  antecedent 
tmgts  were  to  oome  to  an  end,  and  the  trust^property 
was  to  pass  fipom  one  set  of  trustees  to  anoth^,  aood  to 
be  heldy  by  the  ktter,  upon  totally  different  trusts,  and 
for  a  totally  different  object.  So  tiiat  the  gift  to  the 
corporation  of  London  is  a  new  gift,  irfiich  is  to  take 
effect,  by  way  of  executory  devise,  in  defeaasance  of  the 
fee  simple  vested  in  the  corporation  of  Reading.  And, 
therefore,  it  must  take  effect  within  the  time  prescribed 
by  the  rule  of  law -against  perpetuities.  But  the  corpo- 
ration of  London  do  not  claim  the  benefit  of  that  exe- 
cutory devise  until  more  than  two  hundred  years  ^stfter  the 
death  of  the  testator  and  more  than  forty  years  after 
their  title  (according  to  their  own  showing)  accrued : 
and  we  submit  that  it  is  impossible  to  take  away  property 
irom  one  owner  and  to  transfer  it  to  jmotfaer,  after  so 
great  a  lapse  of  time.  If  the  corporation  of  Reading 
were  still  to  be  the  trustees  and  administrators  of  the 
property,  and  Ckriefs  Hospital  were,  in  a  given  event,  to 
become  their  cestui  que  trust,  neither  the  rule  of  law  nor 
the  Statute  of  Limitations  would  apply.  But  it  is^not  so. 
On  the  happening  of  the  event  the  trusts  for  the  poor  of 
Reading  are  to  cease,  and  the  property  is  to  be  trans- 
ferred from  the  corporation  of  Reading  to  the  oorpo- 
lation  of  London^  in  trust  for  CArisfs  Hospital.  So 
that  there  is  a  competition  between  two  alleged  legal 
owners :  the  corporation  of  London^  on  the  one  hand,  and 
the  corporation  of  Reading,  on  the  other:  and,  that  being 
tiie  case,  the  rule  of  law  and  the  Statute  do  apply :  for 
whoever  claims  by  a  legal  title,  must  claim  in  conformity 
to  the  rules  and  statutes  which  regulate  legal  titles. 
Beclffordy.  Wade{t). 


(0  17Ve».  97. 
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If  however  the  claim  made  by  the  bill,  might  have 
been  supported  against  the  corporation  of  Reading^  it 
cannot  be  supported  against  the  new  trustees,  for  whom 
we  appear. — They  have  a  statutory  right  to  the  office 
of  trustee :  their  title  is  a  parliamentary  title :  they 
do  not  claim  under  the  corporation  of  Reading^  but 
under  an  appointment  made,  by  the  Lord  Chancellor^ 
in  pursuance  of  the  power  vested  in  him  by  the  Muni* 
cipal  Corporations  Reform  Act :  consequently  they  can- 
not be  affected  by  any  act  or  default  of  the  corpora* 
tion.  The  corporation  were  their  predecessors  in  office, 
but  nothing  more.  They  were  not  invested  with  their 
office  by  the  corporation,  but  by  a  paramount  and  in- 
dependent authority.  That  body,  so  far  as  its  trustee- 
ship is  conoemedy  is  annihilated ;  and,  according  to  the 
maxim:  ^* Actio  personalis  moritur  cum  persona^''''  every 
action  or  suit  which  their  misconduct  might  have  given 
rise  to»  has  perished  with  them.  Bignold  v.  Spring- 
field  (u). 


1S48. 


Christ's 
Hospital 

Okainosh. 


Mr.  Bacon  said  that  the  gift  over  in  the  will,  was  in- 
troduced in  terroremy  or  as  a  penalty  on  the  trustees  in 
case  they  neglected  their  duty ;  and  that  many  cases 
had  been  brought  before  the  Court  in  which  similar  gifts 
occurred,  but  there  was  no  instance  in  which  effect  had 
been  given  to  them :  that  the  Court  of  Exchequer  might 
have  been  justified  in  altering  the  application  of  the 
charity-funds;  but  it  had  no  power  to  direct  that  the 
property  should  go  away  from  the  poor  of  Reading^ 
if  the  corporation  neglected  to  perform  the  directions 
of  the  decree.     He  cited  The  Pewterers*  Company  v. 


(m)  7  CI.  &  Fin.  71  ;  see     Norton, 
page   117;   see  also  Doe  v.     913. 


11  Mees.  &  Wels. 
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Christ's  Hospital  {x)  in  order  to  show  that  the  gift  over 
was  obnoxious  to  the  rule  of  law  against  perpetuities. 


The  Vicb-Chancellob  : 
That  case  differs  very  materially  from  the  present. 


In 


this  case  there  is  a  gift  in  trust  for  one  charity,  and,  on 
the  happening  of  a  certain  contingency,  a  gift  in  trust 
for  another  charity.  There  is  no  more  perpetuity 
created  by  giving  property  to  two  charities,  in  that 
form,  than  by  giving  it  to  one.  The  evil  meant  to  be 
guarded  against  by  the  rule  of  law  against  perpetuities, 
is  the  making  of  property  inalienable. 

Mr.  Bacon,  then  contended  that  the  claim  of  the 
PlaintiflEs,  was  barred  by  the  40th  sect,  of  the  Statute 
of  Limitations  (3  &  4  Will.  IV.  c.  27).  Upon  which 
his  Honour  observed  that  he  had  read  that  section,  and 
that  his  opinion  was  that  the  claim  could  not  be  brought 
within  it,  without  straining  the  words. 

Mr.  Se&(7yn  referred  to  The  Attorney- General  y.  The 
Mayor  of  Newbury  (y),  a  case  which,  like  the  present, 
arose  on  the  will  of  John  Kendricke. 

Mr.  RoU  and  Mr.  Follett  appeared  for  the  corpora- 
tion of  Reading  ;  and 

Mr.  Twiss  and  Mr.  Blunt  for  the  Attomey-Oeneral. 

Mr.  Stuart  replied. 


(x)  1  Vem.  161. 

(y)  3  Myl.  &  Keen,  647;  see  652. 
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The  Vicb-Chancbllob  : 

I  will  read  over  the  pleadings  and  evidence  in  this 
case,  before  I  finally  dispose  of  it :  but  I  will  now  make 
one  observation,  and  that  is  that  the  decree  of  the  Court 
of  Exchequer,  might,  for  aught  I  know,  have  been 
wrong;  but  the  question  is  whether,  as  it  was  made  by 
a  Court  of  competent  jurisdiction,  and  was  not  appealed 
from,  it  does  not  bmd  the  case.  If  that  be  so,  the  only 
question  is  whether  the  facts  of  the  case  do  not  bring  it 
within  the  letter  of  the  decree. 


1848. 
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The  Vicb-Changbllor  : 

I  have  read  through  the  pi^rs  in  this  case :  and  I 
conceive  that  I  am  bound  by  the  decree  made  by  the 
Court  of  Exchequer  in  the  year  1639. 


1848. 
Ilth  January. 


It  is  perfectly  pl^  that  those  things  have  not  been 
done  which  were  prescribed  by  the  decree.  The  neces- 
sary consequence  is  that  the  7500Z.  (by  which  I  under- 
stand the  decree  to  mean  every  thing  that  had  been 
bought,  or  thereafter  might  be  bought  with  any  portion 
of  that  sum,  as  well  as  any  residue  of  it  uninvested,)  has 
gone  over  to  the  corporation  of  London  as  the  Oovemors 
of  Ckrisfs  Hospital. 


It  is  perfectly  manifest,  from  the  contents  of  the 
different  books  that  have  been  produced  by  the  De- 
fendants, that  there  has  not  been  that  application  of 
the  revenue  arising  from  the  7500i.,  which  was  pre- 
scribed by  the  decree.  The  very  fact  that  there  exists 
that  sum  of  63882.  Consols,  is  a  proof  of  the  Plain- 
tiff's case;   because  that  has  wholly  arisen  from  the 
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investment,  in  the  purchase  of  Consols,  of  that  money 
which,  according  to  the  decree,  ought  to  have  been 
applied  in  a  very  different  manner :  and  therefore  it  is  a 
matter  of  course  to  direct  that  the  estates  and  property 
shall  be  conveyed  to  the  Plaintifib,  as  governors  of 
Christ's  Hospital ;  and  they  must  pay  the  costs  of  the 
corporation  of  Reading^  who  are  merely  trustees  in  the 
sense  of  having  the  legal  estate  remaining  in  them. 


I  wish  to  make  one  observation  with  respect  to  tha 
71st  sect,  of  the  Municipal  Corporations  Act.  It  is 
plain,  on  the  face  of  that  section,  that  what  the  legisla- 
ture meant,  was  that  the  estates  which  were  vested  in 
corporations  as  trustees,  should  become  vested  in  those 
persons  who  were  thereafter  to  be  appointed  trustees  by 
the  Lord  Chancellor;  and  the  simplest  words  might 
have  been  used  for  the  purpose  of  declaring  that  the 
persons  so  to  be  appointed  should  be  a  corporation,  and 
should  take  the  trust  property  as  such  :  just  in  the  same 
way  as,  by  some  of  the  Acts  of  Parliament,  church- 
wardens are  made  corporations,  and  take  property  in 
their  corporate  character.  But  it  is  very  remarkable 
that  the  71  st  sect,  is  so  worded  that  the  law  is  bound  to 
declare,  and  has  declared  that  that  estate  which  the 
section  says  shall  cease,  does  not  cease  but  continues,  (z) 

Declare  that,  it  appearing  that  the  directions  of  the 
decree  of  the  Court  of  Exchequer  in  the  pleadings  men- 
tioned have  been  neglected  and  not  performed  according 
to  the  decree ;  and  that  the  stock  in  the  decree  men- 
tioned has  been  misemployed  contrary  to  the  true  intent 
and  meaning  of  the  decree,  and  that  such  neglect  and 


(e)    See  Doe  v.  Norton,  and  Bignold  v.  Springfeld,  uhi 
svpra. 
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aployment  have  contioued  for  the  space  of  one  whole 
jeer  txigeUier  and  upwards,  ike  Plaintiflb,  aa  govemora 
of  Ckr%$€M  Hoapital,  hay^e  becooie  and  are  entitled  to 
the  whole  of  the  common  stock  in  the  decree  m^otioned 
and  the  lands  pmrehaeed  pursuant  thereto^  and  the  house 
sod  garden  therein  mentioned;    and  that  the   same 
reflectively  ought  to  be  paid  and  conveyed  to  the  Plaift* 
tifls,  to  the  use  of  Christ's  HospitaL     Refer  it,  to  the 
Taxing-Mawtier  in  rotation,  to  tax  the  costs  of  the 
Defendants,  the  corporation  of  Reading  and  of  John 
Jackson  Blandy  their  town  clerk,  as  between  solicitor 
and  client ;  and  diseei  suck  coats  to  be  paid,  by  the 
Plaintifib;    order  the  Defendants,  the  corporation  of 
Reading^  upon  payment  of  their  costs,  to  convey  and 
assure  the  house  and  garden  and  the  hereditaments  pur- 
chased in  pursuance  of  the  decree,  to  the  PlaintiflEs,  as 
governors  of  Christ'' $  Ho^ital;  to  the  use  of  the  hospi- 
tal»  to  be  by  them  employed  and  bestowed  in  the  relief 
and  education  of  the  poor  children  ef  the  hospitsl ; 
such  conveyance  to  be  settled  by  the  Master ;  and  all 
proper  parties  are  to  join  in  such  conveyance  aa  the 
Master  shall  direct :  and  it  appearing  that  the  sums  of 
6388/.  and  1611/.  ^3  per  Cent.  Consolidated  Bank 
Annuities  in  the  pleadings  mentioned  to  be  standing  in 
the  names  of  the  Defendants,  the  trustees  ^ypointed.  in 
the  place  of  the  corporation  of  Reading^  have  been  pui^ 
ehased  with  or  have  arisen  from  the  rents,  income  and 
annual  produce  of  the  charity  estates  and  property  before 
directed  to  be  conveyed  and  the  accumulations  thereof, 
order  the  said  Defendants,  the  trustees,  to  transfer,  into 
the  name  and  with  the  privity  of  the  Accountant-  General 
in  trust  in  this  cause,  the  6388/.  and  1611/.  ^3  per 
Cent.  Annuities  subject  to  the  further  order  of  this 
Court.    Refer  it  to  the  Taxing-Master  to  tax  the  costs 
of  the  Attorney- General  and  the  trustees,  as  between 
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solicitor  and  client.  Order  so  much  of  the  said  Bank 
Annuities  as  will  be  sufficient  to  raise  the  amount  of  such 
costs,  to  be  sold,  and  the  money  to  arise  by  such  sale  to 
be  applied  in  payment  of  such  costs.  Order  the  residue 
of  the  7999/.  Bank  Annuities  to  be  transferred  to  the 
Plaintiffs  as  governors  of  CArisfs  Hospital,  or  as  they 
shall  direct.* 


*  An  appeal  is  pending  before  the  Lord  Chancdlor. 


1848: 
14th  Jan. 

Power 

to  appoint 

tnutees. 

Coiutruetion. 

A  power  to 
appoint  a  new 
tnistee^  on  an 
existing  one 
becoming  in- 
capable to  aety 
does  not  apply 
to  the  case  or  a 
trostee  gqimf^to 
reside 


WITHINGTON  v.  WITHINGTON.  / 

In  this  case  the  Vice- Chancellor  held  that  a  power, 
in  a  willy  to  appoint  new  trustees  in  case  the  trustees 
thereby  appointed  should  become  incaptd^le  of  acting 
in  the  trusts,  did  not  authorize  the  donee  of  the  power 
to  appoint  a  new  trustee  in  the  place  of  one  who  had 
gone  to  reside  in  China. 

Mr.  Bethellf  Mr.  Milne  and  Mr.  C  Hall  were  the 
counsel  in  the  cause. 
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MITFOUD  V.  REYNOLDS.  (/  1848: 

16th,  17th, 

The  will  of  Robert  Mitford,  Esq.,  the  testator  in  the       24th  Feb. 

Cause,  was  dated  the  2l8t  of  July  1836,  and  commenced      *       '•        ' 

thus : —  W^iU. 

CcnMtruetUm. 


"  The  will  late  made  by  me,  was  destroyed  in  con-  Testator  in  the 
sequence  of  circumstances  that  occurred  in  my  family,  e^hth  danse  of 
which  have  totally  changed  the  nature  of  the  relations  ,  J*      *  to^  to 
as  they  had  previously  subsisted ;  and,  by  a  necessary  purchase  a  piece 
result,  my  disposition  towards  the  parties,  in  respect  of  P^^'"*^*^?^^^ 
their  succession  to  the  property,  real  and  personal,  of  ^^^  ^.^  ^^^^  *^ 
which  I  may  be  found  to  be  possessed  at  the  period  of  monument  upon 
my  decease,  after  the  payment  and  discharge  shall  have       ^'  the  inter- 
been  made  of  all  my  just  debts  and  necessary  expenses,  hody  and  the 
funeral  charges,  &c.  &c.     I,  therefore,  will  and  devise  ^dies  of  lus 
that  this  memorandum,  conveying  the  full  expression  ^r^imd  to  pay 
of  my  wishes  in  my  own  handwriting,  being,  at  this  the  expenoe  out 
moment,  through  the  mercy  of  God,  as  I   ever  have  ^fhis  ^?*^rtv 
been,  in  the  full  possession  of  my  mental  faculties  and  after  discharg-  * 

reason,  shall  be  holden  and  be  regarded,  to  every  intent  *°8  his  debts 

and  le&ACies. 
and  purpose,  as  my  last,  my  true  and  only  will  and  gy  the  ninth 

testament,  and,  as  such,  that  the  executors  and  the  clause,  he  gave 

administrators  hereunto  appointed,  do  act  and  conform,  ^ ^^^t%^ 

not  only  to  the  very  letter  of  the  instructions  herein  a  charity.    The 

contained,  but  do  adhere  to  and  execute  them  in  the*<^^erof  the 

piece  of  land  re- 
fused to  sell  it. 
Held  that  the  subject-matter  of  the  ninth  clause,  was  not  so  impli- 
cated with  the  subject-matter  of  the  eighth,  as  that,  the  eighth 
having  failed,  the  ninth  must  fail  also ;  and  that  the  eighth  having 
failed,  the  whole  surplus  of  the  testator's  property  passed  by  the 
ninth  clause. 
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same  manner,  and  give  them  the  same  full  force  and 
effect  as  were  this  my  will  drawn  up,  prepared  and  exe- 
cuted in  a  legal  and  formal  way.  Premising,  to  render 
the  expression  of  my  wishes  more  clear  and  the  injunc- 
tions more  fully  absolute,  that,  should  any  person  or 
persons  herein  named  (I  allude  especially  to  my  wife, 
Elizabeth  Anne  Mitford,  my  brother,  the  Rev.  John 
Mitfordf  and  his  son,  Robert  Henry  Mitford,)  to  whom 
any  bequest  may  or  may  not  be  made,  save  and  except 
in  the  just  and  fair  prosecution  for  the  recovery,  attain- 
ment and  eventual  receipt  of  the  amount  of  any  bequest 
herein  made  that  may  be  withheld,  on  any  plea,  but 
which  cannot  be  my  intention,  in  regard  to  the  amount 
of  bequests  made  to  other  individuals,  improperly  question, 
dispute,  offer  objection  or  opposition  to  any  of  the  pro- 
visions of  this  my  will,  or  prefer  any  claim  to  the  whole, 
part  or  portion  of  my  property,  such  person  or  persona, 
prima  faeie^  shaU  be  holden,  in  such  case,  (that  is,  pro- 
vided such  claim  question  or  dispute  be  extended  into  an 
overt  act  of  hostility  by  the  institution  of  a  suit  at  law 
or  other  wilful  and  offensive  measure),  to  have  forfeited 
all  right,  title  and  claim  to  all  and  every  part  or  portion 
of  such  property  that  may  or  may  not  have  been  so 
bequeathed  to  them  or  may  be  so  claimed ;  and  such 
amount  of  property  shall,  in  consequence,  be  assigned 
and  appropriated  to  the  purposes  hereafter  declared 
and  set  forth.  The  principle  that  governs  such  my 
directions  and  such  exclusion  and  forfeiture,  being,  in 
the  first  respect,  that  the  property  has  been  acquired 
by  me,  in  a  long  and  arduous  course  of  service  in  India  ; 
and,  therefore,  is,  exclusively,  mine  own;  and,  in  the 
next  respect,  that  I  have  regulated  the  disposition  and 
appropriation  of  it  in  the  following  manner,  in  a  spirit 
accordant  with  my  own  views  and  feetings  towards  the 
parties  above-named ;  against  which ^  it  is  my  will  and 


CASES  IN  CHANCERY. 

daire  that,  even  the  law  it$elf,  shall  not  interfere  nor 
preoaUJ^ 

The  will,  after  givii^  several  legacies,  proceeded  thus : 

**"  Eighthly,  in  the  event  of  my  demise  at  an  early 
period,  I  direct  and  enjoin  the  executors  and  adminis- 
trators hereunto,  to  purchase  and  prepare,  for  the  ulti^ 
mate  deposit  of  my  body,  and  also  for  the  removal  and 
deposit  of  the  remains  of  my  parents  and  my  sister  now 
lying  interred  in  a  vault  in  the  churchyard  of  Chipping 
Ongar  in  Essex^  the  mount  that  is  contiguous,  sur- 
rounded by  a  moat,  which,  I  understand  to  be  the  pro- 
perty, at  present,  of  Mr.  Evans ;  on  the  summit  of  which 
they  will  be  pleased  to  cause  the  erection  (construction) 
of  a  suitable  and  handsome,  as  well  as  durable  monu- 
ment, planting  the  summit  and  sides  of  the  mount  with 
cedar  and  cypress  trees,  in  a  manner  that  may  render  it 
ornamental  to  the  town ;  the  expenses  whereof  for  the 
purchase,  the  construction  of  the  monument,  &c.  &c., 
are  to  be  met  and  provided  from  the  surplus  property 
that  will  and  may  be  found  eftier  the  payment  and  die- 
charge  shall  have  been  made  of  the  above  legacies  and 
bequestSy  ^c.  And,  though  aware  that  the  monumentr 
mount  may  not  be  consecrated,  I  yet  direct  and  ex-* 
pressly  will  and  command  thai  this  injunction  for  the 
place  of  final  interment,  be  absohitely  attended  to  and 
carried  into  instant  effect  and  completion. 

"  Ninthly,  I  will,  devise,  give,  and  bequeath  the  re- 
mainder of  my  property  9  of  whatsoever  kind  and  descrip- 
tion and  that  may  arise  from  the  sale  of  my  efibcts,  after 
deducting  the  annual  amount  that  will  be  requisite  to 
defray  the  keep  of  my  horses  (which  I  will  and  direct  be 
preserved  as  pensioners,  and  are  never,  under  any  plea 
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or  pretence,  to  be  used,  rode  or  driven,  or  applied  to 
labour)  to  the  government  of  Bengal^  for  the  express 
purpose  of  that  government  applying  the  amount  to 
charitable,  beneficial  and  public  works  at  and  in  the 
city  of  Dacca  in  Bengal;  the  intent  of  such  bequest 
and  direction  being  that  the  amount  shall  be  applied 
exclusively  to  the  benefit  of  the  native  inhabitants,  in 
the  manner  they  and  the  government  may  regard  to  be 
most  conducive  to  that  end.*^ 


The  testator  died  in  April,  1836. 

The  bill  was  filed,  by  the  testator^s  widow,  against  his 
executors  and  next  of  kin,  and  the  East  India  Company 
and  the  Attorney- Oeneral,  It  prayed,  amongst  otiier 
things,  for  a  declaration  that  the  bequest  contained  in 
the  ninth  clause  of  the  will,  was  void ;  and  that  the 
directions  contained  in  the  eighth  clause,  respecting  the 
mount,  were  illegal. 

The  cause  was  heard,  by  the  Vtce-CAancellar^  on  the 
8th  of  June  1838 ;  when  his  Honour  declared  that  the 
bequest  in  the  ninth  clause  was  a  good  and  valid  bequest 
for  the  charitable  purposes  therein  mentioned,  and  di- 
rected enquiries  to  be  made  as  to  the  testator's  next  of 
kin,  and  the  usual  accounts  to  be  taken  of  his  personal 
estate  &c.,  if  the  Master  should  find  that  ail  his  next  of 
kin  and  the  personal  representatives  of  such  of  them  as 
might  be  dead,  were  parties  to  the  suit. 


The  Plaintiff  appealed  against  the  declaration  in  the 
decree.  The  appeal  came  on  to  be  heard  before  Lord 
Cottenham^  C. ;  but  his  Lordship  refused  to  decide  the 
question  raised  by  it,  until  the  enquiries  directed  by  the 
decree  should  have  been  made,  and  the  existence  of  a 
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rendne  ascertaiiied  by  taking  the  accounts.  His  Lord- 
ship, however,  directed  the  Master  to  enquire  what  the 
testator  meant  by :  ^*  the  government  of  Bengal.'*^  In 
obedience  to  that  order,  the  Master  made  a  separate 
report :  and,  in  consequence  of  what  he  found  thereby, 
Lord  Auckland,  the  then  Governor-General  of  In€Ua,  was 
made  a  defendant  to  the  suit.  Afterwards,  the  Master 
made  his  general  report,  finding  that  all  the  next  of  kin 
were  parties  to  the  suit,  and  that  there  was  a  consider- 
able rettdue. 
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The  jq>peal  was  then  heard  by  Lord  Lyndhwrsty  C, 
who  affirmed  the  decree  (a)  :  and,  on  the  cause  being 
bron^t  before  his  Lordship  for  further  directions,  he 
reserved  the  question  as  to  the  validity  of  the  directions, 
in  the  eighth  clause  of  the  will,  as  to  the  purchase  of  the 
mount  and  the  erection  of  a  monument  upon  it ;  but 
directed  the  Master  to  enquire  and  state  what  sum 
would  be  reasonably  required  for  the  purpose  of  carry- 
ing those  directions  into  effect  (5).  The  Master  reported 
that  1269Z.  Ss.  would  be  reasonably  required  for  that  pur- 
pose. The  widow  excepted  to  the  report.  Lord  Lynd- 
hurstj  after  hearing  the  exceptions  argued,  but  with- 
out either  allowing  or  overruling  them,  ordered  the 
Master^  in  proceeding  with  that  part  of  the  order  on 
further  directions  which  directed  him  to  enquire  what 
sum  would  be  reasonably  required  for  the  purpose  of  carry- 
ing the  directions  in  the  eighth  clause  of  the  will  into 
effisct,  to  enquire  and  stAte  on  what  terms  (if  any)  the 
owner  of  the  mount  would  sell  it  (c) ;  and  that  the  now 
stating  order  should  be  without  prejudice  to  any  question 
in  the  cause,  and  that  the  further  directions  should  stand 
over  in  the  mean  time.     The  Master  reported  that  the 

(a)  1  PhiU.  185.  {b)  1  Phill.  199. 

(c)  Ibid.  708,  709. 


110  CASES   IN  CHANCERY. 

1848,  owner  would  not  sell  the  mount  on  any  termsyfor  the  pur* 

MrrvoRD      P^^  mentioned  in  the  wilt. 

V. 

RsTNOu>s.  xhe  Cause  was  now  brought  before  the  Vtce-ChanceU 
2(ir  to  be  heard  for  farther  directions  on  the  two  last- 
mentioned  reports. 

Mr.  Beihell  and  Mr.  Heathfieldy  for  the  Plabtifl^  the 
testator^s  widow. 

Hitherto  the  Court  has  decided  nothing  in  the  Cause, 
except  that|  taking  the  ninth  clause  in  the  will  abstract- 
edly— that  is,  assuming  that  the  owner  of  the  mount 
would  sell  it  and  that  there  would  be  a  residue  for  the 
ninth  clause  to  operate  upon, — ^the  gift  in  that  clause  for 
the  benefit  of  the  inhabitants  of  Dacca,  was  good  as  a 
charitable  gift.  The  Court  is  now  called  upon  to  deter- 
mine whether,  under  the  circumstances  of  the  case,  there 
is  any  property  upon  which  that  clause  can  operate. 

The  testator,  after  disposing,  in  the  first  seven  clauses 
of  his  will,  of  a  considerable  portion  of  his  property  in 
the  shape  of  legacies,  subjects  the  whole  of  the  surplus 
to  the  operation  of  the  eighth  clause.  By  the  ninth 
clause,  he  disposes  of  the  remainder  of  that  surplus,  (if 
there  should  be  any)  after  fulfilling  the  directions  in  the 
eighth  clause.  That  being  so,  and  the  purposes  of  the 
disposition  made  by  the  eighth  clause  having  utterly 
failed,  there  is  no  subject-matter  which  can  be  made 
applicable  to  the  purposes  of  the  ninth  clause :  the  Court 
cannot  say  what  residue,  or  whether  any  residue  is 
applicable  to  those  purposes. 

The  y icb-Chancellor  : 
You  mean  that,  as  the  purposes  of  the  eighth  clause 
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eaaauA  be  earned  into  eflTect,  there  is  nothiiig  to  deter- 
mine the  amount  of  the  gift  in  the  ninth  chiuae.] 

Yes :  and  we  snbmit  that,  as  the  testator  baa  dedi- 
cated the  whole  surplus  of  his  property,  after  his  debts 
and  legacies  have  been  paid,  to  the  purposes  of  the  eighth 
clause,  and  as  the  Court  cannot  say  that  any  thing 
short  of  the  whole  would  be  required  for  those  purposes, 
the  necessary  consequence  is  that  the  whole  belongs  to 
his  widow  and  next  of  kin.  Chapnum  v.  Braum  (d), 
Tke  Attcmey'-Oeneral  v.  Davies  (e),  and  TTie  Attorney 
Gemeral  v.  Hinxman  (/).  "W^hen  this  Cause  was  before 
Lord  Lyndhmrity  his  Lordship  assumed  that  there  would 
be  no  difficulty  in  purchasing  the  mount,  and  the  orders 
made  by  him  were  made  on  that  gpoound. 

Mr.  Salt  and  Mr.  Stevens^  for  the  testator^s  next  of 
kin,  said  that  the  amount  of  the  gift  intended  to  be 
made  by  the  ninth  clause,  was  undefined  by  the  will, 
and,  as  it  now  appeared  that  the  owner  of  the  mount 
would  not  sell  it,  the  amount  was  nndefinable :  and  that 
that  fact  was  not  ascertained  when  the  Cause  was  before 
Lord  LyndhursU 

They  relied  on  The  Atlomey- General  v.  Binxman. 

Mr.  Stuartj  Mr.  X.  Wigram  and  Mr.  Lbaa/dt  for  the 
EoMt  India  Company  and  Lord  Auckland. 

The  proper  construction  and  legal  effect  of  the  eighth 
chuse  in  the  will,  is  that  the  executors  are  to  set  ^>art, 
out  of  the  residue  of  the  testator^s  estate,  so  much  money 
as  may  be  reasonably  required  to  buy  the  mount  and 

(d)  6  Ves.  404.  (<?)  9  Vea.  535. 

(/)  2  Jac.  k  Walk.  270. 
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erect  a  monument  upon  it.  Therefore,  the  difficulty, 
which  existed  in  Chapman  v.  Brown^  does  not  exist  in 
the  present  case :  for,  as  Lord  Lyndhurst  observed,  the 
purposes  of  the  eighth  chiuse  are  mentioned  with  great 
particularity,  and  therefore  the  sum  required  for  those 
purposes,  may  be  easily  ascertained.  Lord  Lyndhurst' 8 
decree  is  a  conclusive  and  binding  decision  that  the  con- 
struction of  the  eighth  clause  which  we  contend  for,  is 
the  true  construction.  The  Master  has  reported,  in  pur- 
suance of  that  decree,  that  1269Z.  %s.  would  be  reasonably 
required  for  the  purposes  in  question ;  and  his  report,  as 
well  as  the  decree,  remain  undisturbed.  The  argument 
of  the  counsel  on  the  other  side,  can  be  of  no  avail  so 
long  as  the  decree  remains  unreversed.  They  contend 
that  the  purposes  of  the  eighth  clause  cannot  be  carried 
into  effect;  that  the  gift  in  the  ninth  clause  is  not  a  good 
charitable  bequest,  but  is  void  and  of  no  effect,  and  that 
the  testator's  widow  and  next  of  kin  are  entitled  to  the 
whole  surplus  of  his  estate  after  payment  of  his  debts 
and  legacies.  But  your  Honour  cannot  make  a  declarar 
tion  to  that  effect,  so  long  as  Lord  Lyndhursfs  decree 
renuuns  in  force ;  for  it  would  be  in  direct  conflict  with 
that  decree. 


When  Lord  Lyndhurst  directed  the  Master^  in  pro- 
ceeding with  that  part  of  the  order  on  further  directions 
which  directed  him  to  inquire  what  sum  would  be  reason- 
ably required  for  the  purpose  of  carrying  the  directions 
in  the  eighth  chiuse  of  the  will  into  effect,  to  inquire  and 
state  on  what  terms  (if  any)  the  owner  of  the  mount 
would  sell  it,  his  Lordship  did  not  mean  to  depart,  in  the 
slightest  degree,  from  his  decree  at  the  hearing  of  the 
Cause :  his  reason  for  giving  that  direction  was  that, 
though  a  land-surveyor  might  be  of  opinion  that  the 
mount  was  not  worth  more  than  1001.  for  instance,  it  by 
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no  means  foUowed  that,  if  the  owner  asked  llOZ.,  it 
would  be  unreasonable  to  give  it.  Therefore  that  direc- 
tion was  consistent  with  the  decree  and  with  the  order 
on  iiurther  directions  also.  Besides,  his  Lordship,  in 
order  further  to  guard  himself  in  directing  the  additional 
inquiry,  specially  provided  that  the  order  should  not  pre- 
judice any  question  in  the  Cause. 
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We  will  now  make  a  few  observations  upon  the  cases 
cited  for  the  Plainti£^  in  order  to  show  that  they  do  not 
apply  to  the  present  case.  In  Chapman  v.  Brown  and  The 
A  ttometf'  Chneral  v.  Hinxman^  the  amount  due  to  the  first 
bequest,  could  not  be  ascertained,  and,  consequently, 
the  surplus  could  not  be  ascertained.  But,  in  the  pre- 
Beski  case,  the  amount  required  for  the  purposes  of  the 
eighth  clause,  not  only  can  be,  but  has  been  ascertamed, 
and,  therefore,  the  amount  of  the  surplus  can  be  ascer- 
tained.  The  Master  of  the  Bolls  says,  in  Chapman  v. 
Brown :  '*  If  it  could  be  reduced  to  any  certainty,  how 
much  would  have  been  employed,  by  the  executors,  for 
iJie  other  purposes,  the  residue  ought  to  be  employed 
under  this  last  direction,  viz.,  for  charitable  purposes 
generally." 

The  Vice-Chancellor. — How  can  it  be  made  out,  with 
certainty,  what  sum  would  have  been  employed  iu  pur- 
chasing the  mount  ? 

Argument  continued. — Suppose  that  the  full  value  of 
the  mount  were  1500Z.,  and  that  the  owner  asked  15,000{. 
for  it:  could  any  one  say  that  the  meaning  of  the  eighth 
clause  was  that  the  executors  were  to  pay  that  sum! 
That  was  not  the  construction  which  Lord  Lyndhurst  put 
upon  the  clause :  he  considered  that  the  true  construction 
was,  not  that  the  executors  were  to  comply  with  any 

Vol.  XIV.  i 
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1848.  demand,  however  exorbitant,  that  the  owner  might  think 

Mrrvomo  Proper  to  make ;  but  that  they  were  to  pay  a  reasonable 

p*  price :  and  we  submit  that  your  Honour  is  bound  by  that 

AsYmuMi.  constructian. 

These  is  anodier  distinction  between  this  case  and 
Chapman  v.  Brown  and  The  Attorney- CrenercU  v.  Hinx- 
man^  namely,  that,  in  those  cases,  the  uncertainty  as  to  the 
amount  due  to  the  prior  bequest,  appeared  on  the  face 
of  the  will.  Here,  the  uncertainty  (if  any)  does  not 
appear  on  the  face  of  the  will,  but  has  arisen  from  mat- 
ter dehors  the  will,  namely,  the  refusal  of  the  owner  to 
sell  the  mount.  If  the  owner  had  said  that  he  would 
take  f<Hr  it  what  it  was  reasonably  worth,  it  was  admitted 
that  the  bequest  to  ibe  Dacca  charity  would  have  been 
good :  but  it  was  said  that,  as  the  owner  had  refused  to 
adU  it  on  any  terms,  the  bequest  was  void.  So  that, 
According  to  tibe  argument  for  the  Plaintiff,  the  validity 
of  that  bequest  is  to  d^nd  upon  the  will  of  a  stranger. 

The  Vice- Chancellor. — Is  not  this  the  true  e£Eect  of 
Lord  LyndhursCs  decision:  that  the  bequest  to  the 
Dacca  charity,  was  a  good  bequest,  provided  there  was 
a  fund  applicable  to  it ;  but,  if  it  was  impossible  to  say 
how  much  was  applicable  to  it,  that  the  bequest  must  &il  % 

Argument  continued. — We  entertam  not  the  slightest 
doubt  that  Lord  LyndhursCs  meaning  was  that  the  resi- 
due, after  deducting  what  might  be  reasonably  required 
to  buy  the  mount,  (not  what  the  owner  might  think 
pn^r  to  ask  for  it)  was  well  given  to  the  Dacca  charity ; 
and  we  submit  that  this  branch  of  the  Court,  is  bound 
by  his  Lordsh^'s  decision. 

Mr.  Wray^  for  the  Attomey^General^  said  ^t  the 
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direction  in  the  eighth  clause  of  the  will,  was  illegal  and 
ofiensive  to  public  decency,  and  was  also  void  under  the 
Statute  of  Mortmain ;  for  one  of  the  purposes  for  which 
the  mount  was  directed  to  be  purchased,  was  that  it  might 
be  made  ornamental  to  a  town ;  which  was  a  public  pur- 
pose :  and,  consequratly,  that  the  money  which  would 
have  been  required  for  those  purposes,  passed,  under 
the  ninth  clause,  to  the  Dacca  charity. 

Mr.  Craig  and  Mr.  Shee  appeared  for  the  executors 
cS  the  testator ;  and 

Mr.  Lowndes  and  Mr.  Leach  for  another  party. 

Mr.  Bethell'TejIHei. 

The  Vtce-ChanceUoT. — Before  I  decide  this  case  I 
shall  look  at  the  Master's  reports,  and  read  over  the 
whole  of  the  will. 
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The  Vicb-Changbllob  : 

In  this  case,  I  thought  it  right,  before  I  decided  what 
seems  to  be  the  last  point  in  the  Cause,  to  read  over  the 
win  and  all  the  other  papers  in  the  Cause,  in  order  that 
I  might  see  what  had  been  done  in  it.  Mr.  Phillips^  in 
lus  report  of  the  case  upon  the  first  question,  mentions 
that,  when  an  appeal  was  presented,  to  Lord  Cottenham^ 
against  the  decree  which  I  originally  made  in  1838,  his 
Lordship  did  not  think  fit  to  express  any  opinion  upon 
the  point  which  I  had  decided  (a);  and,  as  I  understand, 


24th  Feb. 


(a)  1  Phill.  187  and  188. 
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made  no  order  except  that,  in  addition  to  the  inquiries 
directed  by  my  decree  of  1838,  he  directed  one  special 
inquiry,  upon  a  point  which  was  not  raised  when  the 
Cause  was  before  me,  and  which  seems  to  have  been 
answered  by  the  separate  report  of  the  Master.  The 
Master^  in  pursuance  of  my  decree,  made  a  general  re- 
port as  to  debts,  legacies,  &c.,  but  did  not  notice  his 
separate  report.  The  appeal,  came  before  Lord  Lynd- 
hurst  in  1842  ;  and  his  Lordship  declared  that  the 
bequest  contained  in  the  ninth  clause  of  the  will,  was  a 
good  charitable  bequest.  That  is  the  whole  of  his 
Lordship^s  declaration  with  respect  to  that  bequest: 
therefore,  it  must  be  taken  to  be  a  good  bequest  under 
all  circumstances.  With  respect  to  the  eighth  clause, 
his  Lordship,  on  the  Cause  coming  on  to  be  heard 
before  him  for  further  directions,  ordered  the  Master 
to  inquire  and  state  what  sum  would  be  reasonably 
required  for  the  purpose  of  carrying  into  effect  the 
direction  of  the  testator  which  was  given  in  that  clause. 
His  Lordship  then  states,  at  length,  the  words  of  the 
eighth  clause,  and  then  goes  on  to  say :  '^  But  such 
inquiry  is  to  be  without  prejudice  to  any  question  as 
to  the  validity  of  the  last-mentioned  bequest.'*^  It  is 
quite  phiin,  therefore,  that  his  Lordship  did  mean  that 
any  declaration  that  might  be  made  with  respect  to  the 
eighth  clause,  should  depend  upon  other  circumstances 
than  those  which  appear  on  the  face  of  the  bequest 
itself. 


Then  the  Master  made  a  report  (certainly  of  a  very 
singular  kind)  to  which  exceptions  were  taken.  Lord 
Lyndhurst  thought  it  right  neither  to  allow  nor  to  dis- 
allow those  exceptions ;  but  directed  the  Master^  not  to 
review  his  report,  but  to  inquire  and  state  on  what 
terms,  if  any,  the  owner  of  the  land  called  the  Mount, 
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would  sell  it  (ft).  In  obedience  to  that  order,  the  Master 
has  made  a  report  which  is,  in  substance,  that  Sir  John 
Swinbum^  the  owner  of  the  mount,  will  not  sell  it :  and 
the  consequence  is  that  the  eighth  clause  wholly  fails. 


1848. 


MiTFoan 

V, 
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That  being  the  case,  I  was  very  much  pressed,  by  the 
Counsel  for  the  next-of-kin,  to  hold  that  the  ninth 
clause  also  fails.  I  do  not,  however,  think  that  I  am 
at  liberty  to  say  so.  For  Lord  Lyndhurst  seems  to  me 
to  have  concluded  the  question ;  inasmuch  as,  when  he 
made  the  order  with  respect  to  the  eighth  clause,  he 
expressly  declared  that  it  should  be  without  prejudice  to 
any  question  as  to  the  validity  of  the  bequest  contained 
therein :  but,  when  he  made  the  order  as  to  the  ninth 
clause,  he  finally,  absolutely  and  without  any  qualification, 
declared  that  the  bequest  contained  in  that  clause,  was 
a  good  charitable  bequest ;  and  if  cannot  be  a  good 
charitable  bequest  without  being  a  good  bequest.  That 
bequest  then  being  good,  and  the  bequest  contained  in 
the  eighth  clause  totally  failing,  that  portion  of  the  per- 
sonal estate  which  might  have  been  required  to  answer 
the  purposes  of  the  eighth  clause,  necessarily  falls  into 
that  which  is  the  subject  of  the  ninth  clause.  The  same 
language,  yon  will  observe,  is  not  used  there,  as  is  used  in 
the  eighth  clause :  but  the  remainder  of  his  property,  is 
the  expression  used.  The  language  of  the  eighth  clause, 
(which  seems  to  have  been,  in  some  measure,  the  subject 
of  criticism  upon  the  discussion  before  Lord  Lyndhurst) 
after  giving  the  direction  to  purchase  the  mount,  was 
this :  '^  the  expenses  whereof  for  the  purchase,  the  con- 
struction of  the  monument,  &c.,  are  to  be  met  and  pro- 
vided from  the  surplus  of  property  that  will  and  may  be 
found  after  the  payment  and  discharge  shall  have  been 


(h)  1  Phill.  709. 
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made  of  the  above  legacies  and  bequests,  &o. :  and, 
though  aware  that  the  fnonument-mount  may  not  be  con- 
secrated, I  direct  and  expressly  will  and  command  that 
this  injunction  of  the  place  for  final  interment,  be  abso- 
lutely attended  to  and  carried  into  instant  effect  and 
completion.^  These  are  the  special  words  which  are 
used  in  the  eighth  clause ;  and  the  fair  inference  from 
them  is  that  the  testator  did  not  mean  that,  in  order 
that  there  might  be  this  unconsecrated  re-burial  of  those 
who  were  dear  to  him  and  an  unconsecrated  burial  of 
himself,  those  legacies  should  be  disappointed;  and, 
therefore,  he  says  that  the  expenses  are  to  be  provided 
from  the  surplus  property  that  will  and  may  be  found 
after  the  payment  and  discharge  shall  have  been  made 
of  the  above  legacies,  bequests,  &c.  But,  when  you  come 
to  the  ninth  clause,  it  is  a  simple  bequest :  "  I  will, 
devise,  give,  and  be<]Ueath  the  remainder  of  my  property, 
of  whatsoever  kind  and  description  and  that  may  arise 
from  the  sde  of  my  effects,  after  deducting  the  annual 
amount  that  will  be  requisite  to  defray  the  keep  of  my 
horses.^  Therefore,  it  appears  to  me  that  the  matter 
is  concluded.  And,  as  I  find  it  now  established,  by  the 
Mcuter's  report,  that  the  bequest  in  the  eighth  clause 
has  totally  failed,  because  the  mount  cannot  be  pur- 
chased, it  follows,  as  a  legitimate  consequence  from  the 
decree  of  Lord  Lyndhtarstj  that  the  order  to  be  made 
must  be  one  which,  after  making  provision  for  the  horses 
and  for  the  payment  of  such  legacies  (if  any)  as  re- 
main to  be  paid  and  directing  the  costs  to  be  paid,  will 
order  the  residue  to  be  paid  over  to  Lord  Auckland^ 
who,  as  I  understand,  it  is  conventionally  agreed,  for  the 
purpose  of  this  suit,  shall  represent  the  government  in 
India. 


Now  that  is  my  opinion  in  consequence  of  what  Lord 
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LyndhwrH  hm  decided.  But,  if  he  had  not  so  decided, 
I  ahoold  have  been  of  the  same  ofMiuon.  For  I  have 
eonaidered,  veiy  attentively^  those  three  cases  of  Cha^ 
man  v« Bravm,  The  Attamejf-Oeneral  v.  JDmia^  aad  The 
Aiiamey-Oeneral  v.  Htnaman^  and  the  condusion  which 
I  have  arrived  at,  is  that  they  do  not  affect  the  present 
case :  because,  in  this  case,  there  is  no  such  implication 
of  the  subject-matter  of  the  ninth  bequest  with  the 
anbject-matter  of  the  eightli,  as  to  make  it  a  necessary 
consequence  that,  if  the  eighth  fails,  the  ninth  fails. 
Suppose  tiiat  a  testator  were  to  say  that,  after  payment  of 
his  funeral  and  testamentary  expenses,  debts  and  legacies, 
the  residue  of  his  property  should  go  to  A.  B. :  and  then 
suppose  that  the  testator  were  to  be  drowned  at  sea ;  in 
which  case  there  could  be  no  funeral  expenses.  Would 
anybody  in  Westminster  Hall  say  that,  because  there  was 
no  interment,  and,  therefore,  there  could  be  no  funeral 
eiq>6nses,  the  gift  of  the  residue  conld  not  take  eflbct ! 
It  seems  to  me  that,  in  effect,  The  Attorney^  Cfeneral  v. 
Hinxman,  as  far  as  it  goes,  is  an  authority  in  favour  of 
the  opinion  which  I  have  formed,  if  authority  were 
wanting,  which  I  deny ;  because  I  consider  the  point  to 
be  concluded  by  the  general  law  of  the  land.  In  The 
AUomeff-Cfeneral  v.  Hinxman^  it  was  held,  as  a  matter 
of  course,  that,  because  the  particular  charity  fiuled, 
what  would  have  been  appropriated  to  it,  fell  into  the 
residue :  that  is,  not  for  the  b^iefit  of  the  next-of-kin, 
for  they  were  not  parties  to  the  suit,  but  for  tlie  benefit 
of  a  person  of  the  name  of  King^  who  was  the  legatee  of 
the  residue. 


1848. 


IfrrvoaB 

V. 

Bkymoum. 


I  admit,  with  respect  to  1^  ease  of  Chapman  v. 
Brawn,  that  the  Master  of  the  Rolls  did  hold  that  the 
ultimate  disposition  of  the  residue  was  so  implicated 
with  that  which  preceded  it,  that  the  one  could  not  be 
separated  from  the  other.    But  I  have  read  the  eighth 
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clause  in  the  will  now  before  me,  most  attentively,  and  I 
cannot  see  that  there  is  anything  whatever  which  affects 
the  validity  of  the  bequest  in  the  ninth  clause,  owing  to 
the  circumstance  that  the  bequest  in  the  eighth  clause, 
has  wholly  failed,  not  on  account  of  any  matter  of  law, 
but  on  account  of  a  matter  of  fact.  I  use  that  par- 
ticular expression  because  I  thought  it  right,  before  I 
decided  the  case,  to  read  over  this  fantastical  will ;  and  I 
observe  that  the  testator  says  that  his  will  shall  take 
effect  whatever  the  law  may  be.  That  may  be  foolish 
icnough;  but  you  cannot  assume  anything  so  grossly 
absurd  as  that  he  meant  that  the  bequest  should  take 
effect,  if,  in  point  of  fact,  it  could  not.  And,  as  it  has 
failed  in  point  of  fact,  my  opinion  is  that  the  case  must 
\>e  considered  as  if  it  had  not  been  made  at  all;  and 
that  therefore  the  decree  must  be  as  I  have  stated. 


However,  my  opinion  is  that  Lord  LyndhtarsCs  decree 
has  concluded  the  point ;  and  it  is  not  for  me,  sitting 
in  this  inferior  jurisdiction,  to  entertain  the  question 
whether  the  bequest  is  good  or  bad. 

Declare  that,  it  appearing,  by  the  Master^s  report, 
that  the  mount  cannot  be  purchased,  the  bequest  in  the 
eighth  clause  totally  fails,  and  that  the  clear  residue  of 
the  testator's  estate,  after  payment  of  his  funeral 
expenses,  debts  and  legacies  and  the  costs  of  the  suit, 
ought  to  be  paid  to  the  Governor-General  of  IndicL^  for 
the  charitable  purposes  expressed  in  the  ninth  clause. 
The  order  then  directed  the  costs  of  all  parties  to  be 
taxed,  and  made  provision  for  the  maintenance  of  the 
testator's  horses ;  and,  on  the  death  of  them  or  either 
of  them,  the  Governor-General  was  to  be  at  liberty  to 
apply  to  the  Court  as  he  might  be  advised. 


Reg.  Lib.  B.  1847,  fol.  1044. 
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IN  RE  FORSHAW 


.1/ 


1847: 
20th  Dec. 


Solicitor 

and 
Client. 
Lien. 


After  one  Cole  had  employed  Messrs.  Fcrshaw  and 

Bbmddl  as  his  solicitors,   those  gentlemen  took  in 

another  partner,  whose  name  also  was  Farshaw ;  and 

Cole  employed  the  new  firm.     In  the  course  of  that 

employment,  papers  belonging  to  him  came  into  their         ^"^ 

possession.    Farshaw  and  BlundeU  claimed  a  lien,  on  ^^p^^y^ 

those  papers,  for  the  amowit  of  a  bill  due  to  them,  from  Messrs.  B.  and 

Cofc,  for  business  done  before  they  took  in  their  new  ^* "  "i*  sohcit- 

"  ors,  they  took 

partner.  2).  into  partner- 

ship witn  them. 
The  Vice-chancellor  held  that  the  claim  could  not  and^.  employed 

be  supported ;  because  the  papers  came  into  the  pos-  th^^^^f  ^ 

session,  not  of  Forshaw  and  BlundtUj  but  of  Farshaw ^  that  employ- 

BlvndeU  and  Farshaw.  "f^^*  papers 

belonging  to  mm 
came  into  their 
Mr.    Bethell,    Mr.  Adams,    Mr.  Bacon   and    Mr.  possession. 

JOicJdnsonj  were  the  counsel  in  the  case*  ?^^,^^*  ^' 

and  C.  had  no 

lien  on  the  pa- 
pers for  costs  which  A.  owed  them>  before  they  took  D.  into  partnership. 
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8th  Feb. 

^ « ' 

DefaidanL 

Supplemental 

anewer, 

Leaye  g^yen^  to 
a  Defendant,  to 
file  a  supple- 
mental answer, 
notwithstand- 
ing the  informap 
tion  which  he 
wished  to  a^ 
himself  of,  had 
been  obtained 
through  a  viola- 
tion of  profes- 
sional confi- 
dence. 


RAINCOCK  V.  YOUNG.  I 


/ 


In  July  1841,  the  Defendant  purchased  a  house  and 
piece  of  land  of  the  Plaintiff,  the  title  to  which  deponded 
upon  the  Plaintiff's  wife  being  the  only  child  and  heir-at- 
law  of  Ann  Hepleyj  widow.  In  1843  one  Peter  HcpUy 
recovered  the  premises  from  the  Defendant  by  an  eject- 
ment brought  by  him  as  heir  to  Ann  Hapley.  The 
Defendant,  thereupon,  brought  an  action,  against  the 
Plaintiff,  on  the  covenants  for  title  and  quiet  enjoyment 
contained  in  the  conveyance  of  the  premises  to  him. 
The  bill  was  filed  to  restrain  that  action. 

After  the  Defendant  had  answered  the  bill  and  his 
answer  had  been  replied  to,  he  moved  for  leave  to  file  a 
supplemental  answer,  for  the  purpose  of  stating  and 
putting  in  issue  the  fact  (which  had  come  to  his  know- 
ledge since  his  answer  was  filed)  that,  before  and  at  the 
time  of  the  sale,  the  Plaintiff  and  his  wife  had  good 
reason  to  believe  and  did  believe  that  they  or  either  of 
them  had  not  a  good  title  to  the  premises,  and  that  ihe 
wife  was  not  the  legitimate  child  or  heir-at-law  of  Ann 
Hopley 


It  appeared,  from  the  affidavit  in  support  of  the  motion, 
that  the  Plaintiff's  solicitor  had  shown  the  Defendant 
the  copy  of  a  letter  which  he  had  written  to  the  Plain- 
tiff, and  a  letter  which  he  had  received  from  the  Plaintiff, 
and  that  the  Defendant  thereby,  became  aware  of  the 
facts  which  he  wished  to  state  in  the  supplemental 
answer. 
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Mr.  Stuart  and  Mr.  Haldane  supported  the  tnotioii. 

Mr.  Bethell  and  Mr.  Boyle  opposed  it  on  three 
grounds :  first,  because  the  object  of  the  motion  was  to 
enable  the  Defendant,  not  to  rectify  an  error  or  mis-state- 
ment in  his  original  answer,  (which,  they  said,  was  the  only 
purpose  for  which  the  Court  would  allow  a  supplemental 
answer  to  be  filed,)  but  to  make  a  new,  substantial,  and 
independent  defence,  which  was  not  even  hinted  at  in 
the  original  answer,  and  was  wholly  inconsistent  with 
and  would  entirely  supersede  the  defence  made  by  it : 
secondly,  because  .the  information  which  the  Defendant 
wished  to  avail  himself  of,  had  been  obtained  through  a 
violation  of  professional  confidence,  which  the  Court 
would  have  restrained  if  it  had  been  applied  to  in  proper 
time,  and  ought  not  now  to  allow  the  Defendant  to  take 
advantage  of:  and,  thirdly,  because  no  new  fact  could 
be  put  in  issue  after  replication,  except  by  a  cross 
bin  (a). 

The  VICI^-CHAHCXLL0R : 
I  think  that  the  order  ought  to  be  made. 

The  story  is  this.  [His  Honour,  after  stating  the 
hiets  of  the  case  and  observing  upon  some  of  the  state- 
ments in  the  bill  proceeded  thus :] 

I  think  that  the  Plaintiff,  when  he  agreed  to  sell  the 
house  and  piece  of  land  to  the  Defendant,  did  beKeve 
that  his  wife  was  illegitimate  ;  and  I  think  too  that  the 


Jw4CI. 


Raincock 

TOUMO. 


(a)  See,  however,  Jackion 
V.  Parish,  ante,  Yol.  I.  page 
505  ;  and  Fvltcn  v.  Gilnwre, 


1    Phill.  522 ;    and  Berkley 
V.  Ryder,  2  Vez.  533. 
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manner  in  wluch  that  fact  came  to  the  knowledge 
of  the  Defendant,  forms  i^o  objection  to  the  granting 
of  the  motion.  The  Defendant,  however,  must  pay 
the  costs  of  the  motion  and  must  file  his  supplemental 
answer  within  a  fortnight:  and,  unless  the  Plaintiff 
wishes  to  amend  his  bill,  the  replication  must  stand  as  a 
replication  to  the  supplemental  as  well  as  the  original 
answer. 


FLINT  V.  WARREN. 


n/ 


1848: 
28th  and  29th 

.  ^^^^^'    .  Mary  BRADDON,  the  testatrix  in  the  Cause,  by 

Conversion.  ^^  instrument  intituled  as  instructions  for  her  wiU,  but 

Heir  and  which,  together  with  a  schedule  to  it,  was  proved  as  her 

next-of-kin,  ^jjj^  expressed  herself  as  follows : 

Testatrix,  by 

her  will,  after  ''  As  to  my  real  and  personal  estate  and  effects  what- 

expiMsmg  an      Qoever  which  it  hath  or  may  please  God  to  bestow  upon 
intention  to  dis-  ii.,.i^  ,. 

pose  of  all  her  ™^»  I  dispose  thereof  as  hereinafter  mentioned,  that  is 
real  and  per- 
sonal estate  as  thereinafter  mentioned,  gave  certain  legacies,  and  ap- 
pointed A.  and  B,  her  executors,  and  gave,  to  them  and  their  heirs, 
all  lawful  powers  and  authorities  to  conduct  and  manage  her  freehold 
estates,  so  as  that  the  same  might,  at  their  discretion,  be  sold  and 
converted  into  money,  and  she  directed  that  the  net  money  should 
form  part  of  herHmS  mntj  personal  estate;  and,  for  those  and  every 
other  purpose  connected  with  her  property  whether  real  or  per- 
sonal, she  invested  A.  and  B.  and  the  survivor  of  them  and  his  heirs, 
executors  and  administrators,  with  her  full  authority;  and  she 
directed  that  any  undisposed  of  surplus  of  monies  should  be  paid 
as  she  should,  by  any  future  writing  or  will,  direct.  She  did  not 
however,  make  any  future  writing  or  will.  After  her  death,  A.  and 
B,  sold  her  real  estates.  Her  personal  estate  was  sufficient  to  pay 
her  debts  and  legacies. 

Held  that  her  heir,  and  not  her  next-of-kin,  was  entitled  to  the 
monies  produced  by  the  sale. 


^^^^.^  ^  i^^^^iir^  a^.^.^.  ^Z 
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to  say :  I  hereby  declare  my  will  and  mind  to  be  that» 
in  the  event  of  my  dying  intestate  as  to  all  or  any  of  my 
messuages,  lands,  tenements,  hereditaments  and  real 
estate  or  any  part  of  any  of  them,  that  the  same  shall 
not,  by  descent,  go  to  my  now  heiress-at-law,  Mary 
DecaufouT  spinster,*  now  of  the  age  of  eighty-seven 
years,  but  that  the  persons  or  person  next  in  succession 
shall  be  thereto  entitled,  in  like  manner  as  if  the  said 
Miory  Decaufowr  had  died  in  my  lifetime ;  but  I  hope 
no  such  intestacy  will  arise ;  and,  in  the  mean  time,  I 
leave  and  give  the  directions  in  these  my  instructions 
hereinafter  contained:  also  I  give  and  bequeath  the 
several  annuities  and  legacies  mentioned  in  the  schedule 
marked  A,  in  the  margin  of  this  sheet  of  paper,  and  to 
the  several  persons  and  charitable  institutions  therein 
named  and  particularized :  and  I  also  give  and  bequeath, 
unto  and  for  the  use  and  benefit  of  the  several  in-brothers 
and  in-sisters  for  the  time  being  actually  and  bona  fde 
resident  in  the  several  hospitals  of  or  in  the  vicinity  of 
the  city  of  Canterbury  whose  present  yearly  income,  to 
each  such  in-brother  and  in-sister,  does  not  exceed  the 
smn  of  twenty-five  pounds,  an  augmentation  or  yearly 
increase  of  the  sum  of  five  pounds  to  each  and  every  in- 
brother  and  in-sister  for  ever :  and  I  direct  my  execu- 
tors to  pay  or  invest,  unto  or  in  the  names  of  the 
governors,  masters,  trustees  or  acting  patrons  of  the  said 
several  hospitals,  a  sum  of  lawful  money  equal  to  meet 
such  yearly  augmentation ;  and  the  non-resident  in-bro- 
thers and  in-sisters,  during  such  non-residence,  shall  forfeit 


1848. 
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*  Reports  of  prior  proceedings  in  this  suit  will  be  found, 
mtey  Vol.  XIV.  page  554,  and  Vol.  XV.  page  626.  AU  the 
testatrix's  real  estates,  were  of  gavelkind  tenure.  Mary 
Decau/aur  was  her  sole  next-of-kin,  but  was  not  either  her 
heir-at-law  or  her  heir  or  one  of  her  co-heirs  according  to  the 
custom  of  gavelkind. 
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their,  his  or  her  proportion  of  such  augmentation,  and 
snch  forfeitures  and  forfeiture  shall,  from  time  to  time, 
be  paid  over  to  the  then  resident  in-brothers  and  in- 
sisters,  in  equal  shares :  and  I  direct  that  the  several 
trustees  of  the  said  charities,  do  insert  the  account,  in  a 
proper  book,  of  these  my  intentions  for  the  benefit  of 
their  several  foundations,  so  that  the  knowledge  of  the 
same  may  be  perpetuated:  and,  as  in  schedule  A.^  I 
nominate  Sest  Flinty  of  Canterbury  brewer,  and  James 
Warren^  of  Canterbury  silversmith,  to  be  my  executors : 
and  I  hereby  give  and  devise,  to  them  and  their  heirs, 
all  lawful  powers  and  authorities  to  conduct  and  manage 
^y  freehold  messuages^  lands^  tenements  and  heredita- 
ments in  the  event  of  my  not  otherwise  giving  and  devising 
the  same  in  any  other  manner  or  to  any  other  persons  or 
person^  so  as  that  the  same  and  every  part  thereof  may, 
at  their  or  his  discretion^  be  sold  and  converted  into 
money,  and  the  net  money  to  form  part  of  my  personal 
estate  ;  and,  for  those  and  every  other  purpose  connected 
with  my  property  whether  real  or  personal,  I  do  invest 
them  and  the  survivor  of  them  and  his  heirs,  executors 
and  administrators,  with  my  full  authority :  and,  to  pre- 
vent litigation  and  strife,  any  undisposed  surplus  of 
monies  shall  be  paid,  and  with  every  proper  indemnifica- 
tion given  by  testators  to  executors  and  trustees,  as  I 
shall,  by  any  future  writing  or  will,  direct,  as  it  is  my 
present  intention  so  to  do ;  and,  in  the  mean  time,  this 
pres^it  writing  shall  be  and  contain  my  last  will  and 
testament.^' 


The  schedule  contained  gifts  of  annuities,  and  of  sums 
of  stock  and  money  to  individuals,  and  of  sums  of  money 
to  charities  not  mentioned  in  the  will  itself. 
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more  than  sufficient  to  pay  her  funeral  and  testamentaiy  v. 

expenses,  debts,  annuities  and  legacies.  Warrxic  . 

On  the  Cause  being  brought  on,  a  third  time,  for 
further  directions,  the  question  was  whether  the  testar 
trix^s  gavelkind-heir  or  her  next-of-kin  were  entitled  to 
the  monies  arisen  from  the  sale  of  her  real  estates. 

Mr.  Cooper  and  Mr.  Letois^  for  the  gavelkind-heir, 
said,  first,  that  the  testatrix,  at  the  commencement  of  her 
will,  contemplated  that  her  real  estates  would  descend  as 
such;  which  was  inconsistent  with  their  being  converted, 
out  and  out,  into  personalty :  secondly,  that  she  had  not 
devised  those  estates,  to  Flint  and  Warren^  in  trust  to 
sell ;  but  had  given  those  gentlemen  power  to  conduct 
and  manage  her  estates,  and  a  discretionary  power  to 
sell  them. 

They  referred  to  Collins  v.  Wahefnan  (a)  and  to 
Hooper  v.  Goodwin^  in  which  latter  case,  they  said  the 
decision  in  Collins  v.  Waheman  (ft),  was  mentioned  with 
approbation. 

The  Vice-Chancellob  : 

The  testatrix  meant  by  the  words :  ^'  at  their  or  his 
discretion,"  not  that  Flint  and  Waxren  should  have  a 
discretion  as  to  whether  they  should  sell  the  estates  or 
not,  but  as  to  the  time  and  mode  of  selling  them. 

Mr.  BetheU^  and  Mr.  Chandless,  for  the  testatrix's 
next-of-kin. 

(a)  2  Ves.  Jun.  683.  (ft)  18  Vcs.  156. 
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In  Collins  v.  Wakeman,  the  testator^s  real  estates 
were  held  to  be  converted,  out  and  out,  into  personalty ; 
and  the  only  question  was  as  to  a  sum  of  1000/.,  which 
the  testator  had  directed  to  be  set  apart  out  of  the  pro- 
ceeds, in  order  that  he  might  dispose  of  it  thereafter. 

The  Vigb-Chancbllor: 

In  that  case,  there  was  a  conyersion  with  an  intention 
to  dispose  of  ^art  of  the  proceeds ;  but  that  intention 
was  never  carried  into  effect. 

Argument  continued. — As  the  testator  gave  the  1000/., 
to  his  executor,  to  be  disposed  of  according  to  any  in- 
structions he  might  leave  in  writing,  he  could  not  have 
intended  to  include  it  in  the  residuary  gift  which  inune- 
diately  followed  ;  and,  as  he  did  not  leave  any  instruc- 
tions respecting  that  sum.  Lord  Rosslyn  held  that  his 
heir-at-law  was  entitled  to  it.  That  case,  therefore,  is 
plainly  distinguishable  firom  the  present. 

This  IB  one  of  the  strongest  cases  in  favour  of  conver- 
sion out  and  out,  that  ever  has  been  brought  before  the 
Court :  for  the  testatrix  has  directed  her  real  estates 
to  be  sold  and  the  net  proceeds  to  form  part  of  her  per- 
sonal estate,  not  for  any  particular  or  limited  purpose, 
but  for  aU  purposes.  Therefore,  she  might  have  dis- 
posed of  the  proceeds  by  an  unattested  codicil ;  and,  as 
she  has  not  disposed  of  them,  we  submit  that  her  nextrof- 
kin  are  as  clearly  entitled  to  them  as  they  are  to  her 
residuary  personal  estate.  Green  v.  Jackson  (a),  Phillips 
V.  PhiUips  (b). 


(a)   5  Ru88.  35;   and,  on        (b)  1  Myl.  &  Keen,  649; 
appeal,  2  Ross.  &  Myl.  238.      see  659. 
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The  Vicb-Chancbllor  : 
When  this  case  was  before  me  in  1845  (a)  it  was 
contended  that  the  testatrix^s  real  estates  were  converted, 
into  personalty,  far  the  purpose  of  paying  her  debts  and 
legacies;  and,  as  it  did  not  then  appear  that  they  would 
not  be  required  to  be  sold  for  payment  of  her  debts  and 
legacies,  I  held  that  they  were  converted  into  personalty 
for  that  purpose.  It  now  appears  that  the  personal 
estate,  (which  was  the  primary  fund  for  paying  the  debts 
and  legacies,)  is  more  than  sufficient  to  pay  them; 
therefore  there  is  no  purpose  to  be  answered  by  the  con- 
version. And,  that  being  so  and  there  being  no  gift 
of  the  proceeds,  there  is  no  person  who  could  have  called 
for  the  conversion  if  it  had  not  taken  place :  for,  in  my 
opinion,  the  words :  ''  and  the  net  money  to  form  part  of 
my  personal  estate,^  would  not  have  given  the  next-of- 
kin  a  right  to  call  upon  this  Court  to  direct  the  real 
estates  to  be  sold  for  their  benefit. 
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The  case  then  stands  thus :  the  testatrix  has  directed 
her  real  estates  to  be  sold,  and  the  net  proceeds  to  form 
part  of  her  personal  estate ;  but  she  has  not  made  any 
gift  of  that  part.  As  then  it  is  not  given  away,  there  is 
nothing  to  take  it  from  the  heir ;  and  the  consequence  ^^^^^  ^  ^^^^tc^ 
is  that  I  am  bound  to  say  that  the  heir  is  entitled  to  it. 


A  \AUa^^^S- 


I  have  perused  Lord  JBroifyAam's  judgment  in  Amphlett 
V.  Parke  (6),  and  was  particularly  struck  with  it.  That 
case  was  very  much  considered ;  and  though  the  resi- 
duary legatees  were,  as  the  report  states,  dissatisfied 
with  the  decision  and  presented  a  petition  of  appeal  to 
the  House  of  Lords,  they  did  not  prosecute  it. 

(o)  See  ante.  Vol.  XIV.  p.  554.      (b)  2  Russ.  &  Myl,  221. 
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MITFORD  V.  REYNOLDS.  V 
EX  PARTE  ELIZA  HENRIETTA  PATTLE. 


1848: 
lOdi  and  11th 

March. 
^        ,        f     EX  PARTE  THE  INDIA  COMPANY  AND  THE 


Bond. 

CaneeUatUm, 

Settlement. 

Construction. 


EARL  OF  AUCKLAND. 

A  PETITION  presented  in  this  Cause  by  Miss  E.  H. 
Paitle,  stated  that  her  father  died  in  1803 ;  and  that 
she  lived  with  her  grandfather  and  grandmother  until 
she  was  eighteen,  when  they  sent  her  to  Bengal,  to  the 
eare  of  the  testator  in  the  Cause  and  the  Plaintiff,  hia 
wife,  who  was  her  aunt.    The  testator  and  his  wife  had 


In  contempla- 
tion of  a  mar- 
riage between  a 
lady,  who  was       

Prot^tant,anda  ^^  family ;  and,  after  the  petitioner  had  resided  a  short 
gentleman,  who   time  with  them,    they  adopted  her,  and  the  testator 
treated  her  as  his  child  and  held  out  to  her  that  he 
would  provide  for  her.    She  continued  to  reside  with 
them  until  April  1835,  when  they  separated,  and  she 


was  a  Roman 
Catholic,  a 
settlement  was 
executed^  to 


micle  was  a  ^  ^  ^^^  ^  reside  with  the  Plaintiff.    The  testator  and  his 
party,  and  the 

subjects  of  which  were  stock  belonging  to  the  lady,  and  two  sums 
of  money,  one  secured  by  the  uncle's,  and  the  other,  by  the 
gentleman's  bond,  and  both  of  them  payable  to  the  trustees  of 
the  settlement  twelve  months  after  the  date  of  the  bonds.  The 
settlement,  after  declaring  trusts  in  favour  of  the  lady  and  gentle- 
man and  their  children,  provided  that,  until  the  marriage  should 
be  duly  had  and  solemnized  according  to  the  forms  of  the  Church  of 
England^  or  in  case  it  should  not  be  so  solemnized  within  twelve 
months  next  after  the  date  of  the  settlement,  the  trustees  should 
stand  possessed  of  all  the  trust  monies,  securities  and  premises  and 
the  securities  for  the  same,  in  trust  for  the  lady,  her  executors  &c., 
and  should  pay,  assign  and  transfer  the  same  accordingly.  The 
marriage  never  took  place.  After  the  uncle's  death,  his  bond  was 
found  amongst  his  papers,  with  the  words :  ''Cancelled,  the  marriage 
never  having  taken  place,"  written  by  him  across  the  face  of  it. 

The  Court,  though  it  did  not  consider  the  bond  to  be  invalidated, 
held  that,  according  to  the  true  construction  of  the  proviso,  the  lady 
was  not  entitled  as  the  cestui  que  trust  of  the  bond. 


L^^L/c6t<y  ^  {^}Z?^^.t^  /f^jLj^.  f^^^^C^M^  ^S^/i, 
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wife  resided  in  India  until  1828.  In  May  1824  a  mar* 
riage  was  agreed  upon,  with  the  approbation  of  the  tes- 
tator and  his  wife,  betweoi  the  petitioner  and  Htmry 
JoMeph  Huddletton^  Esq.,  an  officer  in  the  India  Conn 
pany's  anny  and  a  Roman  Catholic.  On  that  occasion 
the  testator  carried  into  effect  his  intention  and  promise 
of  making  a  permanent  provision  for  the  petitioner ;  and, 
with  that  view  executed  a  bond,  dated  the  Slst  of 
October  1824,  to  the  petitioner's  uncles,  Jamei  Pattle 
and  WiUiam  Pattle,  both  of  whom  were  resident  in 
Indtoj  and  to  John  Boodle^  who  was  resident  in  London, 
for  securing  payment,  by  him,  of  20,000  sicca  rupees  on 
the  Slst  of  October  1825,  with  interest.  By  a  settle^ 
ment  of  even  date  with  the  bond,  and  made  between  the 
petiticmer,  HuddUsUm,  the  testator  and  James  and 
WUUam  Pattk  and  Boodle,  and  executed  by  the  three 
first-named  parties,  after  reciting  the  intended  marriage 
and  the  bond :  It  was  declared  that  James  and  William 
Patde  and  Boodle  should  stand  possessed  (amongst 
other  monies)  of  the  money  to  be  received  under  the 
bond,  in  trust  to  invest  the  same  in  government  or  real 
securities  and  to  pay  the  dividends,  &c.  to  the  petitioner, 
for  her  separate  use,  and,  after  her  decease,  to  Huddle^ 
sUm,  and,  after  the  decease  of  the  survivor  of  them,  to 
the  children  of  their  marriage,  and,  if  there  should  be 
none,  in  trust,  to  assign  the  trust  funds  to  the  petitioner, 
her  executors,  &c.  And  the  settlement  provided  that, 
until  the  marriage  should  be  solemnized  according  to 
the  form  of  the  Protestant  Church  of  England,  or  in 
COM  the  same  should  not  be  so  duly  solemnized  within 
twelve  calendar  monUis  next  after  the  date  of  the  settle- 
ment,  the  trustees  should  stand  possessed  of  the  trust- 
funds  in  trust  for  the  petitioner,  her  executors,  ^c,  dbso- 
lutebf,  without  any  further  trust,  end,  intent  or  purpose 
whatsoever^  and  should  assign  and  transfer  the  same 
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accordingly.  The  bond  and  settlement  were  prepared 
under  the  testator's  directions,  and  by  his  solicitor  at 
Calcutta.  The  marriage  was  to  have  been  solemnized 
on  the  31st  of  October  1824 ;  but  it  never  took  place, 
in  consequence  of  Huddkston  declining  to  celebrate  it  on 
the  ground  that  the  petitioner  was  a  Protestant. 


The  petition  further  stated  that  the  testator  caused 
the  bond  and  settlement  to  be  delivered,  to  the  peti- 
tioner, as  the  provision  which  he  had  made  for  her :  but, 
some  time  after  Huddleston  had  finally  refused  to  cele- 
brate the  marriage,  and  some  months  after  the  bond  and 
settlement  had  been  delivered  to  the  petitioner,  the  tes- 
tator expressed  his  intention  to  take  some  legal  opinion 
as  to  the  petitioner's  rights  against  Huddlestauj  and 
requested  her  to  let  him  have  the  bond  and  settle- 
ment for  that  purpose  ;  and^  accordingly ^  she  delivered 
them  to  him^  and  afterwards  entrusted  him  u)ith  the  cus' 
tody  thereof  in  the  confidence  and  belief  that  they  would 
be  (as  the  testator  assured  her)  as  safe  in  his  custody  as 
in  her  own :  that,  on  the  separation  taking  place  between 
the  testator  and  his  wife,  the  petitioner,  (who,  until  then 
had  resided  with  them  and  had  been  treated,  by  the  tes- 
tator, as  his  child,)  went,  with  his  full  approbation  and 
consent,  to  reside  with  his  wife,  and  continued  to  reside 
with  her  until  October  1842 :  that,  in  consequence  of 
the  bond  and  settlement,  or  any  copy  thereof,  not  being 
in  the  petitioner's  possession,  and  of  her  not  accurately 
knowing  the  contents  thereof,  and  of  her  being  inexpe- 
rienced and  unacquainted  with  business,  she  was  not 
aware  of  the  necessity  of  taking,  and,  in  fact,  was  unable 
to  take  any  steps  for  the  purpose  of  enforcing  her  claims 
against  the  testator's  estate ;  and  she  did  not  discover 
that  the  bond  and  settlement  were  in  existence  until 
December  1843    when  one  of  the  testator's  executors 
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produced  them  to  her  solicitor,  as  having  been  found  by 
him  amongst  the  testator's  papers :  that,  not  having  had 
an  opportunity  to  prove  her  debt  or  claim,  before  the 
Master  had  made  his  report  under  the  decree  in  this 
Cause,  (which  was  dated  the  8th  of  June  1838,)  she,  in 
April  1844,  obtained  an  order  giving  her  liberty  to  go 
in  before  the  Master  and  prove  her  debt  against  the  tes- 
tator^s  estate:  that  she  carried  in  her  claim  for  that 
purpose,  and,  on  the  23rd  of  April  1846,  the  Master 
made  his  report,  and  thereby  found  that  the  following 
words  {which  the  petitioners  solicitor  had  admitted  to  be 
in  the  testator's  handwriting)  were  written  across  the 
hondf  that  is  to  say :  *^  Cancelled,  the  marriage  not 
having  taken  place,  R.  Mitford,  Dacca,  April  25M, 
1825  :^  and,  upon  consideration  of  the  claim  and  of  the 
evidence  referred  to  in  the  report  (which  consisted,  in 
part,  of  an  affidavit  made  by  the  petitioner)  the  Master 
found  that  there  was  not  any  thing  then  due,  to  the 
petitioner,  from  the  estate  of  the  testator. 
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The  petition  prayed  for  a  declaration  that  the  20,000 
acca  rupees  secured  by  the  bond,  together  with  interest 
from  the  date  of  it,  were  due,  to  the  petitioner,  from  the 
estate  of  the  testator ;  and  that  it  might  be  referred 
back  to  the  Master  to  review  his  report,  or  that  the 
petitioner  might  be  at  liberty  to  except  to  it. 


A  cross  petition  was  presented  by  the  India  Company 
and  Lord  Auckland.  It  stated  that  the  bond  was 
executed,  by  the  testator,  as  and  by  way  of  a  marriage 
portion  for  Miss  Pattle :  that  a  settlement  of  even  date 
with  it  was  made  between  Huddleston^  Miss  Pattle^ 
the  testator,  James  Pattle^  William  Pattle  and  Boodle^ 
reciting  that  a  marriage  was  intended  to  be  shortly 
had    and    solemnized    between  Huddleston    and  Miss 
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PattUy  and  that  Miss  Pottle  w9B  entitled  to  cerUun 
stock  in  the  fiinds  in  England  called  the  £3  lOs. 
per  Cent.  Annuities  and  £4i  lOs.  per  Cent.  Annui- 
ties, as  specified  in  the  indorsement  made  upon  the 
settlement,  and  that  she  was  also  entitled  to  a  certain 
annuity  or  Rente  Viagere  of  1200  livres,  payable,  by  the 
government  of  JFiwice,  during  the  life  of  the  testator^s 
wife»  which  was  greatly  in  arrear ;  and  that  there  was 
also  a  considerable  arrear  of  dividends  due  under  the 
said  stocks  or  funds  in  England^  and  it  was  uncertain 
whether  the  same  were  or  were  not  laid  out  in  the  pur- 
chase of  additional  stocks  or  funds  for  the  benefit  of 
Miss  Pottle;  and  that,  in  prospect  of  the  said  intended 
marriage,  the  said  Robert  Mitford  {the  testator)  had 
agreed  to  execute  and  accordingly  had  executed  the  bond 
thereinafter  more  particularly  mentioned  for  securing  to 
James  Pottle^  William  Pattle  and  John  Boodle^  the  sum 
of  sicca  rupees,  20,000,  and  interest ;  and  that  H.  J. 
Huddleston  had  also,  in  prospect  of  the  intended  mar- 
riage, agreed  to  execute  a  bond  to  James  Pattle,  William 
Pattle  and  John  Boodle  for  securing  the  sum  of  sicca 
rupees,  10,000,  and  interest,  as  thereinafter  more  parti- 
cularly mentioned;  and  that  the  said  Henry  Joseph 
Huddleston  and  I^a  Henrietta  Pattle  and  Robert  Mit- 
ford were  desirous  of  settling  the  said  stock  in  the  funds 
in  England,  the  Rente  Viagere,  and  arrears  of  dividends, 
or  the  stocks  purchased  therewith,  in  case  any  should 
have  been  so  purchased,  and  the  sums  secured  by  the  said 
bonds  respectively,  together  with  the  interest  to  accrue 
thereon,  for  the  benefit  of  themselves  and  the  issue  of  the 
said  intended  marriage  according  to  the  trusts  and  sub* 
ject  to  the  powers,  provisoes,  declarations  and  agree- 
ments thereinafter  expressed ;  and  reciting  the  testator^s 
bond  and  that  Henry  Joseph  Huddleston  had  also,  by  his 
bond  under  his  hand  and  seal  bearing  even  date  with  the 
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settlement,  become  bound  to  James  Pattle,  William 
PaitU  and  John  Boodle^  in  the  penal  sum  of  sicca 
rupees,  20,000,  with  a  condition  thereuider  written  for 
middng  void  the  same  if  the  said  Henry  Joieph  Huddle* 
si&n,  his  heirs,  execators  or  administratorB  should  pay  or 
canse  to  be  paid,  to  the  said  James  Pattle^  William 
Paitle  and  John  Boodle,  or  the  survivors  or  survivor  of 
them  or  the  executors  or  administrators  of  such  survivor 
or  their  or  his  assigns,  the  sum  of  sicca  rupees,  10,000, 
together  with  interest  for  the  same  at  the  rate  of  sicca 
rupees,  six  per  centum  per  annum,  on  the  31st  day  of 
October  1825 ;  and  that  it  was  proposed  and  agreed  and 
declared,  by  and  between  the  parties  to  the  settlement, 
that  the  several  stocks  or  funds  of  or  belonging  to  the 
said  Eliza  Henrietta  Paitle  together  with  the  Bente 
Viagere  and  all  other  stocks  or  funds  which  might  have 
been  purchased  by  and  with  the  produce  of  the  said 
stocks  or  funds,  should,  as  so<m  as  circumstances  would 
permit,  be  transferred  and  assigned  to  and  into  the 
names  of  James  Paitle,  William  Paitle  and  John 
Boodle,  and  that  the  dividends  and  interest  which  might 
hove  been  received  and  accumulated  in  the  hands  of  the 
several  persons  in  whose  names  the  said  several  parcels 
of  stocks  then  stood,  should,  in  case  the  same  might 
not  have  been  laid  out,  pay  over  the  same,  to  the  said 
trustees,  for  answermg  the  purposes  of  the  settlement ; 
It  was  witnessed  that,  in  order  to  carry  the  desire  and 
intention  of  the  said  Henry  Joseph  Huddleston  and 
Bliza  Henrietta  Paitle  his  intended  wife,  and  of  the 
said  Bobert  Mitford  into  effect,  and  for  declaring  the 
several  trusts,  ends,  intents  and  purposes,  powers,  pro- 
visoes and  agreements  on  and  subject  to  which  the  trus- 
tees and  the  survivors  and  survivor  of  them,  and  the  exe- 
cutors or  administrators  of  such  survivor,  or  their  or  his 
amgns,  riiould  stand  and  be  possessed  and  interested  in. 


1848. 
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1848.  as  well  as  the  said  stocks  or  funds  and  Rente  Viagerey 

and  all  dividends,  interest  and  monies  which  should  have 
arisen  therefrom,  as  also  the  sums  to  be  received  under 
and  by  virtue  of  the  said  two  several  bonds  and  the 
interest  thereof,  and  of  the  securities  for  the  same  re- 
spectively, the  said  Henry  Joseph  Huddleston  and  JSliza 
Henrietta  Pattle^  his  intended  wife,  and^  with  respect  to 
the  said  sum  of  sicca  rupees,  20,000,  so  secured  by  the 
bond  of  the  said  Robert  Mitford  and  the  interest 
thereof  by  and  with  the  consent  and  full  approbation  of 
the  said  Robert  Mitford  testified,  &c.  did  declare,  direct 
and  appoint  that  the  trustees  and  the  survivors  &c.  should 
stand  possessed  and  interested  of  and  in  the  same  stocks, 
funds,  Rente  Viagere^  dividends,  interest  and  principal 
monies,  and  all  and  every  sum  and  sums  to  be  received 
thereby  or  thereunder,  and  the  interest,  dividends  and 
proceeds  thereof,  upon  the  trusts  and  to  and  for  the  ends, 
intents  and  purposes  and  subject  to  the  several  powers, 
provisoes,  declarations  and  agreements  thereinafter  ex- 
pressed and  declared  of  and  concerning  the  same :  and 
Henry  Joseph  Huddleston  and  Eliza  Henrietta  Pattle^ 
his  intended  wife,  thereby  directed  the  said  stocks, 
funds,  Rente  Viagere,  dividends,  monies  and  securities  to 
be  transferred  and  made  over  accordingly :  and  the  trus- 
tees covenanted,  agreed  and  declared  with  and  to  Henry 
Joseph  Huddleston  and  Eliza  Henrietta  Pattle^  his  in- 
tended wife,  and  his  and  her  executors,  administrators  and 
assigns  respectively,  that  the  trustees,  and  the  survivors 
8zc.  when  and  so  soon  as  the  stocks  or  funds  in  England, 
Rente  Viagere  and  other  stock  which  should  or  might 

*  Sie.  have  been  so  purchased  by  and  with  the  said  dividends,* 
should  be  transferred  into  their  names  and  the  dividends 

f  Sie.  And  proceed  thereof  and  therefrom,  and  also  of  and  inf  all 
sum  and  sums  of  money  which  should  or  might  be  re- 
ceived by  them  or  the  survivors,  &c.  as  the  accumulation 
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of  the  dividends  of  the  said  funds,  and  under  or  by  1848. 

virtue  of  the  two  several  bonds  thereinbefore  recited, 
any  or  either  of  them,  or  by  any  the  means  thereinbefore 
mentioned,*  stand  possessed  and  interested  of  and  in  the 
same  severally  and  respectively  and  the  securities  for 
the  same,  in  trust,  as  soon  as  and  if  the  circumstances  of 
the  case  would  allow  and  admit  of  to  call  in  and  com- 
pel payment  of  the  same  respectively^  and^  as  occasion 
and  such  circumstances  might  admit,  forthwith  to  lay 
out  or  invest  the  monies  to  arise  therefrom  and  thereby 
respectively,  in  the  names  or  name  of  the  trustees  or  of 
the  survivors,  &c.  in  or  upon  real  or  Government  secu- 
rities either  in  the  United  Kingdom  of  Great  Britain 
and  Ireland^  or  the  funds  or  securities  of  the  East  India 
Company  either  in  England  or  India^  or  on  mortgage  or 
real  securities  in  India,  so  as  that,  during  the  lifetime  of 
the  said  Henry  Joseph  Huddleston  and  Eliza  Henrietta 
Pattle,  his  intended  wife,  or  the  survivor  of  them,  the 
same  should  be  so  laid  out  or  invested  by  and  with  the 
privity  and  consent  of  them  or  the  survivor  of  them ; 
and  upon  further  trust  that  the  trustees  and  the  survivors 
&c.,  should  pay  and  deliver  the  interest,  dividends  pro- 
ceed and  produce  of  the  said  trust  premises,  when  and 
as  the  same  should,  from  time  to  time  arise  and  accrue 
and  be  received,  into  the  proper  hands  of  the  said  Eliza 
Henrietta  Pattle,  the  intended  wife  of  the  said  Henry 
Joseph  Huddleston,  or  into  the  hands  of  such  person  or 
persons  as  she,  notwithstanding  she  might  be  then  mar- 
ried, should,  by  any  note  or  writing  under  her  hand  for 
that  purpose,  from  time  to  time  when  the  same  should 
have  accrued,  but  not  previously,  direct  or  appoint  to  re- 
ceive the  same,  for  her  own  sole  and  proper  use  and  benefit*  *  Sie, 
during  the  term  of  her  natural  life,  but,  in  no  instance, 
by  anticipation  or  on  account  of  any  mortgage,  pledge  or 
incumbrance  to  be  made  on  the  said  interest,  dividends 
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or  annual  proceed  or  produce  or  any  part  thereof,  nor  in 
anywise  to  be  subject  to  the  debts,  control  or  engage- 
ments of  her  said  intended  or  any  future  husband ;  and, 
from  and  after  her  decease,  in  case  the  said  Henry  Joseph 
HuddUstom  should  survive  her,  in  trust  that  the  trustees 
and  the  survivors  &c.,  should  pay  the  interest,  dividends, 
proceed  and  produce  of  the  said  trust  premises,  when  and 
as  the  same  should  from  time  to  time  arise  and  accrue 
and  be  received,  unto  the  said  Henry  Joseph  Huddleston 
and  his  assigns  for  and  during  the  term  of  his  natural 
life,  or,  at  his  request,  authorize  and  empower  him  or 
them  to  receive  or  take  the  same  for  his  and  their  own 
use  and  benefit ;  and,  from  and  immediately  after  the 
decease  of  the  survivor  of  them  the  said  Henry  Joseph 
Huddleston  and  Eliza  Henrietta  Pattle  his  intended 
wife,  then  upon  trust  that  the  trustees  and  the  sur- 
vivors &c.  should  stand  possessed  and  interested  of  and 
in  the  said  capital  trust  premises,  and  the  interest,  divi- 
dends, proceed  and  produce  thereof  (accumulating  the 
same  if  circumstances  would  admit  and  allow)  and  the 
securities  and  fimds  for  the  same  respectively,  in  trust 
for  the  children,  of  the  marriage  as  therein  mentioned.* 
And  it  was  thereby  declared  that,  in  case  there  should 
be  no  child  of  the  said  nuirriage  who  should  acquire  a 
vested  interest  under  the  trusts  thereinbefore  contained, 
the  trustees  should  stand  possessed  of  and  interested  in 
the  trust  premises  and  all  dividends,  interest  and  annual 
proceed  and  produce  thenceforth  to  become  due  and 
payable  in  respect  of  the  same,  and  all  accumulations 

*  The  aetdement  contained  a  proviso,  (which  was  not  set 
forth  in  the  petition)  enabling  the  trustees,  after  the  deaths  of 
Mr.  Huddleston  and  Miss  Pattle,  to  apply  the  income  of  the 
children's  presumptive  shares  of  the  trust-funds,  for  their 
maintenance  and  education  according  to  the  Protestant  religion 
of  the  Established  Church  oi  England. 
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thereof,  upon  trust  to  pay  and  transfer  the  same  in  the 
manner  foUowmg,  Uiat  is  to  say,  as  to  the  sum  of  sicca 
mpees,  10,000,  which  should  or  might  have  been  re- 
ceived by  the  trustees  under  and  by  virtue  of  the  bond  of 
the  said  Henry  Joseph  HtuUUtston  thereinbefore  recited, 
and  the  accumulated  interest  which  should  or  might 
have  accrued  therefrom  for  want  of  application  thereof 
fiyr  the  purposes  aforesaid  and  the  securities  for  the 
same,  in  truet  to  pay,  aseiyn  and  transfer  the  same  unto 
the  said  Henry  Joseph  Huddleston  absohUely^  in  case 
he  should  he  then  living^  andy  in  ccue  he  should  be  then 
deady  then  to  his  executors  or  administrators^  absolutely^ 
without  any  condition  or  restriction  whatsoever ;  and,  as 
to  all  and  singular  other  the  said  trust  monies  and  pre- 
miees  and  all  accumulations  thereof  and  therefrom  and 
the  securities  for  the  same,  in  trust  to  pay,  assign  and 
transfer  the  same  unto  the  said  EHza  Henrietta  Paitle, 
the  intended  wife  of  the  said  Henry  Joseph  Huddleston, 
absolutely,  in  case  she  should  be  then  living,  and,  in  case 
die  should  be  then  dead,  then  to  her  executors  or  admi- 
nistrators absolutely,  without  any  condition  whatsoever ; 
and,  that,  in  respect  thereof,  any  will  or  codicil,  or  in- 
strument made  and  executed  by  her  in  the  nature  of  a 
will  or  codicil  at  any  time  during  her  coverture,  (which, 
the  said  Henry  Joseph  Huddleston  thereby  consented  to 
her  making)  should  be  efieotual  and  pass  the  same, 
nevertheless,  subject  to  the  exercise  of  the  power  of 
appointment  thereinbefore  contamed. 


1848. 
^^ .-^ 
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Provided  always  and  it  was  thereby  agreed  and  de- 
cbured,  by  and  between  the  parties  thereto,  that,  until 
the  said  intended  marriage  should  be  duly  had  and 
solemnized  according  to  the  forms  of  the  Protestant 
Church  of  JEngkmd,  or  in  case  the  same  should  not  be 
so  duly  solenmized  within  the  space  of  twelve  calendar 
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months  next  after  the  date  of  the  settlement,  then  and 
in  such  case  the  trustees  and  the  survivors  &c.  should 
stand  possessed  of  and  interested  in  all  and  singular  the 
said  trust  monies^  securities  and  premises  and  the  secu- 
rities for  the  same^  in  trust  for  the  said  Eliza  Henrietta 
Pattle,  her  executors  administrators  and  assigns  abso- 
lutelyj  without  any  further  trusty  end^  intent  or  purpose 
whatsoever^  and  should  pay  assign  and  transfer  the  same 
accordingly^  anything  in  the  settlement  contained  to  the 
contrary  thereof  in  anywise  notwithstanding. 


The  petition  then  stated  that  the  intended  marriage 
was  never  solemnized  either  according  to  the  rites  of 
the  Protestant  Church  or  according  to  the  rites  of  the 
Roman  Catholic  Church :  that  the  bond  of  the  testator 
was  in  his  possession  at  the  time  of  his  death,  and,  upon 
the  production  thereof,  it  appeared  that  it  was  cancelled, 
and  that,  across  the  face  of  it  the  words  following  were 
written  in  the  handwritmg  of  the  testator :  ^^  Cancelled, 
the  marriage  not  having  taken  place.  JB.  Mitford^ 
Dacca^  April  25th  1825f'  that,  on  the  inquiry  before  the 
Master  relative  to  Miss  Pattle's  claim,  evidence  on  both 
sides  was  entered  into,  but  the  Master  admitted,  as 
evidence  in  support  of  the  claim.  Miss  PattWs  own 
affidavit  made  in  support  of  the  petition  on  which  the 
order  giving  her  liberty  to  go  in  before  the  Master  and 
prove  her  alleged  debt  against  the  testator's  estate,  was 
made,  although  the  petitioners  objected  to  such  affidavit 
being  admitted  as  evidence.  The  petition  then  set  forth 
the  Master's  report  of  the  23rd  of  April  1846,  by  which 
he  found  (as  before  mentioned)  that  there  was  not  any- 
thing due,  to  Miss  Pattk,  from  the  testator's  estate : 
and  it  prayed  that  that  report  might  be  confirmed,  and 
that  the  petition  on  which  the  order,  giving  Miss  Pattle 
liberty  to  go  in  and  prove  her  debt,  was  made,  might  be 
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dismissed  and  that  she  might  be  ordered  to  pay  the  1848. 

costs  of  the  last-mentioned  petition  and  order  and  of  the  Mitford 

proceedings  under  it,  and  of  the  now  stating  petition.  o. 


BsYNOLns. 


The  petitions  now  came  on  to  be  heard. 

Mr.  Bethell  for  Miss  Pattle. 

The  question  is  whether  the  bond  which  the  testator 
executed  to  Miss  Pauleys  uncles  and  Mr.  Boodle^  was 
mtended  to  remain  in  force,  or  only  to  answer  a  par- 
ticular purpose,  which  has  failed.  I  submit  that  it  was 
intended  to  remain  in  force,  and  that  Miss  Patile  is  now 
entitled  to  have  the  money  secured  by  it,  paid  to  her, 
with  interest  from  the  time  when  it  was  executed. 

The  testator,  during  a  temporary  absence  from  Dacca^ 
which  was  the  place  of  his  residence,  wrote  a  letter,  to 
Miss  PatiUy  in  order  to  guide  her  determination  as  to 
accepting  or  refusing  the  proposals  of  marriage  which 
Mr.  Huddleston  had  made  to  her.  That  letter  contains 
the  following  passages: — ^'Mr.  Huddleston  asked,  at 
parting,  if  he  had  my  full  consent.  My  answer  was  that 
if,  on  reflection,  you  freely  consented  to  marry  him,  you 
had  my  full  consent :  if  you  decided  otherwise,  you  would 
also  have  my  full  consent ;  as  your  own  happiness  and 
feelings  I  was  bound  to  honour  and  support.  Be  assured, 
therefore,  that,  whatever  your  determination  may  be,  it 
will  obtun  my  approval :  for,  as  my  child,  dutiful  and 
affectionate  as  you  have  been  to  me,  your  happiness  is 
my  only  wish.""  This  letter  shows,  most  clearly,  that 
the  testator  had  adopted  Miss  Pattle,  and  placed  him- 
self tit  loco  parentU  with  regard  to  her.  He  did  not, 
however,  make  any  provision  for  her  except  by  the  bond 
in  question ;  and  that  circumstance  alone,  ought  to  have 
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went  to  reside  with  his  wife.  In  1836  the  testator  died. 
Two  years  afterwards,  a  decree  was  made  in  a  suit  for 
the  administration  of  his  estate.  In  1843  the  bond  was 
found,  amongst  his  papers,  with  the  word,  "  Cancelled^ 
written  across  it.  In  1844,  which  was  twenty  years  after 
the  bond  was  executed,  Miss  Pattle  discovers  that  the 
testator  executed  the  bond  with  the  intention  of  making 
a  permanent  provision  for  her,  whether  the  marriage  took 
place  or  not.  The  presumption  from  all  the  circum- 
stances of  the  case,  is  either  that  the  bond  was  never 
delivered  so  as  to  be  binding  on  the  testator,  or,  if  it 
was,  that  Miss  Pattle  relinquished  her  claim  under  it. 
In  Flower  v.  Marten  (b),  a  bond  was  given  by  a  son  to 
his  father,  in  1822.  The  father  died  in  1834,  having 
lived,  during  the  interval,  in  the  utmost  amity  with  his 
son,  and  vnthout  making  any  demand  upon  the  bond. 
The  Court  presumed,  from  those  circumstances  and 
from  the  relation  in  which  the  parties  stood  to  each 
other,  that  the  father  had  abandoned  aU  claim  under 
the  bond.  Our  case  is  much  stronger  than  Flower  v. 
Marten :  for  that  was  a  suit  to  have  a  bond  in  the  pos- 
session of  a  third  party,  delivered  up.  But  we  do  not 
ask  any  such  relief.  We  are  merely  resisting  a  claim 
made  upon  an  instrument  which,  for  twenty  years,  was 
considered  as  waste  paper,  and  which  is  not  proved,  by 
any  legitimate  evidence,  to  have  been  ever  out  of  the 
testator's  possession.  The  circumstance  of  its  having 
remained  in  the  testator's  possession,  may  not  be  suf- 
ficient, of  itself,  to  invalidate  it ;  but  it  greatly  aids  the 
presumption  that  all  claim  under  it  was  relinquished. 


Lastly,  we  contend  that  the  bond  and  the  settlement 
show  that  the  testator  intended  to  make,  by  the  bond. 


(b)  2  Myl.  &  Or.  459 ;  see  pages  4/4  and  475. 
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not  a  permanent  provision  for  Miss  Pattle^  indepen- 
dently of  the  marriage,  but  only  a  provision  in  the  event 
of  the  mairiage  taking  place. 


1848. 


If  the  testator  had  intended  to  make  a  permanent 
provision  for  Miss  Pattle,  he  would  have  made  her  the 
obligee  in  the  bond :  but,  instead  of  doing  so,  he  made 
the  trustees  of  the  settlement  the  obligees.  The  settle- 
ment recites  that  the  testator,  in  prospect  of  the  intended 
marriage^  had  agreed  to  execute  and,  accordingly,  had 
executed  the  bond ;  and  also  that  Huddkston,  in  pro- 
spect of  the  intended  marriage,  had  agreed  to  execute  a 
bond.  It  then  declares  trusts,  of  the  sums  secured  by 
those  bonds  and  of  the  funds  belonging  to  Miss  Pattle, 
for  the  benefit  of  her  and  Huddleston  and  the  children  of 
their  marriage.  After  which  comes  the  proviso  which 
was  relied  on,  by  Mr.  Bethell^  as  the  foundation  of  Miss 
Patties  claim,  namely,  that,  until  the  marriage  should 
be  solemnized  according  to  the  forms  of  the  Church  of 
England^  or,  in  case  it  should  not  be  so  duly  solenmized 
within  twelve  calendar  months  from  the  date  of  the 
settlement,  the  trustees  should  stand  possessed  of  the 
trust-monies,  securities  and  premises  and  the  securities 
for  the  same,  in  trust  for  Miss  Pattle,  her  executors, 
&c.  Now  we  submit  that  a  reasonable  construction 
must  be  put  upon  the  concluding  words  of  that  pro- 
viso, and  that  those  words  are  governed  by  the  recitals 
to  which  we  have  adverted:  that  is  to  say,  that  they 
must  be  construed,  according  to  the  familiar  rule, 
^^ reddendo  singula  singulis;"^  or,  as  referring  to  Miss 
PattUPs  trust-monies  and  securities:  for  it  would  be 
most  unreasonable  to  hold  that  the  parties  intended 
that,  if  the  marriage  did  not  take  efiect.  Miss  Pattle 
should  take,  not  only  the  money  secured  by  the  te&- 
tator^s  bond,  but  also  the  money  secured  by  Huddle- 
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1848.  stofCs  bond ;  which  would  be  the  result  if  Mr.  BetheWs 

MiTFORD       construction  were  adopted. 

V, 

Bbynolds.  Mr  2:foyd  with  Mr.  Stuart  and  Mr.  L.  Wigram. 

Where  a  certain  state  of  things  is  found  to  exist,  and 
there  is  no  evidence  of  any  alteration  in  that  state,  the 
presumption  of  law,  is  that  it  has  always  existed.  Here 
the  bond  and  settlement  were  in  the  testator  s  posses- 
sion at  his  decease ;  and,  as  Miss  Pattle^s  affidavit  was 
clearly  not  admissible  to  show  that  any  change  ever  took 
place  in  the  custody  of  those  instruments,  the  presump- 
tion is  that  they  were  never  out  of  the  testator^s  posses- 
sion. ' 

No  one  will  dispute,  at  the  present  day,  that  the 
mere  fact  of  a  person  keeping  a  bond,  which  he 
has  executed,  in  his  possession,  invalidates  it  at  law. 
The  law  on  that  subject  was  very  much  discussed  in 
Hope  V.  Hope  (d),  a  case  which  was  recently  before  the 
Mtuter  of  the  Rolls^  and  on  the  trial  of  an  action  be- 

'  tween  the  parties ;  and  the  conclusion  that  was  come  to, 
was  that,  although  the  keeping  of  a  voluntary  deed  in 

:  the  possession  of  the  party  who  has  executed  it,  does 
not,  of  itself,  invalidate  the  deed,  it  is  always  a  circum- 
stance to  be  looked  at  for  the  purpose  of  determining 
whether  it  was  or  not  a  complete  instrument.  The  same 
question  came  before  Sir  Thomas  Plumer^  M.R.^  in 
1  Cecil  V.  Butcher  {e)  ;  and  the  proposition  established 
'  by  that  case,  is  that,  where  a  party  executes  a  voluntary 
deed  and  keeps  it  in  his  possession  for  a  purpose  which 
has  never  been  completed,  the  instrument  has  no  opera- 

[d)   The  hearing  of  this     is  reported  in  10  Beav.  181. 
Cause  on  the  equity  reserved,         {e)  2  Jac.  &  Walk.  565. 
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tion  in  equity.  Now  the  laches  of  MisB  PattU  and  all  the 
other  circumstances  of  this  case,  especially  the  recitals 
in  the  settlement  and  the  circumstance  of  the  testator 
having  written  on  the  bond :  '^  Cancelled,  the  marriage  not 
having  taken  place,^  tend  to  show  that  the  testator,  when 
he  executed  the  bond,  intended  to  make,  not  a  permanent 
provision  for  Miss  Pattle^  wholly  independent  of  the  mar- 
riage, but  a  provision,  by  way  of  marriage  portion,  for  her. 
If  that  be  so,  the  fact  of  the  marriage  not  having  taken 
place,  brings  this  case  within  Hope  v.  Hope  and  Cecil 
V.  Butcher  and  the  authorities  on  which  Sir  Thomas 
JPlumer  baaed  his  judgment  in  the  latter  case.  The 
purpose  for  which  the  bond  was  executed,  was  not  com- 
pleted ;  and,  therefore,  it  is  not  only  an  instrument  on 
which  relief  cannot  be  granted  in  this  Court,  but  one 
against  which  this  Court  would  grant  relief:  JBircA  v. 
JSlagrave  (/). 


1848. 


Mnroao 
Reynolds. 


Mr.  Lloyd  then  contended  that  the  circumstance  of 
the  bond  being  executed,  not  to  Miss  Pattle  but  to  the 
trustees,  showed  that  the  testator  intended  the  money 
secured  by  it  to  be  a  marriage-portion  only ;  and  that 
the  recitals  and  operative  part  oi  the  settlement  led  to 
the  same  conclusion.  With  respect  to  the  proviso  on 
which  Miss  Pattle's  claim  was  mainly  rested,  he  said  that 
it  applied  only  to  Miss  Patties  funds,  which  were  the 
only  funds  in  existence  at  the  date  of  the  settlement 
and  that  it  did  not  apply  to  the  money  secured  either 
by  the  testator^s  or  by  Huddleston's  bond;  for  those 
monies  were  not  to  be  paid  and,  therefore,  were  not  to 
become  available  to  the  purposes  of  the  settlement, 
within  the  time  limited  for  that  proviso  taking  effect, 
namely  twelve  calendar  months  next  after  the  execution 
of  the  settlement. 

(/)  Amb.  264. 
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MiTPOBD       *'®^  opposed  Miss  Pattk's  petition. 

9. 

Reynolds.  ^^^  Craig,  Mr.  Stevens  and  Mr.  Leach  appeared  for 

other  parties. 

Mr.  Bethell,  in  his  reply,  said  that  Miss  PattWs 
affidavit  had  been  rightly  admitted  as  evidence:  but 
whether  it  had  or  not,  was  quite  immaterial ;  for  Miss 
Pattle  had  been  examined  before  the  Master^  on  behalf 
of  the  parties  who  opposed  her  claim,  and  that,  in  her 
examination,  she  had  deposed  to  the  same  facts  as  she 
had  stated  in  her  affidavit.  He  added  that  the  words : 
"  trust  premises,*^  were  used  in  the  parts  of  the  settle- 
ment which  preceded  the  proviso  on  which  he  relied ;  but, 
in  that  proviso,  the  words :  '*  and  the  securities  for  the 
same,^  were  added :  and  he  cited  Barlow  v.  Heneage  (g). 

The  Vick-Chancellor  : 

The  only  question  that  I  have  to  determine,  is  whether, 
according  to  the  tnie  construction  of  the  settlement, 
and  having  regard  to  the  circumstances  that  have  taken 
place,  Miss  Pattle  has  become  the  cestui  que  trust  of  the 
bond.  Because  it  is  not  my  duty  to  pronoimce  any 
opinion  as  to  the  legal  validity  of  the  bond :  if  there  is 
any  legal  objection  to  it,  that  may  be  tried  in  an  action 
on  the  bond;  which  the  Court  would  permit  to  be 
brought,  if  there  really  was  any  legal  objection.  But  I 
am  bound  to  consider  the  bond  as  being,  prima  facie, 
legal,  and  as  one  on  which  money  might  be  recovered, 
provided  only  the  case  were  such  as  that  the  Court 
should  think  it  right  that  those  persons  who  are 
named  as  the  obligees  and  who  are  also  the  trustees  of 


(g)  Prec.  Ch.  210. 
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the  settlement,  ought  to  be  permitted  to  sue  on  the 
bond  for  the  benefit  of  Miss  Paitle. 

I  hare  perused  the  settlement,  very  attentively,  from 
beginning  to  end.  It  is  impossible  to  read  it  without 
obeenring  the  unskilful  manner  in  which  it  is  drawn, 
but  I  must  consider  what  is  the  true  construction  of  it, 
in  the  state  in  which  I  find  it. 


1848. 
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Now  the  case  was  this :  there  was,  more  or  less,  an  in- 
tention that  Miss  Pattle  should  marry  Mr.  Huddleston ; 
but  there  certainly  was  an  objection  to  the  marriage,  on 
the  part  of  Mr.  Mitfordy  grounded  on  this,  that  he  did 
not  favour  those  religious  views  which  Mr.  Huddleston 
had  adopted ;  and  he  was  very  anxious,  in  the  first  place, 
that  the  marriage  should  be  celebrated  according  to  the 
forms  of  the  Church  ot  England :  and  he  was  also  anxious 
(if  the  words  of  the  settlement  are  to  be  taken  in  their 
strict  and  literal  sense)  that  all  the  issue  of  the  marriage 
should  be  brought  up  as  members  of  the  Church  of 
England. 

He  executed  a  bond  bearing  date  the  Slst  of  October 
1824,  in  a  penal  sum,  by  which  he  bound  himself  to  pay 
20,000  sicca  rupees,  on  the  Slst  of  October  1825 ;  and  an 
instrument  was  prepared,  in  the  nature  of  a  marriage 
settlement,  which  also  was  dated  the  Slst  of  October 
1824,  and  was  executed  by  Mr.  Huddleston,  by  Miss 
Pattle  and  by  Mr.  Mitford,  but  not  by  any  of  the  trus- 
tees. That  settlement  recited  that  a  marriage  was 
intended  to  be  shortly  had  and  solemnized  between 
Henry  Joseph  Huddheton  and  Eliza  Henrietta  Pattle ; 
and  that  Miss  Pattle  was  entitled  to  stock  in  the  £^ 
per  Cents,  and  the  £^  per  Cents.,  and  to  an  annuity  of  a 
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certain  quantity  of  French  money,  which  was  greatly  in 
arrear .  The  settlement  next  recites :  '^  And  whereas  there 
is  also  a  considerable  arrear  of  dividends  due  under  the 
said  stocks  or  funds  in  England^  and  it  is  uncertain 
whether  the  same  be  or  be  not  laid  out  or  invested,  in  the 
purchase  of  additional  stock  or  funds,  for  the  benefit  of  the 
said  Eliza  Henrietta  Pattle :  and  whereas,  in  prospect 
of  the  said  intended  marriage,  the  said  Robert  Mitford 
hath  agreed  to  execute,  and,  accordingly,  hath  executed, 
the  bond  hereinafter  more  particularly  mentioned,  for 
securing,  to  the  said  James  Pattle^  William  Pattle  and 
John  Boodle^  the  sum  of  sicca  rupees,  20,000,  and  inter- 
est;  and  whereas  the  said  Henry  Joseph  Huddhston 
hath  also,  in  prospect  of  the  said  intended  marriage, 
agreed  to  execute  a  bond  to  the  said  James  PcUtle^  Wil- 
liam Pattle  and  John  Boodle^  for  securing  the  sum  of 
sicca  rupees,  10,000,  and  interest  as  hereinafter  particu- 
larly mentioned;  and  whereas  the  said  Henry  Joseph 
Huddkston  and  Eliza  Henrietta  Pattle  and  the  said 
Robert  Mitford^  are  desirous  of  settling  the  said  stock 
in  the  said  funds  in  England,  the  said  Rente  Viagere, 
the  said  arrears  of  dividends  or  the  stocks  purchased 
therewith,  in  case  any  shall  have  been  so  purchased,  and 
the  sums  secured  by  the  said  bonds  respectively,  toge- 
ther with  the  interest  to  accrue  thereon,  for  the  benefit 
of  themselves  and  the  issue  of  the  said  intended  mar- 
riage.^^     Here  is  one  instance  of  the  careless  manner  in 
which  the  settlement  is  prepared.     It  recites  that  the 
intended  husband  and  wife  and  Mr.  Mitford^  are  desirous 
of  settling  these  sums  for  the  benefit  of  themselves  and 
the  issue  of  the  intended  marriage.     Then  it  recites  Mr. 
Mitford^s  bond,  and,  next,  Mr.  HuddlestofCs  bond.     It 
takes  notice  of  the  fact  that  Mr.  Mitford'^s  bond  had 
been  delivered  to  the  trustees ;  but  there  is  no  similar 
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recital  aa  to  Mr.  Huddleston'i  bond.  Then  it  proceeds 
thus :  *^  And  whereas  it  is  proposed  and  agreed  and  de- 
clared, by  and  between  the  said  parties  to  these  presents, 
that  the  several  stocks  or  funds  of  and  belonging  to  the 
said  Eliza  Henrietta  Pattle  and  standing  in  the  name 
of  the  several  persons  whose  names  are  inserted  in  the 
particnlars  upon  these  presents  indorsed,  together  with 
the  said  Rente  Viagere^  and  all  other  stocks  or  funds 
which  may  have  been  purchased  by  and  with  the  pro- 
duce of  the  said  stocks  or  funds  or  any  of  them,  should, 
as  soon  as  circumstances  will  permit,  be  transferred  and 
assigned  to  and  into  the  names  of  the  said  James  Pattle^ 
William  Pattle  and  John  Boodle^  or  the  survivors  or 
survivor  of  them,  and  that  the  dividends  and  interest 
which  may  have  been  received  and  accumulated  in  the 
hands  of  the  several  persons  in  whose  names  the  said 
several  parcels  of  stocks  now  stand,  should,  in  case  the 
same  may  not  yet  have  been  laid  out,  pay  over  the  same 
to  the  said  trustees  for  answering  the  purposes  of  this 
settlement:  Now  this  indenture  witnesseth  that,  in 
order  to  carry  the  desire  and  intention  of  the  said  Henry 
Joseph  Huddlestan  and  JEliza  Henrietta  Pattle^  his  in- 
tended wife,  and  of  the  said  Robert  Mitfordf  into  effect, 
and  for  dedaring  the  several  trusts,  be,  subject  to  which 
the  three  trustees  shall  stand  and  be  possessed  of  and 
interested  in,  as  well  as  the  said  stocks  or  funds  and 
Rente  Viagere  comprised  in  the  said  indorsed  particulars, 
and  all  dividends,  interest  and  monies  which  shall  have 
arisen  therefrom  respectively,  as  also  the  sums  to  be 
received  under  and  by  virtue  of  the  said  two  several 
bonds  and  the  interest  thereof,  and  of  the  securities  for 
the  same  respectively,  they  the  said  Henry  Joseph  Hud- 
dleston  and  Eliza  Henrietta  Pattle  his  intended  wife, 
and,  with  respect  to  the  said  sum  of  sicca  rupees,  20,000, 
60  secured  by  the  bond  of  the  naid  Robert  Mitford  and 
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the  interest  thereof,  by  and  with  the  consent  and  full 
approbation  of  the  said  Robert ^  Mitford^  testified  by 
his  sealing  and  delivering  these  presents,  do,  by  these 
presents  declare,'*^  &c.  Now  it  is  very  remarkable  that 
there  is  this  introduction  of  a  particular  consent  and 
approbation  of  Mr.  Mitford,  as  to  his  bond  ;  but  there 
is  nothing  similar  introduced  with  respect  to  the  bond 
given  by  Huddieston.  Then  it  says  that  the  trustees 
shall  stand  possessed  and  interested.  Then  we  come  to 
the  ever-varying  description  of  the  things  of  which 
they  are  to  stand  possessed:  '^of  and  in  the  same 
stocks,  funds,  Bente  Viagere,  dividends,  principal  and 
interest  monies  respectively,  and  all  and  every  sum  and 
sums  to  be  received  thereby  or  thereunder  respectively, 
and  the  interest,  dividends  and  proceeds  thereof,  upon 
the  trusts  and  to  and  for  the  ends,  intents  and  pur- 
poses, and  subject  to  the  several  powers,  provisoes, 
and  declarations  and  agreements  hereinafter  expressed 
and  declared  of  and  concerning  the  same :  and  they  the 
said  Henry  Joseph  Huddieston  and  JEliza  Henrietta 
Pattle  his  intended  wife,  do  hereby  direct  the  said 
stocks,  funds,  Rente  Viagere^  dividends,  monies  and  se- 
curities to  be  transferred  and  made  over  accordingly.'*^ 
Then  the  trustees  covenant,  with  the  intended  husband 
and  wife,  that  they,  the  trustees  will:  ^^when  and  so 
soon  as  the  said  stocks  or  funds  in  England  comprised 
in  the  said  particulars  hereupon  indorsed,  and  the  said 
Rente  Viagere^  and  other  the  stock  which  shaU  or  may 
have  been  so  purchased  by  and  with  the  said  dividends, 
each  and  every  of  them,  shall  be  transferred  into  their 
names,  or  into  the  names  or  name  of  the  survivors  or  sur- 
vivor of  them,  or  the  executors  or  administrators  of  such 
survivor,  and  the  dividends  and  proceeds  thereof  and 
therefrom,  and  also  of  and  in''^  all  sum  and  sums  of  money 
which  shall  or  may  be  received  by  them,  or  the  survivors 
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&c.,  as  the  accumulation  of  the  dividends  of  the  said 
funds  and  under  or  by  virtue  of  the  said  two  several 
bonds  hereinbefore  recited  or  referred  unto,  or  any  or 
either  of  them,  or  by  any  the  means  aforesaid,  stand 
possessed  and  interested  of  and  in  the  same,  severally 
and  respectively,  and  the  securities  for  the  same  re- 
spectively, in  trust,  as  soon  as  and  if  the  circumstances 
of  the  case  will  admit  and  allow  of,  to  call  in  and  compel 
payment  of  the  same  respectively."^  That  is  the  first 
trust :  if  circumstances  will  permit  and  allow,  they  are 
to  call  in  and  compel  payment  of  those  monies  respect- 
ively ;  and,  when  they  receive  them,  they  are  to  lay  out 
and  invest  them  in  the  manner  mentioned:  and  then 
they  are  to  pay  and  deliver  the  interest,  dividends,  and 
produce  and  proceeds  of  the  trust  premises  to  the  wife, 
for  life  for  her  separate  use,  and,  after  her  death,  to  the 
husband.  And  then  and  there  foUow  various  trusts  for 
the  benefit  of  the  children  of  the  marriage,  in  which  the 
epithet,  ^^ capital^  is  coupled  with,  'Hrust  premises.'"  But 
it  is  not  necessary  to  make  any  other  observation  on 
those  trusts,  except  that  the  education  of  the  children 
is  to  be  according  to  the  Protestant  religion  of  the 
Established  Church  of  England.  Then  this  declaration 
follows:  *^That,  subject  to  the  trusts  hereinbefore  de- 
clared for  the  benefit  of  the  said  Henry  Joseph  Hudr 
dleston  and  JEliza  Henrietta  Pattle^  during  their  lives 
respectively,  in  case  there  shall  not  be  any  child  of  the 
marriage  who,  being  a  son,  shall  attain  the  age  of  twenty- 
one  years,  or,  being  a  daughter  shall  attain  that  age  or 
be  married,  then  the  trustees  shall  stand  possessed  of 
and  interested  in  the  said  trust  premises,  and  all  divi- 
dends, interest  and  annual  proceed  and  produce  thence- 
forth to  become  due  and  payable  in  respect  of  the  same 
respectively,  and  all  accumulations  thereof,  upon  trust  to 
pay  and  transfer  the  same  in  manner  following,  that  is  to 


1848. 


MrrFORD 

V, 

Reynolds. 


154 


CASES  IN   CHANCERY. 


1848. 


MiTFORD 
9. 

Reynolds. 


say,  as  to  the  sum  of  sicca  rupees,  10,000,  which  shall 
or  may  have  been  received,  by  the  trusteeSi  under  and  by 
virtue  of  the  said  bond  of  the  said  Henry  Joseph  Hud- 
dleston^  and  the  securities  for  the  same,  in  trust  to  pay, 
assign  and  transfer  the  same  unto  the  said  Henry 
Joseph  Huddleston  absolutely,  in  case  he  shall  be  then 
living,  and,  in  case  he  shall  be  then  dead,  to  his  exe- 
cutors and  administrators ;  and,  as  to  all  and  singular 
other  the  said  trust  monies  and  premises  and  all  accu- 
mulations thereof  and  therefrom  and  the  securities  for 
the  same,  in  trust  to  pay,  assign  and  transfer  the  same 
unto  the  said  Eliza  Henrietta  Pattle^  the  intended  wife 
of  the  said  Henry  Joseph  Huddleston^  absolutely,  in  case 
she  shall  be  then  living,  and,  in  case  she  shall  be  then 
dead,  then  to  the  executors  or  administrators  of  the  said 
Eliza  Henrietta  Pattle  absolutely,  without  any  condi- 
tion whatsoever ;  and  that,  in  respect  thereof,  any  will 
or  codicil,  or  instrument  made  and  executed  by  her  in 
the  nature  of  a  will  or  codicil,  at  any  time  during  her 
coverture,  (which  the  said  Henry  Joseph  Huddleston 
doth  hereby  consent  to  her  making)  shall  be  effectual 
and  pass  the  same,  nevertheless,  subject  to  the  exercise 
of  the  power  of  appointment  hereinbefore  contained.^ 
Then  comes  this  proviso :  ^'  Provided  always,  and  it  is 
hereby  agreed  and  declared,  by  and  between  the  said 
parties  to  these  presents,  that,  until  the  said  intended 
marriage  shall  be  duly  had  and  solemnized  according  to 
the  forms  of  the  Protestant  Church  of  England.^  I 
must  here  observe  that  there  is  no  previous  direction 
that,  until  the  marriage,  the  trustees  shall  stand  pos- 
sessed of  the  funds  that  come  from  the  wife,  in  trust  for 
the  wife,  and  from  the  bond  of  Huddleston,  in  trust  for 
him,  and  from  the  bond  of  Mr.  Miiford,  in  trust  for 
him ;  but  everything  which,  in  settlements  drawn  with 
any  degree  of  skill,  is  made  preliminary,  is  postponed  to 
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this  final  clause.  Then  it  goes  on :  ^<  That,  until  the 
said  intended  marriage  shall  be  duly  had  and  solemnized 
according  to  the  forms  of  the  Protestant  Church  of 
Englandj  or  in  case  the  same  shall  not  be  so  duly  so- 
lemnized within  the  space  of  twelve  calendar  months 
next  after  the  date  of  these  presents,  then  and  in  such 
case,  the  said  James  Pattle^  William  Pattle  and  John 
JBoodle,  and  the  survivors  &c.  shall  and  do  stand  pos- 
sessed of  and  interested  in  all  and  singular  the  said  trust 
monies,  securities  and  premises,  and  the  securities  for 
the  same,  in  trust  for  the  said  JEKza  Henrietta  Pattle^ 
her  executors,  administrators  and  assigns,  absolutely, 
without  any  further  trust,  end,  intent  or  purpose  what- 
soever, and  shall  pay  and  assign  and  transfer  the  same 
accordingly;  anything  in  these  presents  contained  to 
the  contrary  thereof  in  anywise  notwithstanding.^ 


1848. 


MiTFoan 

V, 

Rkynolds. 


The  fact  is  that  no  marriage  ever  took  place.  Then 
the  question  arises  what  is  to  be  done  in  respect  of  those 
words. 


Now  the  first  thing  to  be  observed,  is  that  it  is  impos- 
sible to  suppose  that  it  was  the  intent  and  meaning  of 
Mr.  Huddleston  to  give  a  bond  which  was  to  be  for  the 
benefit  of  a  lady  whom  he  did  not  marry.  That  cannot 
be  supposed  for  a  moment.  Common  sense  then  requires 
that  some  limited  construction  should  be  put  upon  the 
words.  Besides  which  there  is  this  to  be  observed ;  that 
the  trustees,  as  I  have  before  stated,  were  to  stand  pos- 
sessed of  the  bonds  upon  trust,  as  soon  as  and  if  the  cir- 
cumstances of  the  case  would  admit  and  allow  of,  to  call 
in  and  compel  payment  of  the  sums  secured  by  them ; 
and  I  ask  whether  the  circumstances  of  the  case  were  in 
fact  such  as  that  this  Court  would  have  permitted  the 
trustees,  if  they  had  had  the  personal  possession  of  Mr. 
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HuddlesUm's  bond,  to  have  called  in  the  money  due  on 
it,  for  the  purpose  of  handing  it  over  to  the  lady  whom 
he  expected  to  marry,  and  for  whom  and  for  whose 
children  the  sum  secured  by  the  bond  was  intended  to 
be  a  provision,  as  a  douceur  for  not  marrying  him.  That 
cannot  be  the  meaning  of  the  words. 


Then  there  is  this  also  to  be  observed:  namely,  that 
a  marriage  might  have  been  solemnized,  between  Miss 
Pattle  and  Mr.  Huddleston,  according  to  the  rites  of 
the  Romish  Church,  and  not  according  to  the  rites  of 
the  Church  of  England.  In  that  case  the  proviso,  if 
construed  strictly,  would  have  entitled  Miss  Pattle  to 
the  money  secured  by  Mr.  Mitford's  bond.  But  there 
cannot  be  the  slightest  doubt  that  Mr.  Mitford  not  only 
had  no  such  intention,  but  meant  quite  the  contrary. 
That  being  the  case,  I  am  not  at  liberty  to  construe  the 
proviso  literally;  but  I  must  put  such  a  construction 
upon  it  as  is  consistent  with  common  sense,  and  with  the 
intention  of  the  parties,  as  it  is  to  be  collected  from 
other  parts  of  the  settlement.  Accordingly,  I  hold  that 
the  proviso  must  be  construed,  reddendo  singula  singulis^ 
that  is  to  say  that,  in  the  event  of  the  intended  marriage 
not  taking  effect,  the  trustees  were  to  hold  Mr.  Mit- 
fords  bond  and  the  money  secured  by  it,  in  trust  for  him ; 
Mr.  Huddleston^s  bond  and  the  money  secured  by  it,  in 
trust  for  him,  and  Miss  Pattk's  stock  and  her  other 
property,  in  trust  for  her. 


Therefore,  without  entering  into  the  question  as  to 
the  validity  of  the  bond,  I  shall  declare  that  Miss  Pattle 
is  not  entitled  as  cestui  que  trust  of  it. 


The  Master's  report  must  be  confirmed,  and  both  of 
Miss  Pattle's  petitions  must  be  dismissed  with  costs. 
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CARTER  V.  BARNARD,  ^/  1848 : 

V                       24th  Much. 
EX  PARTE  CARTER.   '  » , > 

A.'S  the  hearing  of  this  Cause,  two  Queen's  Counsel        Cowud. 

and  one  gentleman  without  the  bar,  appeared  for  the         

Plaintiff.  The  second  Queen's  Counsel  drew  the  bill  Sjj^'j^'^*™" 
when  he  was  without  the  bar.  On  the  day  on  which  Queen  s  counsel 
the  bill  was  filed,  the  PlaintiTs  soUcitor  retained  the  for  the  Plaintiff, 

at  the  nPAring, 

senior  Queen^s  Counsel.     Before  the  Cause  was  heard,  allowed ;  the 
the   other  was  called  ^within  the   bar.     The    Taxing-  second  Qaeen*8 
JUasier  disallowed  the  fee  paid  to  and  the  other  ex-  draw^the^SP 
penses  occasioned  by  employing  that  gentlenuin  at  the  when  he  was 
hearing.     Upon  which  the  Plaintiff  presented  a  petition  ^^hout  the  bar. 
insisting  that  the  Temng-Master  ought  to  have  allowed  ^^   *"  l^^ 
the  fee  and  other  expenses.  ^        '*  V^    ^ 

Mr.  Bethell  and  Mr.  Heathfield  supported  the  pe-         '^  '**^-^'  / 
iition. 

Mr.  Jcanes  Parker  opposed  it.  He  said  that,  in  tax- 
ing costs  as  between  party  and  party,  the  rule  was  to 
allow  the  costs  of  only  two  Counsel,  unless  the  Cause 
was  one  of  great  importance  and  the  pleadings  and 
evidence  in  it,  were  voluminous;  in  which  case  the 
costs  of  a  third  Counsel  would  be  allowed :  Smith  v. 
The  Earl  of  Effingham  (a). 

The  Vice-Chancellor  said  that,  ever  since  he  had 
known  the  profession,  the  general  rule  had  been, 
where  the  Counsel  who  drew  the  pleadings  was  made 

^  (a)  lOBeav.  378. 
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a  Queen''s  Counsel  before  the  hearing  of  the  Cause,  to 
employ  him  at  the  hearing ;  and  that,  if  ever  there  was 
a  case  which  required  the  services  of  that  Couasel,  it 
was  this  case ;  for  the  pleadings  were  framed  with  great 
skill  and  ingenuity ;  and  the  case  was  one  of  the  most 
difficult  and  intricate  that  he  had  ever  had  to  decide ; 
therefore  the  PlaintifTs  solicitor  had  acted,  most  judi- 
ciously, in  giving  a  brief  to  the  second  Queen^s  Counsel ; 
and  the  Taxing-Master  ought  to  have  allowed  the  ex- 
penses occasioned  by  employing  him  :  and,  consequently, 
he  should  direct  the  Taxing-Master  to  review  his  cer- 
tificate. 


1848: 
24th  March. 
^^ ^ 

Appointment 

of  New  Trustees. 

Trustees. 


The  Master  di- 
rected to  ap" 
point  a  new 
trustee,  al- 
though some  of 
the  cestuis  que 
trust  were  in- 
fants, and 
another  was  out 
of  the  jurisdic- 
tion. 


HUNTER  V.  GIBSON.V 

This  was  a  suit  by  five  out  of  six  cestuis  que  trust 
under  a  marriage-settlement,  against  the  sole  surviving 
trustee  and  the  sixth  cestui  que  trusty  for  the  appoint- 
ment of  new  trustees. 

Three  of  the  PIainti(&  were  infants,  and  the  cestui  que 
trust  who  was  a  Defendant,  was  out  of  the  jurisdiction : 
but,  nevertheless,  the  Court,  on  the  application  of  the 
PlaintifTs  counsel  and  the  trustee's  counsel  not  ob- 
jecting, referred  it  to  the  Master  to  appoint^  (and  not 
merely  to  approve  of)  a  new  trustee  (a). 

Mr.  James  Parker  appeared  for  the  Phuntiffis,  and 
Mr.  Pole  for  the  trustee. 


(a)  See  Seton  on  Decrees,  250. 
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IN  THE   MATTER  OP  THE  SHEFFIELD   (  /      1848: 
AND  LINCOLNSHIRE  RAILWAY  ACT.  25th  March. 

EX  PARTE  HODGE.  CoaU. 

Lands  Clauses 
After  the  raUway  company  had  taken  a  part  of  the        p^/^' 
petitioner'^s  land,  under  their  Act,  with  which  the  Lands 
Clauses  Consolidation  Act  (8  &  9  Vict.  c.  18)  was  in-  A.  purchased 
corporated,  and  had  paid  644/.  into  Court  in  respect  of  green-acre  for 

•X    lu         lu'  r      *u  c       •        X-       xu  X    l^^^^-  hi  lieu 

it,  the  petitioner,  for  the  purpose  of  re-mvesting  that  of  black-acre 

sum,  agreed  to  purchase  a  piece  of  land  for  1000/.,  and  which  a  railway 

obtained  an  order,  in  obedience  to  which  the  Master  ^^^"^    ]?• 

reported  in  favour  of  the  title  to  it,   and  that  the  and  for  which 

purchase  was  a  fit  and  proper  one  wherein  to  re-invest  *hey  had  paid 

the  644/.     The  petitioner  then  presented  a  petition  Court.    The 

praying  that  the  report  might  be  confirmed ;  that  the  company  were 

Master  might  be  directed  to  settle  a  proper  conveyance  ^  f^       ^^^ 

for  the  purpose  of  carrying  the  agreement  into  efiect ;  costs  as  he 

and,  upon  the  Master  certifying  that  the  conveyance  wouldhave been 

had  been  executed  by  the  vendor,  that  the  644/.  might  ^^  qq^]^  3^^^ 

be  paid  to  the  vendor;    and  that  the  Taxing-Master  of  the  Lands 

might  be  directed  to  tax  the  petitioner  his  costs,  charges  ^^*^*^'     had 

and  expenses  of  re-investing  the  644/.  in  land ;  of  the  cost  644/.  only. 

inquiry  before  the  Master;  of  the  now  stating  petition 

and  of  all  proceedings  relative  thereto  respectively ;  and 

that  such  costs,  charges  and  expenses  might  be  paid  to 

him  by  the  company.* 

Mr.  Bethell  and  Mr.  Bloxam  appeared  for  the  peti- 
tioner. 


*  See  the  80th  section  of  the  Lands  Clauses  Act. 
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1848.  Mr.  Rolt  and  Mr.  Ellison  for  the  company. 

£x    PARTE 

Hodge.  The  company  ought  not  to  be  subjected  to  any  costs, 

except  the  costs  of  re-investing  their  money  in  land.  In 
this  case,  not  merely  a  few  pomids,  but  a  very  large  sum 
more  than  the  company  paid  into  Court,  is  to  be  in- 
vested in  land.  The  larger  the  purchase  is,  the  longer 
the  abstract,  and  the  greater  the  expenses  will  probably 
be.  Where  is  the  Court  to  stop!  Would  it  have 
ordered  the  company  to  pay  the  costs  if  the  money 
invested  had  been  10,000/. ! 

Ex  parte  Tetley  (a)  and  Ex  parte  Newton  (i)  were 
referred  to  in  the  course  of  the  argument. 

The  Vick-Chancellob  : 

The  petition  in  this  case  has  avoided  the  objection  in 
Ex  parte  Tetley  ;  and  the  prayer  of  it  asks  nothing  but 
what  is  strictly  in  accordance  with  the  words  of  the  80th 
section  of  the  Lands  Clauses  Act. 

Order  made  according  to  the  prayei . 

(a)  4  Railway  Cases,  55. 

\b)  4  Toung  &  Coll.  Exch.  Cases,  518. 


CASES  IN  CHANCERY.  161 


CLARK  V.  WEBB.  //  1848 -. 

t/  18th  April. 

This  Cause  was  set  down,  under  the  39th  General  ' 

Order  of  August  1841,  to  be  heard  on  two  objections,  Parties 

taken  bj  the  answer,  for  want  of  parties.     The  object  Pleadingn 

of  the  suit  was  to  have  the  separate  property  of  the  tes-  ^^eeuiors. 

tatrix  in  the  Cause,  a  married  lady,  accounted  for  and   *  ^.,„^  _      . 

•"  A  cause  cannot 

administered.     The  testatrix  had  appointed  two  execu-  be  set  down 
tors ;  and  both  of  them  were  stated  to  have  proved  her  ^^  ^  objection 
will  and  possessed  her  assets;  but  only  one  of  them,  ties  under  the" 
(the  other  being  dead,)  was  made  a  party.  39th  Order  of 

August  1841, 
if  the  objection 
One  objection  was  that  the  personal  representative  of  is  founded  on  a 

the  deceased  executor,  ought  to  have  been  made  a  party;  ^*^*  stated  in 

and  Williams  v.  WilUams  (a)  was  cited  in  support  of  it.     j^^^  |q  ^he  bill. 

One  of  two 

The  ViceChancelhr  overruled  the  objection,  saying  ^^^^^^^^ 

that  the  possession  of  assets  spoken  of  in  the  bill,  was  a  have  possessed 

joint  possession ;  and  therefore  the  observation,  made  by  ^^^^^  testator's 

Lord  Hardwicke  in  the  case  cited,  did  not  apply.  ^^^  before -a' 

suit  was  insti- 

The  other  objection  was  that  the  representative  of  the  ^^  ^^l^^^ 
^  ^    ^       ^  admimstration 

testatrix's  husband,  who  had  survived  his  wife  but  was  of  the  testator's 

since  dead,  ought  to  have  been  made  a  party.  ®'^:,  , 

'      *  ^      ^  Held  that  the 

representative  of 

That  objection  was  founded  on  the  husband's  having,  the  deceased 

as  the  surviving  executor  stated  in  his  answer,  served  the  ®*®<^*o'»  ^^^ 

°  .  '  not  a  necessary 

Defendant  with  a  written  notice  (which  the  answer  set  party. 

forth)  that  he  claimed,  by  virtue  of  his  marital  right  or 
otherwise,  the  whole  of  the  property  which  the  will  pur- 
ported to  dispose  of:  and  Molony  v.  Kennedy {b)  was 
referred  to  in  support  of  that  objection. 

(fl)  9  Mod.  299.  {h)  Ante,  Vol.  X.  p.  254. 

Vol.  XVI.  m 
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The  Vice-Chancbllob  : 

The  39th  Order  does  not  apply  to  a  case  like  this, 
where  the  necessity  for  making  an  additional  party, 
appears,  not  from  the  bill,  but  from  a  fact  stated  in  the 
answer.  A  PlaintiiF  is  not  bound  to  take  a  matter  of 
fact  to  be  true,  merely  because  the  answer  states  it. 


The  second  objection,  therefore,  must  share  the  fate  of 
the  first(c). 

Mr.  C  M.  Itavpell  supported  the  objections. 

Mr.  Bethett  and   Mr.  JR.  W.  Moore   appeared    to 
oppose  them,  but  were  not  heard. 

(c)  See  Richardson  v.  Larpent,  2  Tou.  &  Coll.  C.  C.  507. 


MEMORANDUM. 

Mapp  V.  JEUcock,  reported  ante^  Vol.  XV.  page  568, 
has  been  reversed  by  the  Lord  Chancellor. 
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PRESTON  V.  MELVILLE.*  W  1848: 

^                       28th  Jan. 
MELVILLE  V.  PRESTON.  ^ . ^ 

MELVILLE  o.  PRESTON.  ^    ^"^jf-x.. 

Tenant  for  Life 

1  HE  hearing  of  these  Causes  for  further  directions,  is   Remainderman. 

reported,  ante.  Vol.  XV.,  page  35.  Dividend. 

Income  or 
Capital. 

The  order  then  made  directed  that  Lady  Preston^  the  

Plaintiff   in    the    first    suit,  should    transfer,   to   the  Tenant  for  Hfe 
Accountant' General,  11,620/.  16«.  Sd.  Bank  stock,  and  held  entitled  to 
certain  sums  of  Oovemment  stock ;  and  that  one  third  a  bonus  of  one 
of  the  interest  to  accrue  thereon  should  be  paid  to  Lady  1»«;<?«»^- directed 
^  ,.11.-  .1-11  •'   to  be  made  out 

Preston  during  her  life  or  until  further   order,  one  of  the  interest 

other  third,  to  the  Defendant  Catherine  Preston  during  "*d  profits  on 

her  life  or  until  further  order,  and  the  remaining  third,  of  the^ank. 
to  the  Defendant  Lady  Hay  during  her  life  or  until 
further  order. 

At  a  General  Court  of  the  Oovemor  and  Company  of 
the  Bank  of  England,  held  on  the  18th  March,  1847,  a 
motion  that  a  dividend  be  made  of  3/.  10«.  per  cent. 
interest  and  profits  for  the  half  year  ending  the  5th 
April  then  next,  without  any  deduction  on  account  of 
income  tax,  and  that,  in  addition  thereto,  a  bonus  out 
of  the  interest  and  profits,  be  made  of  one  per  cent,  on 
the  capital  stock  of  the  Corporation,  was  made  and 
carried,  and  was  confirmed  by  ballot  a  few  days  after- 
wards. 

On  the  10th  April,  1847,  the  Accountant- General 

*  Ex  Relatione  Mr.  Currey. 
Vol.  XVI.  n 
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Melville 

Preston. 


received  406/.  liss.  7rf.,  the  amount  of  the  dividend  on 
the  Bank  stock,  and  116/.  4«.  2d.,  the  amount  of  the 
bonus  payable  in  respect  of  it  in  pursuance  of  the  re- 
solution of  March,  1847. 

Upon  the  hearing  of  a  petition  in  the  Causes,  a 
question  arose  whether  the  tenants  for  life  or  the 
parties  in  remainder  were  entitled  to  the  bonus. 

It  appeared  that  only  one  warrant  was  issued  by  the 
Bank  for  payment  of  the  406Z.  Us.  Id.  and  116/.  4«.  2d., 
and  that  the  Bank  would  pay  both  sums  to  a  party 
holding  a  power  of  attorney  for  the  receipt  of  dividends. 

Mr.  Stuart  and  Mr.  Currey  for  the  tenants  for  life, 
cited  Barclay  v.  Wainewriyht  (a). 

Mr.  Lowndes  and  Mr.  Dickinson  for  the  parties  in 
remainder,  submitted  the  point  to  the  Court. 

The  Vice-Chancellor  held  that  the  tenants  for  life 
were  entitled  to  the  bonus  as  well  as  the  dividend. 


(a)  14  Yes.  66. 


>^^ 
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IN   THE    MATTER   OF    THE    LONDON  AND  K     1848: 
SOUTHAMPTON     RAILWAY     EXTENSION      ^^^  ^^""^'^ 


ACT.  Lamds  Clauses 

CansoHdation 

1  HE  questions  in  this  case  arose  upon  the  80th,  82nd,         Eailway 

86th,  and  87th  sections  of  the  Lands  Clauses  Consolida-        Cwnpany, 

tion  Act,  8th  and  9th  Vict.  c.  18.  ^^w^'; 

DeponL 


The  80th  sect,  is,  in  part,  as  follows : — In  all  cases  of  Money  paid 

monies  deposited  in  the  Bank  under  the  provisions  of  this  "^^  the  Bank  by 

or  the  special  Act  or  any  Act  incorporated  therewith,  ex-  pany  under  the 

cept  where  such  monies  shall  have  been  so  deposited  by  85th  section  of 

reason  of  the  wilful  refusal  of  any  party  entitled  thereto  q^    sea  A  t 

to  receive  the  same,  or  to  convey  or  release  the  lands  in  ordered  to  be 

respect  whereof  the  same  shall  be  payable,  or  by  reason  ^^Pfi^l  to  them, 

^f  *u       -li-i         1    ^     r  -4     /       1  /  ^  underthe87th 

of  the  wilful  neglect  of  any  party  to  make  out  a  good  section,  without 

title  to  the  land  required,  it  shall  be  lawful  for  the   any  deduction 
Court  of  Chancery  in  England,  or  the  Court  of  Exche-  [y  Sem  to^tS^ 
quer  in  Ireland,  to  order  the  costs  of  the  following  land-owner, 
matters,  including   therein  all  reasonable  charges  and 
expenses  incident  thereto^  to  be  paid  by  the  promoters  of 
the  undertaking ;  (that  is  to  say,)  the  costs  of  the  pur- 
chase or  taking  of  the  lands,  or  which  shall  have  been 
incurred  in  consequence  thereof,  other  than  such  costs 
as  are  herein  otherwise  provided  for,  and  the  cost  of  the 
mvestment  of  such  monies  in  Oovemment  or  real  secu- 
rities, &c.,  &c. 

The  82nd  sect,  enacts  that  the  costs  of  all  convey- 
ances of  lands  to  be  purchased  under  the  provisions  of 
the  Act  or  the  special  Act  or  any  Act  incorporated 
therewith,  shall  be  borne  by  the  promoters  of  the  under- 

n2 
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1848.  taking;  and  that  such  costs  shall  include  all  charges 

In  the        *°^  expenses  incurred,  on  the  part  as  well  of  the  seller 

Matter  of     as  of  the  purchaser,  of  all  conveyances  and  assurances  of 

THE  London    j^jjy  g^^J^  innjg^  ^nd  of  any  outstanding  terms  or  inter- 

SouTHAMPTON  ^^  therein,  and  of  deducing,  evidencing,  and  verifying 

Railway       the  title  to  such  lands,  and  of  making  out  and  fumish- 

^"ct'^'*     ing  such  abstracts  and  attested  copies  as  the  promoters 

of  the  undertaking  may  require,  and  all  other  reasonable 

expenses  incident  to  the  investigation,  deduction,  and 

verification  of  such  title. 

The  85th  sect,  provides  that,  if  the  promoters  shall 
be  desirous  of  entering  upon  and  using  any  lands  before 
an  agreement  shall  have  been  come  to  or  an  award  made 
or  verdict  given  for  the  purchase-money,  it  shall  be 
lawful  for  them  to  deposit  in  the  Bank,  by  way  of 
securityy  either  the  purchase-money  claimed  by  the  party 
entitled  to  sell  such  lands,  or  such  a  sum  as  shall,  by  a 
surveyor  appointed  as  therein  mentioned,  be  deter- 
mined to  be  the  value  of  such  lands,  and  also  to  give,  to 
such  party,  a  bond,  with  two  sureties,  in  a  penal  sum 
equal  to  the  sum  so  to  be  deposited,  conditioned  for  pay- 
ment, to  such  party,  of  all  such  purchase-money  as  may, 
in  manner  thereinbefore  provided,  be  determined  to  be 
payable,  by  the  promoters,  in  respect  of  the  lands,  with 
interest  at  5L  per  cent.^  from  the  time  of  entering  on 
the  lands;  and  that,  upon  such  deposit  by  way  of 
security  being  made  and  such  bond  being  delivered  or 
tendered,  it  shall  be  lawful  for  the  promoters  to  enter 
upon  and  use  the  lands. 

The  87th  sect,  enacts  that  the  money  to  be  deposited 
shall  remain  in  the  Bank  by  way  of  security^  to  the 
parties  whose  lands  shall  so  have  been  entered  upon,  for 
the  performance  of  the  condition  of  the  bond ;  and  that. 
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apon  the  condition  being  fully  performed,  it  shall  be  1848. 

lawful  for  the  Court  to  order  the  money  to  be  repaid  to        In  thb 
the  promoters,  or,  if  the  condition  shall  not  be  fully  per-      Matter  or 

formed,  to  order  the  same  to  be  applied  in  such  manner  ^^*  London 

as  it  shall  think  fit,  for  the  benefit  of  the  parties  for  Southampton 

ULWA 
rSNSK 

Act. 


vhose  security  it  shall  have  been  deposited.  Railway 

Extension 


The  London  and  Southampton  Railway  Company 
being  desirous  of  entering  upon  and  using  certain  lands, 
of  which  a  lady  named  Stevens  was  the  owner,  before 
any  agreement  had  been  come  to  or  award  made  or 
verdict  given  for  the  purchase-money,  made  a  deposit 
and  gave  a  bond  pursuant  to  the  85th  sect,  of  the 
Lands  Claiises  Act ;  and,  when  they  had  fully  performed 
the  condition  of  the  bond,  they  presented  a  petition 
under  the  87th  sect.,  for  repayment  of  the  money  so  de- 
posited by  them. 

On  the  hearing  of  the  petition,  one  question  was 
whether  Mrs.  Stevens  was  entitled  to  costs  under  the 
82nd  sect.,  (under  which  the  Taxing-Master  had  taxed 
them,)  or,  as  she  contended,  under  the  80th  sect., 
which  authorizes  the  Court  to  order,  not  only  the  costs 
of  the  purchase  or  taking  of  the  lands  or  which  shall 
have  been  incurred  in  consequence  thereof,  but  also  all 
reasonable  charges  and  expenses  incident  thereto^  to  be 
paid  by  the  promoters  of  the  undertaking. 

The  other  question  was  whether  the  costs  which  Mrs. 
Stevens  was  entitled  to,  ought  to  be  paid  out  of  the 
money  deposited. 

Mr.  Stuart  and  Mr.  Law  for  the  Company. 

Mrs.  Stevens  is  not  entitled  to  costs  under  the  80th 
sect,  of  the  Lands  Clauses  Act ;  for  that  sect,  refers  to 
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1848.  monies  deposited  under  the  prior  provisions  of  the  Act, 

In  the         ^^^  ^^*  ^  monies  deposited  under  the  86th  sect    The 
Matter  ov     monies  in  the  former  case,  are  to  be  paid  oyer,  under  the 
THE  LoMDON    dircctions  of  the  Court,  to  the  parties  interested  in  the 
Southampton  ^^®  taken  by  the  promoters  of  the  undertaking,  accord- 
Railway       ing  to  their  shares  and  interests  in  such  lands  ;*  but  the 
^^^  monies  m  the  latter  case,  are  to  be  a  security  only  for  the 

performance  of  the  condition  of  the  bond  directed  to  be 
given  by  the  promoters ;  and,  when  the  condition  has 
been  fully  performed,  the  Court  is  to  order  them  to  be 
repaid,  together  with  the  accumulation  thereof,  to  the 
promoters.  The  only  costs  which  Mrs.  Stevens  is  en- 
titled to,  are  those  mentioned  in  the  82nd  sect. ;  but 
she  has  no  lien  on  the  fund  in  Court,  in  respect  of  them. 

Mr.  Bethell  and  Mr.  Tayhr  appeared  for  Mrs. 
Stevens. 

The  Vice-Chanckixor. 
The  80th  sect,  applies  to  all  cases  of  monies  deposited 
in  the  Bank  under  the  provisions  of  the  general  Act  or 
the  special  Act  or  any  Act  incorporated  therewith, 
except  the  four  cases  which  are  expressly  excepted  in 
it ;  and  the  case  now  before  me,  is  not  one  of  those 
excepted  cases. 

The  87th  sect,  does  not  imperatively  direct  the  Court 
to  order  the  money  deposited  to  be  repaid  on  the  con- 
dition of  the  bond  being  fully  performed :  it  merely  says 
that  it  shall  be  lawful  to  the  Court  so  to  order :  and,  as 
it  is  but  reasonable  that  the  costs  which  the  land-owner 
is  entitled  to,  should  be  paid  before  the  deposit  is  parted 
with,  I  shall  refer  it,  to  the  MaUer  of  the  Court  in  rotar 
tion,  to   inquire  and  state  whether  any  charges  and 

*  See  the  78th  section. 
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expenses  incident  to  the  taking  of  the  land,  have  been  1848. 

iocorred  by  Mrs.   Stevens;  and  I  shall  reserve  the  j^  ^^^ 

further  consideration  of  this  petition  and  of  the  costs  Matter  op 

of  the  reference,  until  the  Master  shall  have  made  his  ™^  London 

AND 

report.  Southampton 

Railway 

The  Lord  Chancellor^  on  appeal,  reversed  his  Honour's  j^^^ 

order,  and  directed  the  monej  deposited  to  be  repaid  to 
the  company  (a). 

(a)  See  Ex  parte  Steeens,  2  Phil.  772.    See  the  next  case. 


.    1848  • 
EX  PARTE  THE  GREAT  NORTHERN  RAIL-1/24thMaich. 

WAY  COMPANY.  ' ' 

Lands 
xHE  Railway  Company  having  fully  performed  the  CUmses 
condition  of  a  bond  which  they  had  given  in  pursuance  ji^t. 

of  the  85th  section  of  the  Lands  Clauses  Consolidation        Railway 
Act,  presented  a  petition,  under  the  87th  sect.,  for  ^c^s^' 

repayment  of  3300/.  which  they  had  paid  into  the  Bank,         Deposit. 

in  pursuance  of  the  86th  sect.,  by  way  of  security  for         

the  performance  of  the  condition  of  the  bond.  Sc  BLSf^b  ""a"* 

Railway  Corn- 
Mr.  Crmg  appeared  for  the  Petitioners.  P?»7»  ^4®'  *^® 

8dtn  section  of 
the  Lands 
Mr.  PolSf  for  the  owner  of  the  land  taken  by  the  Clauses  Act, 

company,  whose  name  was  Langham,  contended  that  rep^dtotbrai 

his  client  was  entitled,  under  the  SOth  section  of  the  under  the  87th 

Act,  to  be  paid  the  foUowmg  costs  out  of  the  3300Z.;  action,  without 

A  •  'uiy  deduction 

namely,  the  costs  of  the  jury-process,  by  which  the  {q^  ^sts  pay- 

compensation  to  be  paid  for  the  land,  had  been  assessed  able,  bv  tnem, 

to  the  land- 
owner. 
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at  5000/.  (a);  the  costs  of  the  oonTeTaiiee  and  of 
deducing,  evidencing,  and  verifying  the  title  to  the 
land,  and  of  making  oat  and  furnishing  afastnu^ts  of 
the  title,  and  the  reasonable  expenses  incident  to  the 
investigation,  deduction  and  verification  of  the  title,  and 
also  the  costs  of  a  suit  which  Langham  had  instituted 
to  restrain  the  Company  from  pulling  down  any  build- 
ings on  the  land,  &c.,  until  the  amount  of  the  compensi^ 
tion  should  have  been  ascertained  by  a  jury.  He  said 
that  the  words  in  the  80th  section :  ^^  other  than  such 
costs  as  are  herein  otherwise  provided  for,^  referred  to 
costs  which  the  34th,  5l8t,  91st  and  some  of  the  other 
sections  of  the  Act,  directed  to  be  paid,  in  certain 
events,  by  the  landrowner^  and  not  to  costs  which  the 
promoters  of  the  undertaking,  were  liable  to  pay. 


The  Vice- Chancellor  directed  the  Taxing-Master  to 
tax  Mr.  Langham  the  costs  of  the  conveyance,  including 
all  charges  and  expenses,  incurred  by  him,  of  all  con- 
veyances and  assurances  of  the  land  taken  by  the  com- 
pany or  of  any  outstanding  terms  or  interests  therein, 
and  of  deducing,  evidencing  and  verifying  the  title  to 
such  lands,  terms  or  interest ;  and  of  making  out  and 
furnishing  such  abstracts  and  attested  copies  as  the 
company  required;  and  all  other  reasonable  expenses 
incident  to  the  investigation,  deduction  and  verification 
of  such  title  (b) ;  and  his  costs,  (including  all  reasonable 
charg(*s  and  expenses  incident  thereto,)  of  the  purchase 
or  taking  the  land  or  which  he  had  incurred  in  con- 
sequence thereof,  including  his  costs  of  the  suit,  and  the 
costs  of  the  now  stating  order  and  relating  thereto  (c) 


(a)  See  the  23rd  and  39th 
and  the  fourteen  next  sections 
of  the  Act,  particulariy  the 


51st,  52nd  and  53rd. 

(b)  See  the  82nd  sectioo. 

(c)  See  the  80th  scctioii. 
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and  also  the  costs  of  the  inquiry  before  the  jury  (d) ; 
and  that  the  amount  of  such  costs,  when  taxed,  should 
be  paid  out  of  the  money  in  the  Bank,  and  that  the 
remainder  of  it  should  be  paid  to  the  secretary  of  the 
Company. 
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On  the  29th  of  May  1848,  the  Lord  Chancellory  on 
the  application  of  the  Company,  discharged  the  above 
order,  and  directed  the  whole  of  the  money  paid  by 
them  into  the  Bank,  to  be  paid  out  to  their  secretary  (e). 
His  Lordship  pre&ced  his  order  with  the  following 
judgment. 

The  Act  directs  the  promoters  to  pay  the  expense  of 
the  jury  in  certain  cases.  It  directs  the  promoters  to 
pay  the  costs  of  the  conveyance,  and  it  directs  the  mode 
in  which  those  costs  are  to  be  ascertained  and  paid,  and 
the  remedy  for  those  costs  if  they  are  not  paid.  So 
far  the  Act  is  imperative.  It  imposes  a  duty  and  gives 
the  remedy.  Then  comes  the  80th  section,  which  gives 
the  Court  discretion ;  but  it  is  a  discretion  as  to  costs 
applicable  only  to  cases  other  than  those  in  which  the 
costs  are  otherwise  provided  for.  Now  the  costa  are 
otherwise  provided  for,  both  as  to  the  expense  of  the 
jury-process  and  as  to  the  expense  of  the  conveyance. 
It  is  impossible,  therefore,  to  bring  it  within  the  80th 
section.  Then,  if  it  is  not  within  the  80th  section, 
there  is  no  provision  in  the  Act  giving  the  Court  discre- 
tion and  power  as  to  costs.  There  is  no  discretion  to 
be  exercised  in  a  matter  in  which  the  Act  is  imperative. 


{d)  See  the  5l8t  section. 

{e)  Reg.  Lib.  A.  1847,  fol.  1454. 
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There  is  an  order  which  says  the  costs  shall  be  paid, 
but  it  is  not  left  for  the  Court  to  direct.  The  Act 
has  directed  it,  and  the  payment  is  to  be  enforced 
in  a  particular  mode.  The  costs  to  be  paid  by  the 
promoters,  are  left  to  the  Court  under  the  80th  sec- 
tion :  but  that  is  only  as  to  costs  which  are  not  other- 
wise provided  for.  With  respect  to  the  costs  of  the  suit, 
as  I  have  already  said,  they  ought  not  to  be  included 
in  this  order :  they  are  not  under  the  Act  at  all.  The 
suit  in  equity  arises,  it  is  true,  in  consequence  of  the 
provisions  of  the  Act ;  but  it  is  not  an  application  under 
the  Act.  The  proceeding  is  not  under  the  Act ;  but, 
on  the  contrary,  a  proceeding  to  prevent  the  parties 
from  violating  the  Act;  so  that,  in  no  case,  can  the 
costs  of  the  suit  be  considered  as  costs  provided  for  by 
the  Act ;  it  means  only  costs  incurred  by  the  prosecu- 
.  tion  of  the  provisions  of  the  Act. 


I  think,  therefore,  that  the  two  classes  of  costs  which 
are  the  subject  of  this  discussion,  ought  not  to  be  in- 
cluded in  the  order.  It  is  quite  unnecessary  they  should. 
There  is  ample  power,  in  the  Act,  for  the  payment  of 
the  costs.  The  costs  of  the  suit  will  be  disposed  of  in 
the  branch  of  the  Court  to  which  that  suit  belongs ;  but 
the  others  are  disposed  of  by  the  provisions  of  the  Act : 
therefore,  I  think  the  order  must  be  altered  as  prayed  (a). 


(a)  5  Railway  Cases,  272.    See  the  next  case. 
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LANGHAM  w.THE  GREAT  NORTHERN  RAIL-    '/^\g^^. 
WAY  COMPANY.         .  ,,^  8th  Jme. 


X  HE  further  proeecution  of  this  suit  having  become  Costs. 

wholly  unnec^fssary,  in  consequence  of  the  Company        Staying 
having  paid  the  6000/.  to  the  Plaintiff,  ,•„  ^  g^^f^ 

Mr.  Bacon  and  Mr.  Pole,  on   his  behalf,  moved  iUl  the  purposes 
before  Vtce-CianoeUor  Knight  Bruce,  to  whose  Court  been  answered, 
the  Cause  was  attached^  that  the  Plaintiff's  costs  of  the  Plaintiff 
the  suit  and  of  the  now  stating  application,  might  be  ^^;  ^tShis 
taxed,  and  that  the  Company  might  be  ordered  to  pay  costs  might  be 
those  costs,  when  taxed,  to  the  Pkintiff ;    and  that,  ^ed  ^d  paid 
thereupon,  all  further  proceedings  in  the  suit  might  be  ^^  ^^  ^^^ 
stayed.     They  cited  Sivell  v.  Abraham  (a)  and  Winter  thereupon,  all 

V.  Vizitelli  (b).  t^^^^.  ?7f^^- 

^  ^  rags  might  be 

stayed.    Motion 
Mr.  Wigram  and  Mr.  Benison,  for  the  company,  said  refused, 
that  the  motion  was  irregular ;  and  that,  in  Sivell  v. 
Abraham,  the  Defendant  had  put  in  his  answer,  and 
in  Winter  v.  Vizitelli,  the  application  was  not  opposed, 
and  the  party  had  agreed  to  pay  the  costs. 

The  Vice- Chancellor  on  being  informed  that  the 
Company  had  not  answered  the  bill,  said : 

Assuming  that  the  Defendants  have,  in  effect,  admit- 
ted that  the  Plaintiff  was  justified  in  filing  the  bill  by 
reason  of  wrong  or  error  on  their  part,  and  that  that 

(a)  8  Beav.  598.  of  April  1848,  and  reported  in 

(6)  Coram  the  Fiee-Ckof^  the  Legal  Observer  for  that 
eelhr  of  England  on  the  27th     year. 
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wrong  and  error  have  been  redressed  and  every  thing 
that  the  Plaintiff  desired  has  been  done,  and,  therefore, 
the  suit  has  no  longer  any  object,  it  seems  to  me  to  be 
quite  clear  what  ought,  according  to  reason  and  com- 
mon sense,  to  be  the  result.  But  the  Defendants  are 
entitled  to  file  their  answer,  in  order  that  it  may  read  as 
evidence  on  the  question  of  costs.  Therefore,  though  I 
think  that,  according  to  reason  and  common  sense,  the 
motion  ought  to  be  granted,  I  must  refuse  it. 


Mr.  Wigram  and  Mr.  Denison  then  asked  for  the 
costs  of  the  motion,  and  cited  Malins  v.  Price  (a). 

His  Honour  reserved  the  costs  until  the  hearing  of  the 
Cause. 

(a)  2  CoU.  190. 


2nd  Ai^t.     IN  THE  MATTER  OF  THE  EAST  INDIA  DOCKS  y 

^ ^ '         AND  BIRMINGHAM  JUNCTION  RAILWAY 

C^s  A^^'  ^ND  OF  THE  LANDS  CLAUSES  CON- 

CofuolidaHon        SOLIDATION  ACT. 
Act. 

^l^^V  EX  PARTE  BRADSHAW. 

Company, 

A  land-owner       J-N  this  case,  the  Railway  Company,  in  consequence  of 

refused  to  accept  the  Petitioner  having  refused  to  accept  from  them,  2560/. 

purchase-money 

awarded  to  be 

paid  to  him  by  a  Railway  Company,  because  he  believed  the  award 

to  be  invalid  in  law.    The  Judges  of  the  Court  of  Queen's  Bench, 

after  hearing  the  question  argued  at  great  length  and  taking  time  to 

conrider  their  judgment,  deaded  that  the  award  was  valid. 

Held  that  the  land-owner^s  refusal  to  receive  the  mon^,  was  not  a 
wilfbl  refusal  within  the  meaning  of  the  80th  section  of  the  Lands 
Clauses  Act. 
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which  had  been  awarded  to  him  for  the  purchase  of  certain  1 848. 

lands  of  which  he  was  the  owner  and  which  they  required  ^^  parte 
for  the  purposes  of  their  undertaking,  paid  the  money  Bradshaw. 
into  the  Bank  under  the  76th  sect,  of  the  Lands  Clauses 
Act.  The  petitioner  refused  to  accept  the  money  because, 
as  he  deposed,  he  conscientiously  believed  the  award  to 
be  invalid  in  law :  and,  under  that  impression,  he  ob- 
tained a  rule,  from  the  Court  of  Queen's  Bench,  calling 
upon  the  Company  to  show  cause  why  the  award  should 
not  be  set  aside.  The  case  was  argued,  at  great  length, 
on  the  2nd  of  May  1848 ;  and,  at  the  conclusion  of  the 
argument,  the  Judges  took  time  to  consider  their  judg- 
ment. On  the  2nd  of  June  following,  they  discharged 
the  rule. 

The  question,  on  the  hearing  of  the  petition,  was 
whether  the  money  had  been  deposited  in  the  Bank: 
^'  by  reason  of  the  vnlful  refusal  of  the  Petitioner  to 
receive  the  same^  (a). 

Mr.  Bethell  and  Mr.  Sheffield  appeared  for  the  Peti- 
tioner, and 

Mr.  Lloyd  for  the  Company. 

The  Vice- Chancellor  said  that  the  legislature  meant 
by  the  words,  "  wilful  refusal,^  a  refusal  arismg  from  an 
exercise  of  mere  will  or  caprice,  and  not  from  an  exercise 
of  reason :  and  that,  as  the  Petitioner's  objections  to  the 
award,  had  been  argued  at  great  length,  and  the  Judges 
of  the  Court  of  Queen's  Bench  had  taken  time  to  deli- 
berate before  they  pronounced  judgment  upon  them, 
they  could    not  have  been  captious  or  unsubstantial 

(a)  Seo  the  80th  sect,  of  the  Lands  Clauses  Act,  ante,  p.  165. 
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1848.  objections;  and,  therefore,  the  refusal  of  the  Plaintiff 

Ex  PARTE  ^^  accept  the  money  when  the  Comfmny  tendered  it 

Brambaw.  to  him,  was  not  a  wilful  refusal. 


1848: 

7th  March. 
«^        ^         ' 

Joint-stock 
Company. 
Pleading. 
DtfnuTrcT, 

Demurrer  allow- 
ed to  a  bill  filed 
by  Plaintiffs 
on  behalf  of 
tbemseWes  and 
the  other  share- 
holders in  a  com- 
pany, because 
the  bUl  did  not 
allege  that  the 
Plaintiffs  were 
shareholders  in 
the  company. 


BANKS  t;.  PARKER. 


V 


1  HE  Plaintifib  in  this  case,  sued  on  behalf  of  themselves 
and  the  other  partners  or  shareholders  in  a  joint-stock 
company.  The  bill  alleged  that  the  Plaintifb  were 
directors  and  trustees,  but  it  did  not  allege  that  they 
were  shareholders  or  partners  in  the  company ;  and,  on 
that  account,  the  Defendants  demurred  to  the  bill. 

Mr.  Rolt  and  Mr.  Giffardy  in  support  of  the  demurrer, 
cited  Walbum  v.  Ingilhy  (o)  and  The  King  of  Spain  v. 
Machado  (&). 

Mr.  Stuart  and  Mr.  Prior  supported  the  bill. 

The  Vice- Chancellor  overruled  the  demurrer,  but 
the  Lord  Chancellor  reversed  his  Honour's  order. 


(a)  1  Myl.  &  Keen,  61,  see  77. 


(b)  4  Russ.  225. 


CASES  IN  CHANCERY.  177 


WEBSTER  V.  BODDINGTON.  V  1848 : 

10th  March. 
X  HE  testator  in  this  Cause  empowered  his  executors     "^ 
for  the  time  being  to  advance,  to  his  nephew,  any  sum    -4fi^«^«»^' 

or  sums  of  money  not  exceeding  30,000Z.  

Testator  em- 
The  executors  exercised  the  power  to  the  extent  of  V^^^    th^*^' 
20,000/. ;  and  the  question  was  whether,  as  they  had  time  bdng,  to 

done  so,  they  were  not  precluded  from  advancing  a  fur-  ^"ivjnce  to  his 

nephew  any  sum 
ther  part  of  the  30,000i.  to  the  nephew.  or  sums  of 

money  not  ex- 
Mr.  Lloyd,  for  the  Plaintiff,  said  that  some  doubt  was  ^^"^fe^tora  ^' 
thrown  upon  the  question  by  the  case  of  Brown  v.  Nis-  exercised  the 

bett  (a).  W^^^  *o  t^e  ex- 

^  ^  A  tent  of  20,000/. 

Held  that  they 
Mr.  Holt  appeared  for  the  Defendants.  were  not  pre- 

cluded, thereby. 

The  Vice-Chancellor  :  f^eT  adwice 

The  judgment  attributed  to  the  Lord  Chancellor  in  *^.^^e^*^' 
the  case  cited,  is  not  very  intelligible ;  but  the  effect  of  Brown  v.  Nis- 
it  seems  to  be  that,  after  the  husband  and  wife  had  ^^^»  ^  p®*»  ^^» 
executed  the  power,  jointly,  it  could  not  be  exercised  by 
the  survivor  of  them.     That  case,  therefore,  has  no  ap- 
plication to  the  present. 

Here  the  power  has  not  been  fully  executed,  and  the 
words,  ^*  sum  or  sums  of  money,"  and,  ^'  my  executors  for 
the  time  being,"  are  used  :  therefore,  I  think  that  the 
executors  are  at  liberty  to  advance  the  remaining  10,000/. 
to  the  nephew. 

(a)  1  Cox,  13.  Qu.:  whether     line  of  page  15,  is  not  a  mis- 
the  word,  « their,*  in  the  first     print  for,  *  her.' 
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1848: 

iqI'^'  i^i^.  WALSH  V.  TREVANNION. 

18tn  and  21st 

March.  -n 

^        ^        ^     -OY  a  deed  dated  in  1823,  certain  estates  in  Cornwall^ 

Deed.  were  limited  to  such  uses  as  Mr.  Trevannion  and  his  son 

**  ^  ^'  should  appoint.  In  1824  they  mortgaged  part  of  those 
J.  being  seised  estates  to  the  Bank  of  England*  In  1827,  the  son 
of  estates  in  C,  being  engaged  to  a  lady  whom  he  shortly  afterwards 
Sosed*^^tSe^  married,  his  father  and  he  proposed,  in  writing,  to  settle 
certain  part  of  the  estates  comprised  in  the  mortgage^  (subject  to  that 
incumbrance)  on  the  father  for  life,  remainder  to  the  son 
for  life,  remainder  to  the  first  and  other  sons  of  the 
latter  in  tail ;  and  the  proposal  was  submitted  to  and 
approved  of  by  the  lady's  mother  and  har  professional 
adviser.  The  settlement  made  on  the  marriage,  after 
specitiedand  reciting  the  deed  of  1823  and  the  mortgage  to  the 
schedule  there-  Bank,  limited,  in  the  manner  proposed,  all  the  estates  of 
the  father  and  son  in  Cornwall  which  were  intended  to 
be  specified  and  described  in  the  schedule  thereunder 
written  ;  hut  which  schedule^  it  added,  was  not  intended 
^^^^  orafect  ^^  abridge  or  affect  the  generality  of  the  description 
of  the  descrip'  thereinbefore  contained.  The  schedule  comprised  only 
tion  hereinbe-  the  property  mortgaged  to  the  Bank.  In  and  after 
^^k^^t^m''  ^^^^'  ^^^  ^^^^^^  and  son  mortgaged  the  rest  of  their 
the  proposal  and  estates  in  Cornwall^  to  difierent  persons,  and  treated 
fh  f 'tK^  ^^*     them,  in  other  respects,  as  being  at  their  own  disposal. 

in  italics,  were 

inserted  by  mis-  The  bill  was  filed  by  those  mortgagees,  alleging  that 
the  words  in  italics  were  inserted,  in  the  settlement,  by 
mistake,  and  praying  for  a  declaration  to  that  effect  and 
that  the  mistake  might  be  corrected ;  or  that  it  might 
be  declared  that,  according  to  the  true  conotruction  of 


them  on  his 
marriage,  a  set- 
tlement was 
made  of  all  his 
estates  in  C, 
which  were  in- 
tended to  be 
specified  and 


under  written, 
"but  which 
schedule  is  not 
intended  to 


^^  y<^ 


^^.^/^^,Jf^ 
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the  settlement,  no  property  was  appointed  or  conveyed 
by  it  except  that  comprised  in  the  schedule. 

Evidence  was  entered  into  on  both  sides. 
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1848. 

^ .— ' 

Walsh 

o. 

Trevannion. 


Mr.  Bethell  and  Mr.  Willcock  for  the  Plaintifb,  cited 
Cole  V.  Knight  (a)  ;  Payler  v.  Homersham  (6)  ;  Bailey 
V.  Lloyd  (c)  ;  and  Alexander  v.  Crosbie  (d). 

Mr.  James  Parker^  Mr.  Malins^  Mr.  TScellSf  Mr. 
BeTuhatVj  Mr.  Glasse,  Mr.  Archibald  Smith,  Mr. 
Nicholls  and  Mr.  Smale^  appeared  for  Defendants  in  the 
same  interest  as  the  Plaintifla. 

Mr.  Stuart,  Mr.  Holt,  and  Mr.  Beavan,  appeared  for 
the  Defendant,  the  only  son  of  the  marriage,  who  was  an 
infant. 

The  Vice-Chancellor  said  that  the  evidence  for  the  De- 
fendant was  loose  and  vague,  and  was  greatly  outweighed 
by  the  proposals  for  the  settlement  and  by  the  fact  that, 
after  the  marriage,  the  father  and  son  dealt  with  their 
estates  not  comprised  in  the  mortgage  to  the  Bank,  as 
if  they  were  their  own  absolute  property :  and,  there- 
fore, that  he  should  declare  that  it  was  the  intention  of 
the  parties  that  only  those  tenements  should  be  settled 
which  were  comprised  in  that  mortgage ;  and  that  he 
should  send  a  case  to  the  Court  of  Queen^s  Bench, 
for  the  opinion  of  the  learned  Judges  as  to  whether, 
according  to  the  true  construction  of  the  settle- 
ment, any  tenements  were  appointed  or  released  by 


(a)  3  Mod.  277. 
(6)  4  Man.  &  Sel.  423. 
Vol,  XVI. 


(c)  5  Ru88.  330. 

\d)  Lloyd  &  Go.  145. 
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1848.  it,  other  than   those  which  were   oompriaed  in   the 

V, 

Trxvannion. 


1848: 

^^^'m  On  thiB  day  the  minutes  of  the  decree  were  discussed. 

Infant, 

Decree.  The  question  was  whether  a  day  to  show  cause 

Defendant,  who  was  entitled  to  the  first  estate  of  inherit- 

At  the  hearing  ance  under  the  settlement, 
of  a  Cause  to 
which  an  infant, 

who  was  the  Mr.  Stuart  and  Mr.  BeavaUy  for  the  infant, 
first  tenant  in 
tail  under  a  set- 
tlement, was  a  -^^  infant  Defendant  to   a  foreclosure-suit,  is    not 

Defendant,  the  required  to  execute  a  conveyance  or  do  any  other  act ; 

declaration  as  to  ^^©vertheless,  a  day  is  always  given  to  him  to  show  cause 

the  intention  of  against  the  decree.     Here  the  infant  will  be  required  to 

the  parties  to  execute  a  conveyance,  if  the  Court  of  Law  should  decree 

the  settlement, 

which  bound  the  ^^^^  other  lands  than  those  mortgaged  to  the  Bank, 

infant's  inherit-  passed  by  the  settlement.     Besides,  the  infant's  inherit- 

caseVorthe  *^^®  ^^  bound  by  the  declaration  in  the  decree  that, 

opinion  of  a  according  to  the  agreement  for  the  settlement,  it  was 

Court  of  Law  as  ^^^  ^^e  intention  of  the  parties  that  any  estates  should 

to  the  true  con-  ,.,,-..                   .                    .     ,  .      , 

struction  of  the  he  mcluded  m  it,  except  those  comprised  m  the  mori- 

settlement ;  but,  gage  to  the  Bank  ;  and,  therefore,  a  day  to  show  cause 
the^  infant  a ?av  *g*'"^^  ^^^  decree,  ought  to  be  given  to  him :  Povyys  v. 

to  show  cause  Mansfield  (a)  ;  Price  v.  Carver  (A)  ;    The  Marquis  v. 

against  the  de-  jy,^  Marchioness  of  Exeter  (c)  ;  and  Seton  on  Decrees, 

cree  until  the  j                \  /  ^                                         * 

hearing  on  the  266, 
canity  reserved, 
when  it  would 

appear  whether  ^^  j^^     yd.  VL  page         (b)  3  Myl.  &  Cr.  161. 

the  infant  would       1'  ^^           ){  «./„«, 

be  required  to  ^^7.                                                 (e)  IM.  321 . 

execute  a  con- 
veyance or  not. 
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Mr.  Bethel!  and  Mr.  Wilkock,  for  the  Plainti&,  said  1848. 

that  the  rule  was,  not  to  give  an  infant  Defendant  a  day         Walsh 
to  show  cause,  unless  the  decree  directed  him  either  to  o. 

execute  a  conveyance,  or  to  be  foreclosed ;  Sheffield  v.  TrkvAnnion. 
The  Duchess  of  Buckingham  (cQ. 

The  Vice-chancellor  : 

The  decree  does  not  require  the  infant  to  perform  any 
Act :  it  is  merely  preliminary. 

If  the  Judges  of  the  Court  of  Queen's  Bench  should 
be  of  opinion  that  no  estate  passed  by  the  settlement 
except  the  one  mortgaged  to  the  Bank,  there  will  be  no- 
thing for  the  infant  to  do.  But,  if  they  should  hold  that 
other  estates  did  pass,  it  will  be  necessary  for  the  in- 
fant to  execute  a  conveyance ;  and  then  a  day  to  show 
cause  against  the  decree,  must  be  given  to  him:  but 
there  is  no  necessity  for  giving  it  at  present. 


(J)  1  We3t'8  Reports,  684,  and  see  Seton  on  Decrees,  267« 
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1848:  FOWLER  v.  DAVIES/-^ 

23rd  March. 

'  X  HE  Plaintiff  (who  had  obtained  an  order  to  prose- 

Practice  ^^^  ^^^  ^^  informd  pauperis)  was  the  executrix  of  her 

Pertmal  late  husband^s  will  and  entitled,  under  it,  to  an  estate, 

Representative,  gubject  to  a  mortgage  which  was  vested  in  the  De- 

A  beinff  execu-  f®^^*'^^'     The  bill  alleged  that  the  mortgage  had  been 

trixof  awUland  paid  off  or  nearly  so,  and  prayed  for  an  account  of  what 

entitled  under  y^^^  j^g  q^  j^  ^jiA  for  a  reconveyance  of  the  estate,  the 

it  to  an  equity  »>,..«,«,.  i         .«  i .  «      i  ^   i 

of  redemption.  Plaintiff  offenng  to  pay  what,  if  anything,  should  be 

filed  a  bill  to  re-  found  due ;  and  also  that  certain  property  belonging  to 
tTmvwhat^if  ^^^  testator,  might  be  sold  and  the  proceeds  applied  ir 
anytkingy  should  satisfaction  of  the  mortgage,  and  that  the  surplus  migh 

be  found  due  on  \^  p^id  to  the  Plaintiff,  as  the  testator's  personal  repre- 
the  mortgage,  *  '^  '^ 

and  praying  for  sentative. 
relief  as  the 

I^tetive'"^"^       Mr.  Holt,  for  the  Defendants,  now  moved  to  dis- 

Held  that  she  pauper  the  Plaintiff,  on  the  ground  that  it  was  contrary 

could  not  sue  as  ^  the  practice  of  the  Court  to  allow  a  personal  re- 
a  pauper.  .  !  •      . 

presentative  to  sue  as  a  pauper. 


Mr.  Amphlettj  for  the  Plaintiff,  said  that  the  Plaintiff 
was  suing,  not  merely  as  executrix,  but  as  entitled  to 
the  equity  of  redemption  in  her  own  right ;  and,  there- 
fore, the  order  was  regular.  Thompson  v.  Thompson(a)^ 
Paradice  v.  Sheppard  (&),  Anon,  (c). 

The  Vige-Chancellor  : 
As  the  Plaintiff  offers  to  redeem  the  mortgage  if  any- 

(a)  Beames  on  Costs,  2nd  from  Reg.  lib.,  in  the  Ap< 
edition,  page  79.  pendix  to  Beames  on  Costs. 

(5)  1  Dick.  136,  and  stated         (e)  2  MoUoy,  338. 
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thing  shall  be  found  due  on  it,  she  must  have  something  1848. 


to  redeem  with ;  and,  therefore,  it  seems  to  be  irregular        Fowler 
to  allow  her  to  sue  as  a  pauper.  o. 


Davies. 


Motion  granted. 


WEOE  V.  CLAYTON.  1848 : 

23rd  March. 

In  February  1843,  the  bill  in  this  Cause,  was  dismissed  ' 

with  cjosts.     On  the  24th  of  October  1844,  an  attach-       Contempt. 

i.    1  ^'  t  X  Praettee, 

ment  for  non-payment  of  the  costs,  directed  to  the        Affidavit. 

Sheriff  of  Lincolnshire  and  made  returnable  on  the  16th  

of  December  following,  was  issued  airainst  the  Plaintiff.  ?l*f  position, 

M^..  i«.i«Ti-o^»      ^.,      laid  down  m  the 

on  an  affidavit  sworn  on  the  3rd  of  July  1843.     On  the  books  of  prac- 

2nd  of  November  1844  the  Plaintiff  was  taken  under  tice,  that  an  at- 

the  attachment,  and  committed  to  Lincoln  Jail,  where  ^^^  ^^^  ^' 

he  still  remained.     A  motion  was  now  made,  on  his  longer  return 

behalf,  that  the  attachment  might  be  set  aside  for  than  the  Iwt 
'.  ,,,         -i\^-i.    1.         j^i.  return  of  the 

irregularity,  and  that  he  might  be  discharged  out  of  ^^j^  following 

custody*  that  in  which  it 

is  issued,  is  not 
well  founded. 
Mr.  Teedf  in  support  of  the  motion,  said  that,  as  the      An  attach- 

attachment  was  made  returnable  after  the  end  of  the  ment  issued  in 

, .  ,   .  ,   .  .  ,         i.     .^  vacation  under 

term  in  which  it  was  tested,  it  was  irregular ;  for  it  was  i  ith  Geo.  IV. 

laid  down,  in  the  books  of  practice,  that  an  attachment  and  1  Will.  IV. 

could  not  have  a  longer  return  than  the  last  return  of  ^^^  ^  ^  '  ^^* 

made  returnable 

more  than  fifteen  days  after  it  is  tested. 

The  party  prosecuting  process  of  contempt,  is  not  bound  to  brine 

the  prisoner  to  the  bar  of  the  Court,  in  order  that  be  may  be  turned 

over  to  the  Queen's  Prison. 

An  attachment  upheld,  although  the  affidavit  on  which  it  was 
obtained,  was  sworn  fifteen  months  previously. 
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the  term  following  that  in  which  it  was  tested:  and 
that  if  it  wa9  made  returnable  immediately,  it  was  only 
in  force  until  such  last  return  of  the  following  term; 
and  i{,  in  either  case^  it  was  executed  afterwards,  it  was 
liable  to  be  discharged  for  irregularity,  (a) 

The  Vicb-Chancellor  : 

Neither  Mr.  DanieU  nor  Mr.  Smith  cite  any  authority 
for  the  position  laid  down  by  them ;  and  I  have  reason 
to  know  that  the  practice  of  the  officers  of  the  Court,  is 
at  variance  with  it. 

Mr.  Teed^  secondly,  objected  that,  under  the  3rd  rule 
of  11th  Geo.  IV.  and  1  Will.  IV.  c.  36,  sect.  16,  the 
writs  for  contempt,  if  issued  in  the  vacation,  must  be 
made  returnable  fifteen  days  after  they  were  tested; 
but  the  writ,  in  the  present  case,  was  made  returnable 
much  more  than  fifteen  days  after  it  was  tested,  and 
was  executed  afiber  the  expiration  of  those  fifteen  days. 

The  Vicb-Changellor  : 

Has  there  been  any  case  on  the  subject ! — The  con- 
struction  which  you  contend  for,  is  not  the  natural  con- 
struction of  the  Act.  It  provides  only  that  there  shall 
be  fifteen  days,  that  is,  fifteen  days  at  the  least,  between 
the  teste  and  the  return  of  the  writ.  And  I  find,  on 
referring  to  my  notes,  that,  on  the  18th  of  July  1840,  I 
held,  in  a  case  pf  Willisford  v.  Fortescue^  that  the  writ 
was  good  notwithstanding  there  were  more  than  fifteen 
days  between  the  teste  and  the  return  of  it. 


Mr.  Teed,  thirdly,  objected  that  the  party  prosecuting 
the  contempt,  ought  to  have  brought  the  Plaintiff  to  the 

(a)  See  1  Dan.  Prac.  578,  and  1  Smith's  Prac.  126. 


CASES  IN  CHANCERY.  186 

bar  of  the  Court  and  had  him  turned  over  to  the  Queen^s  .    ^  ®^®'    , 

Prison,  in  order  that  he  might  have  the  benefit  of  the  Wroe 

provisions  of  the  Act.     He  referred  to  the  2nd  section  ^* 

and  to  the  7th,  8th,  17th,  18th  and  20th  rules  of  the  ^^"°^- 
15th  section. 

The  Vick-Chanoellor  : 

If  the  Plaintiff  did  not  like  his  confinement  in  Lincoln 
Jail,  he  mighty  himself,  have  applied  for  a  habeas  corpus. 

Mr.  Teedy  lastly,  objected  that  the  affidavit  on  which 
the  attachment  was  obtained,  was  made  fifteen  months 
previously. 

The  Vicb-Chancellor  : 

Is  an  affidavit  the  less  true  because  it  has  been  made 
fifteen  months!  That  is  no  objection  unless  (which  you 
do  not  allege)  something  has  occurred  since  it  was 
sworn,  which  alters  the  state  of  the  case.  The  Plaintiff 
has  no  right  to  complain  because  indulgence  has  been 
shown  him.  Upon  the  whole,  I  do  not  see  any  ground 
for  interfering  in  this  case. 

Motion  refused. 
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1848:  ASHBURNHAM  t;.  ASHBURNHAM. 

24th  March. 

Legacy.  ^  ^^  ^'^^  ^^  ^^^  testator  in  this  Cause,  after  disposing 

Priority.  of  part  of  his  real  estates  and  giving  legacies  to  his 

C     t*  t'  servants,  his  brother  George^  and  other  persons,  pro- 

Abatement  of  ceeded  thus :    ''  And  I  direct   that  all  the  aforesaid 

Legacy.  legacies,  except  those  to  my  servants  (which  shall  be 

T   tato  P*'^  ^  ^^^^  ^  conveniently  can  be)  shall  be  paid  at  the 

legacies  to  dif-  expiration  of  two  years  from  the  day  of  my  decease^  and 

ferent  persons,  without  interest  in  the  mean  time,  or  as  much  sooner  as 

for  the  perso^l  ™y  executors,  in  their  discretion,  shall  consider  the  cii^ 

maintenance  and  cumstances  of  the  estate  will  permit.     I  give,  to  my 

iT^S?'^  ^^^  di  *"^^®®®  hereinbefore  named,  an  annuity  of  100/.  during 

rected  the  pay-  the  life  of  my  said  brother  Oeorge^  upon  trust  to  apply 

ment  of  it  to  the  same,  by  equal  half-yearly  payments  on  the  25th  of 

the  first  half-  March  and  29th  of  September  in  each  year  {the  first 

yearly  day  after  payment  thereof  to  commence  on  such  of  the  said  days  as 

his  death,  aM  gjiall  happen  next  after  my  decease)  towards  the  personal 

be  paid  at  the  maintenance  and  support  of  my  said  brother  during  his 

expuration  of        natural  life  or  until  he  shall  attempt  to  alienate,  mort- 

two  years  after  .  v  •  i       xi 

that  event,  or  as  8*^8®  ^^  *°  ^^7  inanner  charge  or  mcumber  the  same  or 

much  sooner  as  any  part  thereof,  or  shall  become  bankrupt  or  insolvent : 

the  circum-  ^^j  g^^j^  ^^j  ^f^^j,  j^^  decease  or  the  happening  of  any 

stances  of  his  '                                                                    vr        ^           j 

estate  would  of  the  said  events,  I  direct  that  such  annuity  shall  cease, 

permit,  but,         and  the  property  from  which  the  same  shall  arise  or  be 

without  interest        .,     ,    »  y.  .t  .  « *  ^  » 

in  the  mean         P^^^'  shall  fall  into  and  become  part  of  my  personal  estate 

time.    The  tes-  and  be  applied  and  disposed  of  accordingly.     And   I 

tator  s  property    ^^^^^^  ^y  ^^  trustees  either  to  set  apart  a  sufficient 

to  pay  the  lega-  part  of  my  estate  to  pay  the  said  annuity^  or  to  invest  a 

cies  and  annuity 

infhll. 

Held  that  the  annuity  was  not  entitled  to  priority  over 
the  legacies,  but  must  abate,  proportionably,  with  them. 
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sufficient  sum  in  the  purchase  of  a  Oovemment  life-  1848. 

annuity."^    The  testator  then  gave  his  residuary  estate   Ashburn 
to  the  trustees,  in  trust  to  sell  and  convert  the  same  v, 

into  money,  and  to  stand  possessed  of  the  monies  to  Ashburnham. 
arise  therefrom,  in  trust,  in  the  first  place,  to  pay  his 
funeral  and  testamentary  expenses,  debts,  legacies  and 
annuities,  and  the  expenses  of  executing  the  trusts  of  his 
will ;  and,  if  the  residue  of  the  monies  to  arise  from  such 
sale  and  conversion,  should  not  amount  to  500/.,  to  stand 
possessed  thereof  for  the  absolute  use  and  benefit  of  his 
wife,  but,  if  it  should  amount  to  or  exceed  that  sum,  to 
stand  possessed  of  it  upon  certain  other  trusts. 

The  bill  was  filed,  by  the  testator's  widow,  to  have 
the  trusts  of  the  will  carried  into  execution.  The 
testator's  personal  estate  being  insufficient  to  pay  his 
debts,  legacies  and  the  annuity,  the  question  at  the 
hearing  for  further  directions,  was  whether  the  annuity 
was  charged  upon  the  real  estate  and,  if  it  was  not, 
whether  it  was  entitled  to  priority  over  the  legacies. 

Mr.  Betiell  and  Mr.  Hislop  Clarke,  for  the  Plaintiff, 
and 

Mr.  Stuart,  Mr.  Pok  and  Mr.  W.  T.  S.  Daniel,  for 
Defendants  in  the  same  interest,  said  that  it  was  evi- 
dent, from  the  will,  that  the  testator  contemplated  that 
his  personal  estate  would  be  more  than  sufficient  to  pay 
his  debts,  legacies  and  the  annuity;  and  that  he  intended 
the  legacies  to  have  priority  over  the  annuity,  rather 
than  the  converse ;  for  the  legacies  were  given  before 
the  annuity.  They  cited  Beeston  v.  Booth  (a)  and 
ThwaitesY.  Foreman  (6). 

{a)  4  Madd.  161.  (b)  1  Coll.  409. 
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Mr.  RoU  and  Mr.  Lewisj  for  the  annuitant,  said,  first, 
that  the  annuity  was  charged  on  the  testator's  real 
estates,  for  the  testator  had  directed  the  trustees  of  his 
will,  to  set  apart  a  suflScient  part  of  his  estate  to  pay 
tlie  annuity ;  and  that  the  word,  '^  estate,^  included  real 
as  well  as  personal  estate :  Secondly,  that  the  annuity  was 
distinguished  from  the  legacies,  and  was  entitled  to  be 
paid  in  priority  to  them,  first,  because  it  was  given 
for  the  personal  maintenance  and  support  of  the  an- 
nuitant ;  secondly,  because  the  payment  of  it  was  to 
commence  on  the  first  half-yearly  day  of  payment  after 
the  testators  death;  so  that,  if  he  had  died  on  the 
24th  of  March,  it  would  have  been  payable  on  the 
very  next  day,  but  the  legacies  were  not  to  be  paid 
until  the  expiration  of  two  years  after  his  death ;  and. 
Thirdly,  because  the  legacies  were  directed  to  be  paid 
out  of  the  residue,  but  the  annuity-fund  was  to  fall  into 
the  residue  on  the  annuitant's  death,  and  then  to  be 
applicable  to  pay  the  legacies.  They  relied  on  Brown 
V.  Brown  (c)  as  being  precisely  in  point. 


Mr.  Renshaw  speared  for  another  party. 

The  Vicb-Chancellor  : 

It  seems  to  me  to  be  quite  plain  that  the  annuity  is 
not  entitled  to  priority  over  the  legacies.  The  testator 
has  not  said  that  it  should  have  priority  in  point  of 
security;  nor  can  it  be  inferred  that  he  so  intended, 
without  putting  a  forced  construction  on  the  language 
of  his  will. 

He  has  first  given  certain  legacies,  some  of  which 
were  to  be  paid  as  soon  as  conveniently  could  be  after 


(c)  1  Keen,  275. 
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his  death,  and  the  rest,  at  the  expiration  of  two  years  1.848. 

after  that  event.    Then  he  says :  ♦*  I  give  my  said  trustees   Ashburnhaj* 
an  annuity  of  1002.  during  the  life  of  my  brother^  upon  «. 

trust  to  apply  the  fiame»  by  two  equal  half-yearly  pay-  Ashburnham. 
noiento  on  the  25th  of  March  and  the  29th  of  September 
in  each  year  (the  first  payment  thereof  to  commence  <Hi 
such  of  the  said  days  as  shall  happen  next  after  my 
decease,)  towards  the  personal  maintenance  and  support 
of  my  brother  during  his  natural  life  or  until  he  shall 
attempt  to  alienate,  mortgage,  or,  in  any  manner,  charge 
or  incumber  such  annuity  or  any  part  thereof,  or  shall 
become  bankrupt  or  insolvent ;  and,  from  and  after  his 
decease  or  the  happening  of  any  of  the  said  events,  I 
direct  that  the  annuity  shall  cease  and  the  property 
from  which  the  same  shall  arise  or  be  paid,  shall  fall  into 
and  become  part  of  my  residuary  estate.^'    That  points 
to  the  property  out  of  which  the  annuity  should  h^ve 
been  paid,  having  been  previously  taken  out  of  his  personal 
estate.    Then,  after  makmg  a  disposition  of  his  real 
estates,  under  which  his  brother  Oecrge  takes  by  way  of 
remainder,  he  gives  the  residue  of  his  property  to  the 
trustees,  in  trust  to  sell  and  convert  the  same  into 
money,  and   to   stand   possessed  of  the   proceeds  ior 
trust,  in  the  first  place,  to  pay  and  satisfy  his  funeral 
and  testamentary  expenses  and  debtSi  and  the  pecuniary 
legacies  and  annuities  thereinbefore  given,  ^f^A  the  ex- 
penses of  executing  the  trusts  of  his  will.     So  that  he 
directs  his  funeral  and  testamentary  expenses,  debts, 
legacies  and  annuities  to  be  pud,  uno  flatu.    And  it 
is  plain  that  he  contemplated   that   there  would   be. 
a  surplus  after  they  were  paid;    for  he  says  that,  if 
the  residue  of  the  monies  to  arise  from  his  residuary 
estate  after  such  payment,  should  not  amount  to  500/., 
the  trustees  should  stand  possessed  of  it  in  trust  for  his 
wife,  and,  if  it  should  amount  to  or  exceed  that  sum. 


190 


CASES  IN  CHANCERY. 


1848. 


ASHBURNHAM 

V, 
ASHBURNHAM. 


that  they  should  stand  possessed  of  it  upon  other  trusts. 
So  that  the  notion  could  not  have  arisen  in  his  mind 
that,  in  order  to  secure  his  brother^s  annuity,  there  was 
any  necessity  for  its  having  priority  over  the  legacies ; 
for  he  did  not  contemplate  that  there  would  be  a 
deficiency* 


1848: 
25th  January. 

Copyright. 
Encycloptedia. 

The  proprietor 
of  an  Encffclo' 
ptedia  who  em- 
ploys a  person 
to  write  an  arti- 
cle for  publica- 
tion in  that 
work,  cannot, 
without  the 
writer's  consent, 
publish  the  arti- 
cle in  a  separate 
form  or  otner- 
wise  than  in  the 
Encyclopedia, 
unless  the  article 
was  written  on 
the  terms  that 
the  copyright 
therein  should 
belong  to  the 
propnetor  of  the 
Encyclopedia, 
for  all  purposes. 


THE  BISHOP  OF  HEREFORD  t;.  GRIFFIN.^] 

In  1833  the  Plaintiff,  at  the  request  of  Messrs.  Bald- 
foin  and  Cradock^  the  original  proprietors  of  the  En- 
cycloptsdia  Metropolitana  which  was  then  in  the  course 
of  publication,  wrote  an  article  or  essay  on  the  life  of 
Thomas  Aquinas^  for  the  purpose  of  its  being  inserted  in 
the  EncychptBdia^  and  sent  it  to  them,  and  they  paid 
him  for  it  and  printed  and  published  it  as  part  of  the 
Encyclopcedia.  In  1847  the  Defendants,  who  had  then 
become  the  proprietors  of  the  Encydopadiay  being  about 
to  reprint  the  article  or  essay  and  publish  it  as  a  separate 
work,  the  bill  was  filed  alleging  that  the  Plaintiff  com- 
posed the  article  or  essay  and  sold  it  to  Baldwin  and 
Cradoch  for  the  purpose  of  its  being  printed  and  pub- 
lished as  part  of  the  Encyclop<Bdia  and  not  otherwise ; 
and  that  he  had  never  consented  or  agreed  to  its  being 
published  as  a  separate  work ;  and  praying  that  the 
Defendants  might  be  enjoined  from  printing,  publishing 
or  selling  any  copies  or  copy  of  the  article  or  essay,  as  a 
separate  or  distinct  book,  or  otherwise  than  as  part  of 
the  Encyclopcedia. 

The  facts  stated  in  the  bill  having  been  verified  by 
aflSdavit,  the  Court  granted  the  injunction  on  an  ex  parte 
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application.    The  DefendaQts,  afterwards,  put  in  their  1848. 

answer,  in  which,  after  admitting  that  the  Plaintiff  com-  ip^^  Bishop 
posed  the  article  or  essay  for  the  purpose  of  its  being  of  HsREroaD 
printed  and  published  as  part  of  the  Encyclop<Bdia^  and  ^  ^' 
stating  that  he  was  paid  for  it  after  the  usual  rate  at 
which  authors  were  paid  for  articles  contributed  to  that 
work,  said  that  all  such  articles,  were,  as  they  believed, 
uniformly  composed  upon  the  terms  that  the  copyright 
in  them,  should,  for  all  purposes,  belong,  exclusively,  to 
the  publishers  and  proprietors  of  the  EncychptBdiOy 
except  in  those  instances  in  which  special  agreements 
were  made  for  the  reservation,  to  such  authors,  of  liberty 
to  publish  their  articles  in  a  separate  form ;  and  that 
they  believed  that  the  ordinary  terms  of  contract  were 
adopted  between  the  Plaintiff  and  the  then  publishers  of 
the  Encyclopcsdioj  and  that  no  special  agreement  was 
entered  into  between  them  and  the  Plaintiff;  and  that, 
in  the  absence  of  any  special  agreement  to  the  contrary, 
articles  contributed  to  an  Encyclopadiay  were,  accord- 
ing to  the  custom  prevalent  in  the  trade  and  amongst 
authors,  always  understood  to  be  contributed  on  the 
terms  that  the  copyright  in  them  should  belong  to  the 
publishers  of  the  Encyclopedia^  for  all  purposes.  They 
further  stated  that,  in  May  1847,  they  purchased  the 
copyright  in  the  EncycloptBdia^  from  B.  FeUowes^  the 
then  proprietor  of  it,  upon  the  distinct  understanding 
that  the  copyright  of  all  the  articles  in  it  was  vested  in 
him,  subject  only,  as  to  some  of  such  articles,  to  the  right 
of  separate  publication  reserved  to  the  authors  thereof; 
and  that  the  names  of  those  authors  were  inserted  in  the 
assignment  by  which  the  purchase  was  completed,  but 
the  Plaintiff's  name  was  not  mentioned  therein;  and 
that  an  entry  of  the  assignment  was  afterwards  made 
in  the  Book  of  Registry  kept,  for  that  purpose,  at 
Stationers'  Hall. 
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Mr.  Rolt  and  Mr.  Calvert,  now  moved  to  dissolve  the 
injunction. 

The  Plaintiff  sent  his  essay  to  Messrs.  Baldwin  and 
Cradock^  without  reserving  any  portion  of  the  copyright 
in  it  to  himself;  and  they  paid  him  the  fuU  price  for  it; 
therefore,  they  became,  in  equity  at  least,  the  absolute 
owners  of  the  copyright.  The  Plaintiff  has  not  even 
averred  any  title  in  himself:  all  that  he  says  with 
respect  to  the  contract  between  himself  and  Messrs. 
Baldwin  and  Cradock^  is  that  he  agreed  to  compose  the 
essay  for  the  purpose  of  its  being  published  in  the  JSncy- 
chpiBdia.  He  adds  indeed  that  he  did  not  agree  that  it 
should  be  published  in  any  other  manner.  But  that  is 
not  sufficient :  for  the  understanding  between  the  com- 
posers of  articles  for  and  the  publishers  of  Encyclo- 
pcsdiae,  and  the  custom  of  the  trade  is  that,  unless  there 
is  some  special  agreement  to  the  contrary,  the  copyright 
in  the  articles  belongs  to  the  publishers /or  all  purposes. 
Therefore,  Messrs.  Baldwin  and  Cradock  might  have 
published  the  Plaintiff  ^s  essay  as  a  distinct  work ;  and,  as 
all  the  rights  which  they  had,  are  now  vested  in  the  De- 
fendants, the  Defendants  woald  have  been  entitled  to 
publish  the  essay  in  the  same  form^  even  if  the  law  of 
copyright  had  remained  as  it  was  in  the  year  1833. 

That  right,  however,  is  placed  beyond  dispute  by  the 
recent  Act  to  amend  the  Law  of  Copyright  (5th  and  6th 
Vict.  0.  45) :  the  eighteenth  section  of  which  is  as  fol- 
lows :  "  And  be  it  enacted  that  when  any  publisher  or 
other  person  shall,  before  or  at  the  time  of  the  passing 
of  this  Act,  have  projected,  C(Hiducted  and  carried  on,  or 
shall,  hereafter,  project,  conduct  and  carry  on,  or  be  the 
proprietor  of  any  Encyclaptsdia,  review,  magazine,  pe- 
riodical work  or  work  published  in  a  series  of  books  or 
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or  shall  employ  any  persons  to  compose  the  same,  or  any  if^^  Bishop 
volumes,  parts,  essays,  articles  or  portions  thereof,  for  or  HBRxroED 
publication  in  or  as  part  of  the  same,  and  such  work,  q  ^* 
volumes,  parts,  essays,  articles  or  portions,  shall  have 
been  or  shall  hereafter  be  composed  under  such  employ- 
ment, on  the  terms  that  the  copyright  therein  shall 
belong  to  such  proprietor,  projector,  publisher  or  con- 
ductor, and  paid  for  by  such  proprietor,  projector,  pub* 
lisher  or  conductor,  the  copyright  in  every  such  £n- 
cyclopadia^  review,  magazine,  periodical  work,  and 
work  published  in  a  series  of  books  and  parts,  and 
in  every  volume,  part,  essay,  article  and  portion  so 
composed  and  paid  for,  shall  be  the  property  of  such 
proprietor,  projector,  publisher  or  other  conductor,  who 
shall  enjoy  the  same  rights  as  if  he  were  the  actual 
author  thereof  and  shall  have  such  term  of  copyright 
therein  as  is  given  to  the  authors  of  books  by  this 
Act,  except  only  that,  in  the  case  of  essays,  articles 
or  portions  forming  part  of  and  first  published  in 
reviews,  magazines  or  other  periodical  works  of  a  like 
nature,  after  the  term  of  twenty-eight  years  from  the 
first  publication  thereof  respectively,  the  right  of  pub- 
lishing the  same  in  a  separate  form,  shall  revert  to  the 
author  for  the  remainder  of  the  term  given  by  this  Act : 
Provided  always  that,  during  the  term  of  twenty-eight 
years,  the  said  proprietor,  projector,  publisher  or  con- 
ductor shall  not  publish  any  such  essay,  article  or  por- 
tion, separately  or  singly,  without  the  consent,  previously 
obtained  of  the  author  thereof  or  his  assigns :  Provided 
also  that  nothing  herein  contained  shall  alter  or  affect 
the  right  of  any  person,  who  shall  have  been  or  who 
shall  be  so  employed  as  aforesaid,  to  publish  any  such  his 
composition  in  a  separate  form,  who,  by  any  contract 
express  or  implied,  may  have  reserved  or  may  hereafter 
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1848.  reserve,  to  himself,  such  right ;  but  every  author  reserv- 

Thb  Bishop    *°^'  retaining  or  having  such  right,  shall  be  entitled  to 

OF  Hereford   the  copyright  in  such  composition,  when  published  in 

a  separate  form,  according  to  this  Act,  without  prejudice 

to  the  right  of  such  proprietor,  projector,  publisher  or 

conductor  as  aforesaid.^^ 

The  first  observation  that  we  make  upon  that  section, 
is  that  the  exception  in  it,  applies  to  essays  and  articles 
published  in  reviews,  magazines  or  other  periodical  works 
of  a  like  nature,  and  not  to  Encyclop^Bdias ;  and  that 
the  proviso  which  immediately  follows,  has  the  same 
limited  application. 

The  Vicb-Chancellor  : 

I  think  so :  for  that  part  of  the  section  which  pre- 
cedes the  exception,  mentions  Encyclopedias  as  well  as 
reviews  and  magazines ;  but  the  word,  ^^  EncycloptBdia^ 
is  omitted  in  the  exception. 

Argument  resumed, — What  then  does  the  Act  require, 
in  order  to  place  the  proprietors  of  Enct/cloptBdias  in 
the  same  position  as  authors  of  books!  It  requires, 
first,  that  the  proprietor  shall  have  employed  some  per- 
son or  persons  to  compose  articles  for  publication  in  or 
as  part  of  the  Encychptsdia :  secondly,  that  the  articles 
shall  have  been  composed  under  such  employment  and 
have  been  paid  for  by  the  proprietor ;  and,  thirdly,  that 
they  shall  have  been  composed  on  the  terms  that  the 
copyright  therein  shall  belong  to  the  proprietor.  Now 
it  is  not  disputed  that  the  first  two  requisitions  have 
been  complied  with  in  this  case ;  and  the  only  question 
is  as  to  the  third.  With  respect  to  that,  we  submit 
that,  as  the  Plaintiff  does  not  allege  that  he  made  any 
stipulation  as  to  the  copyright  in  his  essay,  either  when 
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he  agreed  to  write  it  for  Baldwin  and  Cradock,  or  when  1848. 

he  sent  it  to  them ;  and,  as  he  afterwards  received  the     ^      « 
full  price  for  it,  the  necessary  conclusion,  both  at  law   of  Hereford 
and  in  equity,  is  that  he  composed  it  on  the  terms  that        ^    ^' 
the  entire  copyright  in  it  should  belong  to  Baldwin  and 
Cradock^  the  then  proprietors  of  the  Encyclop€Bdia. 
Besides  which,  the  Defendants  state  in  their  answer,  as 
positively  as  persons  who  were  not  parties  to  the  con- 
tract could  do,  that  the  essay  was  composed  upon  those 
terms  :    therefore,  there  can  be  no  doubt  as  to  the 
Defendants^  right  to  publish  it  in  a  separate  form.    But, 
if  there  were  any  doubt  as  to  their  right,  the  Court  would 
not  restrain  them  from  exercising  it :  Stevens  v.  Keat- 
ing  (a).  The  Attometf- General  v.  The  Mayor  of  Liver- 
pool {b). 

Mr.  Serjeant  Talfourd^  Mr.  Bet  hell  had  Mr.  Flemings 
for  the  Plaintiff^  said  that  the  proposal  which  Baldwin 
and  Cradock  made  to  the  Plaintiff,  was  to  write  an 
article  or  essay,  on  the  life  of  Thomas  Aquinas^  for  the 
purpose  of  its  being  inserted  in  a  particular  work ;  and 
that  the  Plaintiff  wrote  the  article  and  sent  it,  to 
Baldwin  and  Cradock,  for  that  and  for  no  other  purpose ; 
that,  before  the  recent  Act  of  Parliament,  copyright 
could  not  pass  except  by  an  assignment  in  writing ;  and) 
therefore,  the  Plaintiff,  when  he  sent  the  manuscript  to 
Baldwin  and  Cradock^  did  not  vest  the  copyright  in 
them,  but,  merely,  gave  them  licence  to  use  it  for  a  par- 
ticular purpose :  that  the  recent  Act  of  Parliament  was 
intended  not  to  alter  the  rights  of  authors  and  publishers 
inter  se,  but  only  to  enable  the  publishers  and  proprietors 
of  Encyclopaedias,  magazines,  kc,  to  protect  the  articles, 
comprised  in  those  works,  from  being  pirated  by  strangers, 


(a)  2  Fhm.  333. 
Vol.  XVL 


(b)  iMyl.  &Cr.  171. 
p 
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1848.  -without  proving  a  legal  assignment  of  the  copyright  in 

Th>  Bishop    the  articles. 
OF  Hereford 

••  Mr.  JRolt  replied,  and  concluded  by  asking  that  the 

question  between  the  parties  might  be  detennined  by  a 
trial  at  law. 

The  Vice-Chancellob  : 

My  opinion,  in  this  case,  is  that  there  is  nothing  to 
try  at  law.  Because  the  Plaintiff  was  the  original  com- 
poser of  the  article ;  and,  thereby,  he  had  the  copyright 
in  it,  entirely,  except  so  far  as  he  parted  with  it.  He 
represents,  in  his  affidavit,  that  he  was  applied  to  to 
write  it  and  that  he  wrote  it  for  pubHcation  in  the 
Encyclopasdia.  He  certainly  represents  that  he  did  not 
give  any  additional  right  beyond  the  mere  right  to 
publish  the  article  in  the  Eneyclopisdia. 

The  Defendants,  for  some  reason  or  other,  have  stated 
their  case,  in  their  answer,  in  a  manner  perfectly  novel. 
Instead  of  adopting  the  words  of  the  eighteenth  section 
of  the  recent  Act  for  the  amendment  of  the  law  of  copy- 
right, and  stating  that  they  believe  that  Messrs.  jBoU- 
tpin  and  Cradock  employed  the  Plaintiff  to  write  the 
article  on  the  terms  that  the  copyright  therein  should 
belong  to  them,  and  that  it  was  paid  for  accordingly ; 
they  say  they  believe  it  to  be  true  that  the  Plaintiff, 
in  or  about  the  year  1833,  composed  or  wrote  an  article 
or  essay  on  the  life  of  Thomas  Aquinas^  and  forwarded 
it  to  Messrs.  Baldwin  and  Cradoek^  and  that  Messrs. 
Baldwin  and  Cradock,  in  the  year  1835,  paid  the  Plain- 
tiff, at  the  rate  of  seven  guineas  per  sheet,  for  it ;  that  the 
payment  so  made,  to  the  Plaintiff,  was  made  at  the  usual 
rate  at  which  payment  was  made  to  the  authors  of 
articles  for  the  Encyclopedia  ;  and  that  all  such  articles 
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were,  as  the  Defendants  believe,  uniformly  composed  1848. 

npon  the  terms  that  the  copyright  in  the  same,  for  all  Xhb  Bishop 
purposes,  should  belong,  exclusively,  to  the  publishers  of  Hereford 
and  proprietors  of  the  Encyclopadiay  save  and  except  in 
those  instances  in  which  special  agreements  were  made 
for  the  reservation,  to  such  authors,  of  liberty  to  publish 
their  respective  articles  in  a  separate  form.  Now  what 
is  stated  by  the  statute,  is  that,  if  the  proprietors  of  an 
jEncffclop4Bdia  shall  have  employed  any  persons  to  com- 
pose articles  for  publication  in  that  work,  and  the 
articles  shall  have  been  composed,  under  that  employ- 
ment, on  certain  terms,  then  such  and  such  rights  shall 
result,  provided  there  be  a  payment. 

Then  the  Defendants  say  that  they  believe  that  the 
ordinary  terms  of  contract  were  adopted  between  the 
Plaintiff  and  the  publishers  of  the  EncycloptBdia^  and 
that  no  special  agreement  was  entered  into  with  respect 
to  the  reservation  of  any  right  of  publication  by  the 
Plaintiff.  But  it  must  be  observed  that,  according  to 
the  law,  the  copyright  was  in  the  Plaintiff  except  so  far 
as  he  parted  with  it ;  therefore  no  reserv^ation  was  neces- 
sary to  constitute  a  right  in  him.  And,  when  they  say 
that,  in  the  absence  of  any  special  agreement  to  the  con- 
trary, articles  contributed  to  Encychpadias  are,  accord- 
ing to  the  custom  prevalent  in  the  trade  and  amongst 
authors,  always  understood  to  be  contributed  on  the 
terms  that  the  copyright  shall  belong  to  the  publishers 
of  such  EncyclapcBdia,  for  all  purposes,  it  appears  to 
me  that  they  do  not  meet  the  Plaintiff's  case.  Instead 
of  saying,  simply,  that  they  believed  that  the  contract 
was  that  the  Plaintiff  should  write  the  article  in  question 
for  Messrs.  Baldwin  and  Cradock,  and  that  he  should 
be  paid  for  it  on  the  terms  that  the  copyright  in  it 
should  belong  to  Messrs.  Baldwin  and  Cradock^  they 
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use  this  circumlocutory  language  which  purposely  avoids 
stating  that  which  alone  would  have  any  weight  if  it  had 
been  stated.  And  then,  under  this  roundabout  form  of 
representing  what  were  the  ordinary  terms,  save  and 
except  where  there  were  exceptions,  and  so  managing 
the  statement  of  the  case  that,  as  I  think,  it  would  be 
impossible  to  try  an  issue  as  the  words  of  this  answer 
stand,  I  am  asked  to  say  that  the  plain  language  of  the 
Plaintiff^s  affidavit  is  displaced.  But  my  opinion  is  that 
it  remains  as  it  did  before,  and  that  there  is  nothing  in 
the  answer  which  at  all  controverts  the  Plaintiff's  case. 


Motion  refused  with  costs. 


1848: 
14th,  15th, 

and 
18th  April. 


PRICE  V.  PARKER.  L/ 


Appointment. 
Power. 


JdY  an  indenture  dated  the  12th  of  September  1842, 

it  was  declared  that  T.  Parker  and  John  Spratt  should 

stand  possessed  of  certain  sums  of  stock  which  had  been 

recently  transferred  into  their  names,  in  trust  for  such 

Stock  was  trans-  person  or  persons,  for  such  intents  and  purposes,  and, 

ferred  to  trus-      generally,  in  such  manner  and  form  as  George  Price  and 

tees  m  trust  for   °  ''  ^ 

such  persons  as 

A.  and  his  wife  should  jointly  appoint ;  and,  in  default  of  appointment, 

in  trust,  during  their  joint  lives  for  the  separate  use  of  the  wife ;  and  in 

cAs^A.  should  die  first,  in  trust^for  ids  wife  absolutely ;  but  if  she 


.  sfiould  die  first,  in  trust  for  him  forUfe,  and,  subjectthereto,  in  trust 
^r  such  persons  as  his  wife,  notwithstanding  her  coverture,  should, 
by  will,  appoint,  and,  in  default  of  such  appointment,  in  trust  for  her 
next  of  km. 

The  wife,  in  A.*e  lifetime,  made  a  will  in  exercise  of  the  last-men- 
tioned power.  A.  died  before  her.  On  her  death,  her  will  was  ad- 
mitted to  probate,  but  the  probate  was  limited  to  the  property  which 
she  had  power  to  dispose  of. 

Held  that  the  will  was  inoperative. 


h^/LtA  ^  }tyi?r . 


Jb- 
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JEUzabeth  his  wife,  should,  at  any  time  or  times  during  1848. 

their  joint  lives,  by  any  deed  or  deeds  to  be,  by  both  of         Price 
them,  sealed  and  delivered  in  the  presence  of  one  or  v. 

more  witnesses,  jointly  appoint,  and,  in  default  of  such  Paeker, 
appointment,  in  trust  to  pay  the  dividends  to  Elizabeth 
Price,  during  the  joint  lives  of  herself  and  her  husband, 
for  her  separate  use :  and,  in  case  her  husband  should 
die  in  her  lifetime,  in  trust  to  transfer  the  capital  to  her, 
her  executors,  administrators,  or  assigns :  but,  in  case 
she  should  die  in  his  lifetime,  in  trust  to  pay  the  divi- 
dends to  him  during  his  life ;  and,  subject  thereto,  to 
stand  possessed  of  the  capital,  in  trust  for  such  person 
or  persons,  as  his  wife,  notwithstanding  her  coverture, 
should,  by  her  will  (which  she  was  thereby  authorized  to 
make)  appoint,  give  or  bequeath  the  same ;  and,  in  de- 
fault of  such  appointment,  gift  or  bequest,  in  trust  to 
stand  possessed  thereof  for  her  next  of  kin  according  to 
the  Statutes  of  Distribution.  * 

George  Price  died  on  the  4th  of  May  1846.  Eliza- 
beth  Price  died  on  the  27th  of  the  same  month.  No 
joint  ^pointment  was  made  by  them  in  pursuance  of  the 
power  for  that  purpose  contained  in  the  settlement :  but, 
in  October  1843,  Elizabeth  Price  made  a  will,  by  which, 
after  reciting  the  settlement,  she,  in  exercise  of  the 
power  thereby  given  to  her  and  of  all  other  powers 
enabling  her  in  that  behalf,  appointed,  gave  and  be- 
queathed the  stock  to  trustees  in  trust  for  the  Defend- 
ants. 

In  January  1847  her  will  was  proved  by  one  of  the 
executors  therein  named ;  to  whom  administration  was 
granted,  limited  so  far  as  concerned  all  the  right,  title 
and  interest  of  the  deceased,  in  and  to  all  such  personal 
estate  and  effects  as  she,  by  virtue  of  a  certain  indenture 
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1848.  of  settlement,  dated  the  12th  day  of  September  1842, 

P&ics  ^^^  *  "S^**  ^  appoint  or  dispose  of,  and  had,  in  and  by 

V.  her  said  will,  appointed  and  disposed  of  accordingly,  but 

Pareer*  jj^  further  or  otherwise. 

The  bill  was  filed  by  Mrs.  Price's  sole  next  of  kin, 
insisting  that  her  will  was  wholly  inoperative  as  to  the 
trust  funds,  and  that  the  same  was  not  a  valid  execution 
of  any  power  vested  in  her;  and  praying  that  the  Plain- 
tiff might  be  declared  entitled  to  the  funds. 

Mr.  K.  Parker^  for  the  Plaintiff,  said  that  the  instru- 
ment which  had  been  proved  in  the  Ecclesiastical  Court, 
was  made  by  Mrs.  Price,  in  exercise  of  the  power  given 
to  her  by  the  settlement;  but  that  power  was  given  to 
her  in  the  event  only  of  her  dying  in  her  husband's  life- 
time ;  and,  as  that  event  did  not  happen,  the  power 
never  arose,  and,  consequently,  the  instrument  was 
wholly  inoperative. 

Mr.  Bacon  and  Mr.  Lewis,  for  parties  claiming  under 
the  instrument,  said  that,  under  the  settlement,  Mrs. 
Price  had  power  to  dispose  of  the  trust  funds  in  case  she 
died  in  her  husband^s  lifetime,  and  that  the  funds  were 
vested  in  her  absolutely,  in  case  she  survived  her  hus- 
band ;  therefore,  the  effect  of  the  settlement  was  to  give 
her  the  same  dominion  over  the  funds,  (which  were  ori- 
ginally her  own  property,)  as  she  would  have  had  if  she 
had  been  a  single  woman.  They  cited  Morwan  v. 
Thompson  (a)^  Clongh  v.  Clough(b)^  Cross  v.  Hud- 
son (c),  Svgden  on  Powers  (d\  and  the  24th  section  of 


(a)  3  Haggard,  239.  (rf)  Sixth  edition,  443,  pi. 

(6)  3  Myl.  &  Keen,  296.        17. 
(c)  3  Bro.  C.  C.  30. 


CASES  IN  CHANCERY. 


201 


the  Act  for  the  Amendment  of  the  LawB  with  respeet  to 
Wills  (e). 

Mr.  Rolt,  Mr.  F.  Hall,  Mr.  Welford,  Mr.  Dickinson, 
and  Mr.  M-skine  appeared  for  other  parties.  They 
azgned  the  ease  before  his  Honour  in  his  private  room. 

The  Vicb-Chancsllor  . 

By  a  deed  of  settlement,  dated  the  12th  of  September 
1842,  certain  personal  property  was  vested  in  trustees, 
in  trust  for  such  persons  as  Oeorge  Price  and  Elizabeth 
his  wife  should  jointly  appoint,  and,  in  default  of  appoint- 
ment, in  trust  for  the  separate  use  of  the  wife  for  life ; 
and,  if  the  husband  died  in  the  lifetime  of  the  wife,  then 
in  trust  for  her ;  but,  if  she  died  first,  then  as  she  should 
appoint  by  her  will.  D&ring  the  coverture,  she  made  a 
will  purporting  to  be  an  execution  of  the  power.  Then 
her  husband  died  and  she  became  the  survivor.  Upon 
her  death,  letters  of  administration  with  the  will  annexed, 
were  granted  in  a  particular  form.  The  question  is  whe- 
ther, adverting  to  the  mode  in  which  the  administration 
was  granted,  the  will  made  during  the  coverture,  operated. 
No  question  as  to  the  construction  of  the  power,  arises 
in  thiB  case.  The  only  question  is  on  the  effect  of  the 
probate,  which  is  in  this  form  : — "  Proved  at  London^ 
this  5th  day  of  January  1847,  before  the  Judge,  by  the 
oath  of  William  Rodham^  one  of  the  executors,  to  whom 
administration  is  granted,  limited  so  fiEu*  as  concerns  all 
the  right,  title  and  interest  of  her,  the  said  deceased,  in 


1848. 


PaiCE 
Parkbr. 


(e)  7  Wm.  IV.  &  1  Vict. 
c.  26.  That  section  enacts 
that  every  will  shall  be  con- 
stmed,  with  respect  to  the 
real  and  personal  estate  com- 
prised in  it,  to  speak    and 


take  effect  as  if  it  had  been 
executed  immediately  before 
the  death  of  the  testator,  un- 
less a  contrary  intent  shall 
appear  by  the  will. 
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and  to  all  such  personal  estate  and  effects  as  she,  the 
said  deceased,  by  virtue  of  a  certain  indenture  of  settle- 
ment, dated  the  12th  day  of  September  1842,  had  a  right 
to  appoint  or  dispose  of,  and  hath,  in  and  by  her  said 
will,  appointed  and  disposed  of  accordingly.^^     Now  it  is 
as  plain  to  me  as  words  can  make  it,  that  this  is  not 
enough  to  give  effect  to  a  will  disposing  of  property 
which  the  testatrix  was  entitled  to;   but  that  it  was 
meant  to  operate  only  in  the  event  of  her  having  a  power 
to  execute,  and  which  she  had  actually  executed.    The 
Ecclesiastical  Court  had  no  authority  to  grant  probate 
of  the  will  to  operate  as  a  will  only,  independently 
of  the  power;  for  it  was  executed  by  a  lady  during  her' 
coverture ;    and,  if  it  was  void  at  first,  nothing  could 
make  it  good,  except  a  republication  of  it  after  the 
coverture  had  determined.     Thid  is  attempted  to  be  got 
rid  of  by  saying  that,  by  the  24th  section  of  the  Act  of 
I  7  Will.  IV.  and  1  Vict,  c.  26,  every  will  is  to  be  con- 
1  strued  to  speak  and  take  effect  as  if  it  had  been  executed 
,  immediately  before  the  death  of  the  testator,  unless  a 
I  contrary  intention  shall  appear  by  the  will.     The  effect, 
',  however,  of  that  is  not  to  make  that  valid  which  was 
;  invalid  in  its  inception ;  but  to  give  a  rule  for  the  con* 
^  struction  of  a  valid  testamentary  instrument. 


The  event  which  happened,  left  no  power  in  the  lady 
i   for  execution,  but  left  the  property  in  her.     Therefore 

the  persons  who  are  named  in  the  instrument  which 
\  was  made  during  the  coverture  of  the  lady,  take  nothing 

under  it.* 


*  "Formerly  the  Ecclesiastical  Courts  did  not  take  upon 
themselves  to  enter,  with  any  great  minuteness,  into  the  con- 
struction of  the  powers  under  which  wills  made  by  married 
women  were  executed,  or  as  to  the  due  compliance  with  their 
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J.  HE  bill  stated  that  James  Draper  deceased,  was»  on 

and  previously  to  the  27th  of  July  1809,  seised  and  pos-     ^^^  ^pUtT 

sessed  of  and  entitled  to  the  fee  simple  and  inheritance  and 

of  and  in  the  messuages  in  the  indentures  of  lease  and       -Pteadtng, 

release  thereinafter  stated  particularly  described,  the  -p^^  ^  ^^  -^^^ 

same  having  been  purchased  by  him  and  duly  conveyed  ment-bill,  that 

to  him,  his  heirs  and  assigns:  that,  by  indentures  of  the  Defendant 

was  seised  m 
lease  and  release  dated  the  26th  and  27th  of  July  1809,  fee,  and  that 

and  made  between  Draper  of  the  one  part,  and  John  *bere  were  no 

NorriSf  since  deceased,  and  the  Plaintiffs  of  the  other  tmns  nomort- 

part.  Draper^  in  consideration  of  the  love  and  affection  gages  or  incum* 

which  he  had  for  his  wife,  Esther,  and  his  children,  and  bn«»ces,  and  no 

unexpired 

leases : 

Held  not  to 
conditions.  But  it  is  now  established  that  the  Court  of  ^  ^^  ^^  tbe 
Probate  is  bound  to  decide,  in  the  first  instance,  whether  the  ^^^  °^  ^"P^" 
power  has  been  duly  executed,  before  it  gives  the  instrument 
the  sanction  of  its  seal,  Tet,  if  the  Court  feel  any  real  doubt 
on  the  point,  it  seems  the  safer  course  to  admit  the  paper  to 
probate :  inasmuch  as  the  production  of  such  a  probate  will 
not,  alone,  be  sufficient  to  induce  a  Court  of  Equity  to  act 
upon  it;  for,  with  respect  to  other  special  circumstances 
which  may  be  required  to  give  the  instrument  effect  as  a  valid 
appointment,  viz.,  attestation,  sealing,  &c.,  the  Temporal 
Courts  have  never  been  contented  with  the  judgment  of 
the  Spiritual  Court.  Whilst,  on  the  other  hand,  if  the 
Court  of  Probate  should  reject  the  paper,  its  decision  would 
be  final ;  as  the  Court  of  Construction  will  not  proceed  to  the 
consideration  of  the  effect  of  any  testamentary  paper,  till  it 
has  been  proved  in  the  proper  Ecclesiastical  Court."  1  "Wil- 
liams on  Executors,  3rd  edit,  page  46.  See  Gawler  v.  Stan-^ 
denoick,  2  Cox,  15  ;  and  Cole  v.  Scott,  post. 
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towards  making  a  provision  for  them  and  their  issue, 
conveyed  the  messuages  to  Norris  and  the  Plaintiflb, 
their  heirs  and  assigns;  to  hold  the  same  to  them, 
their  heirs  and  assigns,  to,  for  and  upon  the  several  uses, 
intents  and  purposes,  and  under  the  limitations  therein- 
after expressed  and  declared  concerning  the  same,  being 
uses  and  trusts  for  the  benefit  of  his  wife,  children  and 
other  issue ;  that  the  indentures  were  duly  executed,  by 
Draper^  on  the  27th  of  July  1809,  and  were,  there- 
upouy  delivered  to  Norris  and  the  Plaintifls,  and  the 
same  continued  in  their  possession  down  to  the  time  of 
Norriis  death,  and  the  same,  ever  since  his  decease, 
had  been  in  the  possession  of  the  Plaintiff;  that, 
although  the  indentures  were  not  executed  by  Norris 
and  the  Plaintiib,  yet  they  accepted  the  trusts  reposed 
in  them  thereby,  and,  immediately  after  the  execution 
of  the  release,  Norris^  on  behalf  of  himself  and  the 
Plaintifls,  as  the  trustees  under  the  release,  entered  into 
the  receipt  of  the  rents  and  profits  of  the  messuages ; 
and  Norris,  on  behalf  of  himself  and  the  Plaintiffi  as 
such  trustees  as  aforesaid,  continued  in  the  possession  or 
receipt  of  the  rents  and  profits  down  to  the  time  of  his 
death;  that  he  died  in  June  1840;  that,  upon  his 
death,  the  Plaintiff  became  and  they  still  were,  as  the 
surviving  trustees  of  the  indentures,  entitled  to  the  pos- 
session of  the  messuages ;  but  that,  shortly  after  Nor- 
ris^s  death,  the  Defendants  entered  into  the  possession 
or  into  the  receipt  of  the  rents  and  profits  of  the  mes- 
suages, and  had  ever  since  continued  and  still  were  in 
such  possession  or  receipt,  although  they  never  had,  nor 
had  either  of  them  any  title  whatever  to  the  messuages 
or  any  part  thereof;  and  they  got  into  their  possession 
several  of  the  title  deeds  relating  thereto,  and  had,  ever 
sincey  retained  the  same ;  that  the  Plaintiffii  intended, 
forthwith,  to  cause  an  action  of  ejectment  to  be  com- 
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menced,  in  one  of  the  courts  of  law  at  Westminstery  for 
the  recoreiy  of  the  possession  of  the  messuages ;  that, 
at  the  time  of  Norris^s  death,  there  were  and  there  still 
were  subsisting  some  terms  for  years  in  the  messuages 
or  some  part  thereof,  which  had  long  since  been  satis- 
fied, and  which  remained  outstanding ;  and  also  certain 
mortgages  of  and  incumbrances  upon  the  messuages,  for 
small  sums  of  money;  and  also  certain  leases  thereof 
which  were  not  yet  expired  {  that  some  of  such  satisfied 
terms  and  leases  had  become  and  were  then  rested  in 
the  Defendants,  or  in  one  of  them,  or  in  some  person  or 
persons  in  trust  for  them  or  one  of  them  ;  and  some  of 
such  mortgages  or  incumbrances  were  then  vested  in 
the  Defendants  or  one  of  them,  by  virtue  of  some  assign- 
ments or  assignment  which  they  or  one  of  them  had 
procured  to  be  executed  to  them  or  one  of  them ;  and 
that  others  of  such  satisfied  terms,  leases,  mortgages 
and  incumbrances  remained  vested  in  some  persons  or 
or  person  other  than  the  Defendants ;  and  that  the  De- 
fendants threatened  and  intended  to  set  up  such  out- 
standing terms,  mortgages,  incumbrances  and  leases,  or 
some  or  one  of  them,  in  bar  to  the  ejectment,  and  to 
any  other  action  or  proceeding  at  law  which  the  Plain- 
tiffit  might,  thereafter,  commence  for  the  recovery  of  the 
messuages ;  and,  under  the  circumstances  stated,  the 
Plaintifis  were  unable  to  recover  possession  of  the  mes- 
suages at  law :  that  there  uxu  very  little,  if  anything, 
then  due  upon  the  mortgages  or  incumbrances  which  the 
Defendants  had  procured  to  be  assigned  to  them  as 
thereinbefore  mentioned ;  and  whatever^  ifanything^  was 
ever  so  due,  had  been  long  since  paid  and  satisfied  by 
means  of  the  monies  which  the  Defendants  had  received 
in  respect  of  the  rents  and  profits  of  the  messuages,*  and 

*  The  latter  part  of  this  statement  seems  to  be  inconsistent 
with  the  former. 


1848. 


Dawson 
Pilling. 


206 


CASES  IN  CHANCERY. 


1848. 


Dawson 

r. 
Pilling. 


a  considerabk  sum  was  then  due^  to  the  Plaintiffs  as  the 
surviving  trustees  of  the  indenture  of  release,  in  respect 
of  such  rents  and  profits.  The  bill  charged  that  the  De- 
fendants had  had  divers  conversations  with  each  other 
and  with  other  persons,  and  had  written  and  sent,  to 
each  other  and  to  other  persons,  divers  letters  wherein 
they,  or  one  of  them,  had  admitted  the  matters  stated 
and  charged  in  the  bill  to  be  true ;  and  that  they  had  then 
or  lately  had,  in  their  possession,  divers  deeds,  papers 
and  writings  relating  to  such  matters  or  some  of  them, 
and  which,  if  produced,  would  lead  to  the  discovery  or 
elucidation  of  the  truth  in  the  premises ;  and  that  they 
ought  to  set  forth  a  list  thereof.  The  bill  prayed  that 
it  might  be  declared  that  the  Plaintifis  were,  as  the  sur- 
viving trustees  of  the  indentures  of  lease  and  release, 
entitled  to  the  messuages  therein  comprised;  or  that 
some  issue  or  issues  might  be  tried,  under  the  direction 
of  the  Court,  for  the  purpose  of  trying  the  right  and 
title  of  the  Plaintifis,  as  such  surviving  trustees,  to  the 
messuages ;  or  that  the  Plaintiff  might  be  at  liberty  to 
try,  their  right  and  title  to  the  same,  by  ejectment; 
and,  if  it  should  appear  that  the  Defendants,  or  either  of 
them,  were  or  was  entitled  to  any  mortgages  or  incum- 
brances, or  mortgage  or  incumbrance  affecting  the  mes- 
suages or  any  part  thereof,  then  that  the  Plaintifib  might 
be  at  liberty  to  redeem  the  same,  and  that  all  necessary 
accounts  might  be  taken  and  inquiries  made  for  that  pur- 
pose ;  and  that  an  account  might  be  taken  of  all  sums 
of  money  which  had  been  received,  by  the  Defendants  or 
either  of  them,  in  respect  of  the  rents  and  profits  of  the 
messuages  or  any  part  thereof;  and  that  the  Defendants 
might  be  decreed  to  pay,  to  the  Plaintiffs,  as  such  sur- 
viving trustees  as  aforesaid,  what,  if  anything,  should, 
upon  taking  the  accounts  thereby  prayed,  be  found  to  be 
due  ftx)m  them  in  respect  of  such  rents  and  profits,  the 
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Plaintifis  being  ready  and  willing  to  pay,  to  the  Defend- 
ants, what,  if  anything,  should  be  found  due  to  them ; 
and  that  the  Defendants  might  be  decreed  to  execute, 
or  procure  to  be  executed,  to  the  Plaintifb,  as  such  sur- 
viving trustees  as  aforesaid,  proper  conveyances  and 
assignments  of  any  legal  estate  or  term  or  terms  of  years 
in  the  messuages,  which  might  be  vested  in  the  Defend- 
ants or  in  either  of  them,  or  in  any  persons  or  person 
in  trust  for  them  or  either  of  them ;  and  to  deliver  up, 
to  the  Plaintiffs,  the  possession  of  the  messuages,  toge- 
ther with  all  deeds,  evidences  and  writings  in  the  posses- 
sion or  power  of  the  Defendants  or  either  of  them,  in 
any  manner  relating  to  the  messuages;  and  that  the 
Defendants  might  be  restrained,  by  the  injunction  of  the 
Court,  from  setting  up  any  outstalnding  terms  or  term  or 
legal  estate  in  the  messuages  or  any  of  them  or  any  part 
or  parts  thereof,  at  the  trial  of  any  issue  or  issues  to  be 
directed,  by  the  Court,  for  trying  the  right  of  the 
Plaintiffit  to  the  messuages,  or  of  the  action  of  ejectment 
which  was  about  to  be  commenced  as  aforesaid,  or  of  any 
other  action  or  actions  of  ejectment  which  might  there- 
after be  commenced  or  brought,  by  the  Plaintifls, 
against  the  Defendants  or  either  of  them,  for  the  reco- 
very of  the  possession  of  the  messuages  or  any  of  them. 


1848. 


Dawson 

V, 

Filling. 


One  of  the  Defendants  put  in  the  following  plea  to  the 


bill: 


"  This  Defendant,  by  protestation,  &c.,  says  that  this 
Defendant  was,  at  the  time  of  the  alleged  death  of  John 
Norris  in  the  said  bill  named,  and  now  is  seised,  in  his 
demesne  as  of  fee,  of  and  in  all  the  messuages,  hereditar 
ments  and  premises  in  the  said  bill  mentioned,  and  con- 
cerning which  the  sidd  bill  is  exhibited  in  this  honour- 
able Court,  and  that  there  were  not,  at  the  time  of  the 
said  alleged  death  of  the  sud  John  Norris,  nor  are  there 
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Dawsov 

V. 
PiLIilNO. 


still  or  now  subdBting  any  terms  for  years  of  or  in  the 
said  messuages,  hereditaments  and  premises,  or  any  part 
thereof,  which  have  long  since,  or  at  any  time,  been 
satisfied,  and  which  remain  outstanding ;  and  that  there 
were  not,  at  the  time  of  the  said  alleged  death  of  the 
said  John  Norris^  nor  are  there  still  or  now  subsisting 
any  mortgages  of  or  incumbrances  upon  the  said  mes- 
suages, hereditaments  and  premises,  or  any  part  thereof, 
for  small  or  any  sums  of  money  or  at  all,  and  that  there 
were  not,  at  the  time  of  the  said  alleged  death  of  the 
said  John  Nbrris,  subsisting  any  leases  of  the  said  mes- 
suages, hereditaments  and  premises,  or  of  any  part 
thereof,  which  are  not  yet  expired.  All  which  matters 
and  things  this  Defendant  doth  aver  to  be  true,  and 
pleads  the  same  to  the  whole  of  the  said  bill." 


Mr.  Bethell  and  Mr.  Beales,  in  support  of  the  plea, 
said,  first,  that  the  bill  was  an  ejectment  bill,  and  that  it 
stated  no  impediment  to  the  Pbunti&  tiying  their  right 
at  hiw,  except  what  the  plea  negatived:  Armitage  v. 
Wadsworth  (a)  :  secondly,  that  the  bill  charged,  merely, 
that  the  Defendants  had,  in  their  possession,  deeds  and 
other  writings  rebting  to  the  matters  contained  in  the 
bill,  but  did  not  show  that  they  were,  in  any  way,  neces- 
siury  to  enable  the  Plaintifi&  to  recover  at  law;  and, 
therefore,  it  was  not  necessary  for  the  Defendant  to 
answer  that  charge :  Jones  v.  Jones  (ft).  Crow  v.  7\fr- 
reU(c). 

Mr.  Stuart  and  Mr.  BiUonj  in  support  of  the  bill, 
said  that  a  plea  of  more  than  one  matter,  was  bad  for 
duplicity ;  and  that  the  plea,  in  the  present  case,  pleaded 
four  distinct  Acts :  first,  that  the  Defendant  was  seised 


(a)  1  Madd.  189.  {b)  3  Mer.  161. 

(c)  3  Madd.  179. 
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in  fee :  secondly,  that  there  were  no  outstanding  satisfied 
terms :  thirdly,  that  there  were  no  mortgages  or  other  in- 
cumbrances :  and,  fourthly,  that  there  were  no  unexpired 
leases.  That  another  fatal  objection  to  the  plea,  was 
that  it  was  not  accompanied  by  an  answer  denying  the 
passages  in  the  bill  which  tended  to  disprove  it,  and, 
particularly,  the  charge  that  the  Defendants  bad,  in 
their  possession,  deeds  and  other  documents  relating  to 
the  matters  alleged  by  the  bill,  and  which,  if  produced, 
would  lead  to  the  discovery  or  elucidation  of  the  truth 
in  the  premises:  Clayton  v.  Lard  W%nchel9ea{d)f 
Chadmck  v.  Broadwood  (e),  Harris  v.  Harris  (/). 

The  Vicb-Chancbllor  : 

In  my  opinion  the  plea  is  a  perfectly  good  one.  It  is, 
in  efiect,  nothing  more  than  a  plea  that  the  Defendant 
is  solely  seised  in  fee ;  for  it  is  only  part  of  a  complete 
seisin  m  fee  that  there  is  no  outstanding  legal  estate. 

Then,  with  respect  to  the  charge  that  the  Defendant 
has,  in  his  possession,  deeds  and  other  documents  relat- 
ing to  the  matters  aUeged  by  the  bill,  and  which,  if  pro- 
duced, would  lead  to  the  discovery  or  elucidation  of  the 
premises :  it  is  true,  that  there  is  no  answer  as  to  that ; 
nor  is  it  necessary ; .  for  the  Plainti£b,  an  their  own 
showing^  have  no  title  at  all  ;*  and  it  is  not  necessary  to 
produce  documents  in  order  to  show  that  they  have  no 
title. 


1848. 


Dawson 
Pilling. 


(d)   3  Toun.  &  Coll.  Ex-  (e)  3  Beav.  308  and  530. 

chequer  Cases,  426.  (/)  ^  ^^^»  '^^^• 

*  It  will  be  seen,  on  referring  to  the  statement  of  the  ease, 
that  the  bill  stated  that  the  messuages  were  conveyed  to 
Norria  and  the  Plaintiffs,  and  not  unto  and  to  the  use  of 
them. 
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1848: 
29th  April ; 
1st,  2nd,  3rd, 

6th,  8th,  9th,         THE  ATTORNEY-GENERAL  v.  WILSON.,/ 
10th,  29th,  30th,  ^ 

wVAh  jJne'  ^^^^  ®"**  ^^  supplemental,  in  its  nature,  to  the 

V        ^        /'  Attorney' Oeneral  v.  Shore  (a). 

Charity, 

Dissenters,  («)  Jnte,  Vol.  XL  page  592.     See  also  Shore  ▼.  Wilson, 

Deed  9C1.  &Fin.  355. 
Construction. 


In  1 704,  Lady  Hewley,  an  English  Protestant  Nonconformist,  con- 
yeyed  estates  in  England^  to  trustees  (all  of  whom  appeared  to  be 
resident  in  England^  and  some  of  whom  at  least  were  Protestant 
Nonconformists,)  in  trust,  for  such  poor  and  godly  preachers  for 
the  time  being  of  Chrisfs  Holy  Gospel,  and  of  such  poor  and  godly 
widows  for  the  time  being  of  such  preachers,  as  the  trustees  for  the 
time  being  should  think  fit ;  for  promoting  the  preaching  of  Chrisfs 
Holy  Gospel  in  such  manner  and  in  such  poor  places  as  the  trustees 
for  the  time  being  should  think  fit ;  for  eaucating  such  young  men 
desig^ned  for  the  ministry  of  Chrisfs  Holy  Gospel  as  the  trustees  for 
the  time  being  should  think  fit ;  and  for  relieving  such  godly  per- 
sons in  distress,  being  fit  objects  of  her  own  and  the  trustees'  charity, 
as  the  trustees  for  the  time  being  should  think  fit :  and  she  directed 
that  the  trustees  for  the  time  being,  should,  in  their  dispositions  and 
distributions  of  the  aforesaid  charities,  have  a  primary  respect  to  such 
objects  thereof  as  aforesaid  as  were  then  or  should  afterwards  be  in 
Tork^  Yorkshire  or  other  northern  counties  in  England,  not  exclud- 
ing those  in  other  places  and  counties,  as  the  trustees  for  the  time 
being,  from  time  to  time,  should  think  fit.  Held,  by  the  Vice- 
Chancellor,  that  orthodox,  English  dissenting  ministers  and  mem- 
bers of  congregations,  essentially  and  substantially,  in  doctrine  and 
discipline,  of  the  same  sort  as  the  orthodox  dissenting  congregations 
which  existed  in  England,  in  1704,  and,  therefore,  that  orthodox, 
English  dissenting  ministers  and  members  of  Baptist,  Independent 
or  Congregational,  and  Presbyterian  congregations  in  England,  which 
were  not  in  connexion  with  or  under  the  jurisdiction  of  either  the 
Kirk  or  the  Secession-church  of  Scotland,  were  alone  entitled  to  par- 
ticipate in  the  benefits  of  the  charity ;  and  that  such  of  the  trustees 
as  were  members  of  Presbyterian  congregations  in  England  which 
were  in  connexion  with  the  Kirk,  or  with  the  Secession-church, 
ought  to  be  removed. 

The  last-mentioned  trustees  appealed  from  his  Honour's  decree ; 
and,  after  the  appeal  had  been  opened,  but  before  the  argument 
was  conduded,  a  decree  was  drawn  up,  at  the  request  of  tne  De- 
fendants and  with  the  approbation  of  the  Attorney-General  and 
the  sanction  of  the  Lord  Chancellor,  in  terms  which  admitted  the 
ministers  and  members  of  Presbyterian  congregations  in  England  in 
connexion  with  the  Kirk  and  the  Secession-church  of  Scotland,  to 
participate  in  the  administration  and  benefits  of  the  charity. 


CASES   IN  CHANCERY.  211 

The  information  in  it  was  filed,  at  the  relation  of  the     *     1848. 
surviying  relators  in  that  suit,  (all  of  whom  were  Inde-  m' 

p^idents,)  against  the  trustees  and   sub- trustees    or  Att.-Gbnerai. 
managers  of  the  charity-estates,  appointed  in  that  suit,  ^* 

six  of  whom,  namely,  Wilson^  CiapAam,  Hodgson^  Par- 
sonSf  Pritchett  and  Bowden^  were  Independents ;  four, 
namely,  Lonsdale^  Barbour^  Ralph  and  Thomson  were 
Presbyterians  in  connexion  with  the  Kirk,  and  the 
others,  namely,  Finlay^  Ross^  Fair  and  PringUj  were 
Presbyterians  in  connexion  with  the  Secession-church  of 
Scotland. 

The  information,  after  setting  forth  the  information, 
decree,  and  other  proceedings  in  the  original  suit,  alleged 
as  follows :  That  Lady  Hewley  was  an  Engluh  orthodox 
dissenter  from  the  Established  Church  of  England^  and 
that  she  intended  that  English  orthodox  dissenters  only 
should  receive  the  benefits  of  her  charities :  that,  when 
she  executed  the  deeds  of  January  1704  and  April 
1707,  there  were  only  three  sects  of  English  orthodox 
dissenters,  namely :  Independents  or  Congregationalists, 
Presbyterians,  and  Baptists :  that  the  Presbyterians  dif- 
fered materially  fit>m  the  Presbyterians  of  the  Church 
of  Scotland  as  then  and  now  in  existence,  and  that  their 
doctrines  and  practice  were  the  same  as  those  of  the 
present    Independents:    that  many  of   the   orthodox 
English  Presbyterians  who  existed  at  the  beginning  of 
the  eighteenth  century,  afterwards  disused  the  name 
**  Presbyterian,^  and  assumed  that  of  Independents  or 
Congregationalists;  and  that  the  Independents  of  the 
present  day  are  the  representatives,  to  a  great  extent, 
of  the  old  orthodox  English  Presbyterians  as  well  as  of 
the  old  Independents  or  Congregationalists ;  and  that  the 
remnant  of  the  old  Presbyterians  became  Unitarians,  but 
retained  the  name  of  Presbyterians ;  and  that  all  other 
Vol.  XVI.  a 
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1848.  persons  in  England  calling  themselves  Presbyterians,  are 

members  either  of  the  Kirk  or  of  the  Secession-church 


The 
Att.-General  of  Scotland^  and  differi  materially^  from  the  opinions  and 

.^  ^'  religious  practice  or  discipline  of  the  English  Presbyte- 

rians in  the  early  part  of  the  eighteenth  century^  and,  in 
particular,  from  the  opinions  and  religious  practice  of  Lady 
Hewley;  and  that  the  ministers  of  Scotch  Presbyterian 
congregations  in  England  and  Walesj  of  both  the  afore- 
said churches,  are  Scotchmen^  who  have  been  ordained  and 
educated  in  Scotland :  that  the  Scotch  Presbyterian  cha- 
pels in  England  and  Wales  were  built  many  years  after 
the  death  of  Lady  Hewley ^  and  are  connected  or  in  com- 
munion with  Presbyteries  in  Scotland :  that  the  Scotch 
Presbyterians  have  only  one  chapel  in  Yorhshire^  which 
was  built  in  1790 ;  and  that,  prior  to  that  year,  they 
had  no  chapel  in  Lancashire ;  that,  until  very  recently, 
they  had  no  chapel  in  Westmoreland;  and  now  they  have 
only  one,  which  was  built  a  few  years  ago :  that  divers  of 
the  Scotch  Presbyterian  congregations  in  England  and 
Wales  have  been  represented  in  synods  or  assemblies  in 
Scotland ;  and  the  trust  deeds  of  all  or  the  greater  part 
of  their  chapels   require  that  none  but  licentiates  or 
ministers  of  the  Kirk,  or  of  the  Secession-church  of 
Scotland,  or  ministers  belonging  to  and  in  fuU  commu- 
nion with  one  or  other  of  those  churches  shall  be  minis- 
ters of  such  chapels ;  and  all,  or  nearly  all  the  present 
and  former  ministers  of  such  chapels,  have  been  edu- 
cated in  Scotland,  and  licensed  to  preach  either  by  the 
Kirk   or   by  the  Secession-church  of  Scotland,    and 
such  education  and  licensing  are  necessary  to  qualify 
them  to  be  the  ministers  of  such  chapels ;  and  many 
of  such  ministers  have,  as  members  of  the  Kirk  or 
of  the  Secession-church  of  Scotland,  received  appoint- 
ments and  translations  in  one  or  other  of  such  churches : 
that  the  before-mentioned  trust-deeds  further  require 


CASES   IN   CHANCERY.  213 

that  such  chapels  shall  be  used  for  the  purposes  of  1848. 

divine  worship  and  in  connexion  with  and  according  to  ip^^ 

the  rites,  forms  and  usages  either  of  the  Kirk  or  of  Att.-6snsiul 

the  Secession-church  of  Scotland;  and  that  no  varia-       rwr  ^' 

_   „  _  ,    .      ,  ,       , .  .        11       1         WnusoN. 

tion  shall  be  made  m  the  trusts  by  which  such  chapels 

are  connected  with  and  solely  appropriated  to  the  use 
of  congregations  belonging  to  one  or  other  of  those 
churches,  or  by  which  the  worship  in  them  is  appointed 
to  be  observed  according  to  the  rites,  usages,  doctrines 
and  tenets  of  one  or  other  of  them,  and  by  a  minister 
belonging  to  and  in  fiiU  communion  with  one  or  other 
of  them:  that,  in  many  instances,  the  Kirk  and  the 
Secession-church  of  Scotland   have  exercised  control 
or  authority  over  ministers,  presbyteries,  congregations 
and  chapels  in  England  and  Wales  connected  or  in  com- 
munion with  them :  that  there  is  not  a  single  college, 
in  England  or  Wales^  belonging  to  or  connected  with 
Presbyterians  belonging  to  either  of  the  said  Scotch 
churches ;  and  that  the  only  colleges  in  England  and 
Wales,  under  the  name  of  Presbyterian,  are  Unitarian ; 
and,  by  reason  thereof,  the  exhibitions  given  by  Lady 
HewUy  cannot  be  applied  to  any  existing  Presbyterian 
coll^fes  in  England  or  Wales ;  but  there  are  ten  colleges 
in  England,  belonging  to  the  Independents  or  Congregar 
tionalists,  for  educating  young  men  designed  for  the 
ministiy  of  Chrisfs  Holy  Gospel,  and  three  of  them  are 
in  the  Northern  Counties  of  England;  and  there  are 
also  three  colleges  belonging  to  the  Baptists,  for  the 
like  purpose,  one  of  which  is  in  the  county  of  York  ;  and 
that  many  young  men  designed  for  the  ministry  of 
Ckrists  Holy  Gospel,  and  attendmg  those  colleges,  are 
in  poor  circumstances,  and  are  proper  objects  of  Lady 
Sewley's  charity.    The  information  further  stated  that 
the  Defendants,  Ralph  and  Thonuon,  had  obtained  pre- 
ferment in  Scotland,  under  the  Kirk,  and  had  gone  to 

q2 
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1848.  reside  there ;  and  that  the  Defendant  Fair  had  become 

fp^g  a  member  of  the  Church  of  England ;  and  that  it  was 

Att.-General  necessary  that  a  scheme  should  be  settled  for  the  due 
^  ^'  management  and  administration  of  the  charity,  and  for 

the  purpose  of  determining  who  were  the  proper  objects 
of  the  benefits  of  it.  The  information  prayed  that  the 
Attbrneg- General  might  have  the  benefit  of  the  original 
suit  and  information,  against  the  Defendants  to  the 
present  suit,  and  the  same  relief  touching  the  charity  as 
if  those  Defendants  had  been  parties  to  the  original 
information,  and  that  it  might  be  referred  to  the 
Master  to  whom  the  original  suit  was  referred,  to  settle 
a  proper  scheme  for  the  future  management  and  regula- 
tion of  the  charity,  and  for  the  selection  of  proper  objects 
to  participate  in  the  various  branches  thereof  and  for  the 
appropriation  or  division  of  the  charity  funds  and  income 
to  and  among  such  branches  or  objects,  having  regard  to 
the  relative  numbers  of  such  objects,  and  to  the  districts 
to  which  a  preference  was  given  by  the  endowment; 
and,  also,  a  scheme  for  the  due  appointment  and  succes- 
sion of  trustees  and  sub-trustees  or  managers  of  the 
charity  on  any  future  vacancy,  having  regard,  in  the 
selection  of  them,  to  the  classes  of  persons  who  were  the 
proper  objects  of  the  charity ;  and  that  the  Court  would 
make  such  declarations,  for  the  guidance  of  the  Master 
in  settling  the  scheme,  as  should  be  necessary ;  and  that 
the  Master  might  be  directed  to  approve  of  proper 
persons  to  be  sub-trustees  in  the  place  of  Ralphs  Thorn- 
son  and  Fair. 

At  the  hearing  of  the  Cause,  the  question  was  whether 
Independents  and  other  orthodox  English  dissenters, 
were  the  sole  objects  of  Lady  Hewleys  charities,  or 
whether  members  of  congregations  in  England^  some  of 
which  were  in  connexion  with  the  Kirk,  and  others  with 
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the  SecesBion-church  of  Scotland^  were  also  objects  of  1848. 

those  charities. 


The 
Att.-General 


Mr.  BetheUy  Mr.  Bacon  and  Mr.  Chandless  appeared  ^' 

for  the  Relators  (all  of  whom  were  Independents),  and 

Mr.  Stuart  and  Mr.  Rolt  for  the  Defendants  who 
were  of  the  same  sect. 


Mr.  SwanstoHy  Mr.  Malins  and  Mr.  Barton  appeared 
for  the  Defendants  who  were  members  of  congregations 
in  connexion  with  the  Kirk ;  and 

Mn  James  Parker  and  Mr.  Lloyd^  for  the  rest  of  the 
Defendants,  who  were  members  of  congregations  in  con- 
nexion with  the  Secession-church  of  Scotland. 

The  Vice-Chancellob  : 

When  I  first  addressed  myself  to  the  consideration 
of  the  question  which  is  now  before  me,  I  was  very 
much  struck  with  this :  that  the  deed  of  1704  shows, 
upon  the  face  of  it,  that,  if  ever  there  was  an  English 
transaction,  the  transaction  that  was  completed  by  that 
deed,  bore  that  character :  for  it  appears,  by  it,  that 
Lady  Hewley  was,  herself,  an  Englishwoman,  that  she 
had  married  an  Englishman,  that  all  the  property  which 
she  disposed  of  was  situate  in  England^  and  that  all  the 
trustees  were  Englishmen ;  and,  it  has  been  unquestion- 
ably proved  that  some  of  them  entertained  the  same 
religious  sentiments  as  she  did.  I  allude,  particularly,  to 
Mr.  Stretton  and  Dr.  Coulton :  and  there  has  been  some 
evidence  given  as  to  one  or  two  others ;  but  I  do  not  lay 
much  stress  upon  it :  with  respect  to  Mr.  Stretton  and 
Dr.  Coulton  there  is  no  doubt. 

Then  the  first  material  words,  in  the  deed  of  1704, 
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1848.  are :  ^'  To  such  and  so  many  poor  and  Godly  preachers 

ipj^^  for  the  time  being  of  Christ's  Holy  Gospel  :^'  and  the 

Att.-Gbneral  question  mainly  depends  upon  this :  Who  were  the  per- 
._  ^'  sons  that  Lady  Hewley  has  described  by  those  words ! 

Now  I  cannot  but  think  that,  in  construing  the  deed  of 
1704,  we  must,  of  necessity,  take  into  consideration  the 
deed  of  1707 :  for,  some  of  the  learned  Judges  who  deli- 
Yered  their  opinions  to  the  House  of  Lords,  considered 
that  the  disposition  made  by  the  deed  of  1704  and  the 
foundation  of  the  Hospital,  as  well  as  the  subsequent  dis- 
positions of  the  deed  of  1707,  all  made  part  of  one  trans- 
action :  and  I  think  that  that  is  the  fair  and  the  true, 
legal  view  of  the  matter.  Not  that  it  would  much  sig- 
nify if  it  were  otherwise ;  but  it  is  impossible  not  to  see 
that  all  the  charities  are  blended  together.  The  deed 
of  1707  has  precisely  the  same  parties  to  it  as  the  deed 
of  1704  has.  Their  names,  too,  are  placed  in  the  same 
order,  and  the  words  in  the  deed  of  1707,  by  which 
the  residuary  rents  are  disposed  of,  are  identically 
the  same  as  those  which  are  used  in  the  deed  of  1704. 
Moreover,  it  is  to  be  observed  that  Lady  Hewley  ap- 
pointed Dr.  Coulton  to  be  one  of  the  managers  of  the 
Hospital  founded  by  the  deed  of  1707 ;  and  that  all  the 
other  managers  were  persons  resident  in  or  near  York. 
She  died  in  September  1710;  and  it  appears,  from  the 
sermon  which  was  preached,  by  Dr.  Coulton,  at  her 
funeral,  that  she  was  in  the  habit  of  attending  the  chapel 
of  which  he  was  the  officiating  minister.  Therefore,  her 
opinions  on  religious  matters  must  have  borne  a  very 
close  resemblance,  at  least,  to  his. 

Then,  Lady  Hewley  having  used  those  general  terms 
to  which  I  have  adverted,  we  have  to  inquire  what  those 
terms  mean.  Now  it  has  struck  me,  all  along,  that,  in  a 
very  great  degree  although  not  in  terms,  that  question 
has  been  already  decided :  because  it  has  been  decided  that 
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no  unorthodox  dissenter,  nor  any  member  of  the  Church  of         ISiB. 

England,  is  to  have  any  thing  to  do  with  the  admini^  Tbb 

tration  of  the  trusts  created  by  the  deeds  of  1704  and  Att.-Genbral 

1707,  or  to  take  any  benefit  under  them.     Then,  if  you       Wilson. 

remove  the  unorthodox  dissenter  and  reject  the  Church 

of  England  man,  the  necessary  consequence  is  that  you 

must  adopt  the  orthodox  dissenters.   Mr.  Baron  Oumey 

gave  a  very  plain  and  clear  opinion  upon  that  subject : 

and  that  opinion  was  referred  to,  with  approbation,  by 

the  Lord  Chancellory  when  he  moved  the  judgment  of 

the  House  of  Lords.  • 

The  question  nused  by  the  supplemental  information, 
is  whether  those  who  are  members  of  the  Kirk,  or  of 
the  Secession-church  of  Scotland,  come  within  the  de- 
scription of  poor  and  Godly  preachers  of  Chrutfs  holy 
gospel,  those  words  having,  to  the  extent  which  I  have 
mentioned,  already  received  an  exposition.  Now  it  is 
perfectly  manifest  from  history  (I  allude  to  NeaFs  His- 
tory of  the  Puritans  and  Baxter's  History  of  his  own 
Life  and  Times)  that  though  the  Scotch  Presbyterians 
did  predominate  to  a  certain  extent,  yet  they  never  pre- 
dominated so  far  as  to  have  their  scheme  of  church  go- 
vernment carried  into  efiect  by  any  law  in  England. 
Neal  says:  '^Although,  as  the  influence  of  the  Scots 
over  the  two  Houses  increased,  Presbytery  prevailed; 
and,  when  the  Parliament  were  at  their  mercy  and 
forced  to  submit  to  what  conditions  they  would  impose 
upon  them  for  their  assistance,  the  Kirk  discipline 
gained  the  ascendant,  and,  at  length,  advanced  into  a 
divine  right  in  the  assembly  of  divines,  yet  the  Parlia- 
ment never  would  come  into  it:  and,  when  the  Scots 
were  gone  home,  it  dwindled,  by  degrees,  until  it  was 
almost  totally  eclipsed  by  the  rising  of  the  Independ- 
ents.^ Then  there  is  another  passage  in  which  the  same 
author  says :  "  The  Presbyterians  never  saw  their  dear 
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1848.  Presbytery  settled  in  any  one  part  of  England.    Baxter 

rp^^  says  it  was  settled  in  London  and  Lancashire :  it  never 

Att.-General  was  settled  by  law.*"    Then  we  find  that,  after  the  Act 
^'  of  Uniformity,  of  Charles  the  Second,  had  passed,  there 

came  the  Act  of  Toleration ;  and  that  was  in  the  year 
1689 :  and  then,  after  that,  we  have  what  was  called: 
'^  The  Happy  Union,^''  in  1691 ;  which  lasted  for  about 
four  years ;  and  then  the  union  appears  to  have  been  dis- 
solved, but  the  state  of  things  remained  much  the  same 
as  it  was  before  the  year  1691.  And  I  think  that  it 
clearly  appears,  from  the  evidence  that  has  been  given, 
that,  in  1704  and  1707,  the  words:  "Godly  preachers 
of  Christ's  Holy  Gospel,"  or,  "  Godly  preachers^  alone, 
would  have  been  considered,  by  every  person  who  saw  or 
heard  them,  to  mean  those  persons  who  answered  the 
description  of  orthodox  English  dissenters  at  that  time. 
The  evidence  that  has  been  brought  against  that  signifi- 
cation of  the  words,  is  very  slight  indeed.  It  amounts 
to  this:  that,  except  congregations  here  and  there, 
which  might,  more  or  less,  be  composed  of  Scotch- 
men, and  might  have  had  a  Scotch  minister,  the  body  of 
Presbyterians  was  English^  and  had  English  minis- 
ters. 

Besides,  Lady  Hewley's  English  predilections  are 
manifested  by  this :  that  she  directs  that  the  trustees 
and  managers  should,  in  their  dispositions  and  distri- 
butions of  her  charities,  have  a  primary  respect  to  such 
objects  thereof  as  then  were  or  should  afterwards  be  in 
York  and  Yorkshire^  or  other  northern  counties  in  Eng- 
land^ not  excluding  those  in  other  counties  and  places : 
and  there  can  be  no  doubt  that  the  latter  words,  as  well 
as  the  former,  point  to  England;  because,  though,  in 
England^  we  do  use  the  word,  ^^  shire  "  as  well  as  the 
word,  "county,"  it  appears  that  the  Act  which  was 
passed  in  Scotland  for  the   purpose  of  carrying  into 
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effect  the  English  Act  of  Union,  when  it  prescribes  the  1848. 

mode  in  which  members  should  be  chosen,  uses,  invar  m„ 

riably,  the  word,  **  shires,^  or,  "  stewartries,^  and  never  A^t.-General 
mentions  the  word  *^  county ;""  and  I  never  heard  that  ^' 

word  applied  to  any  divisions  of  Scotland^  though  it  is 
applied  to  divisions  of  Ireland.  Therefore  Lady  Hewley 
intended  to  provide  for  persons  who,  with  respect  to 
religion,  should  bear  the  character  of  orthodox  English 
dissenters,  and,  with  respect  to  residence,  should  be 
found  in  England. 

That  such  was  her  intention  appears,  also,  from  one  of 
the  rules  which  she  prescribed  for  the  management  of 
the  Hospital.  She  says :  '^  Let  every  almsbody  be  one 
that  can  repeat,  by  heart,  the  Lord's  Prayer,  the  Creed 
and  Ten  Commandments,  and  Mr.  Edwcard  Bowles's 
Catechism.'*^  •  Now  Bowles  was  one  of  the  ejected 
ministers,  who  were  turned  out  in  the  year  1662; 
and  it  is  remarkable  that  this  lady  does  not  direct 
that  the  poor  men  and  women  in  the  Hospital,  shall 
be  able  to  repeat  either  of  the  catechisms  which  were 
the  particular  characteristics  of  the  Scotch  Church,  but 
that  they  shall  be  able  to  repeat  Mr.  Bowleses  cate- 
chism, which,  as  I  understand,  was  published  by  him 
some  time  after  he  was  ejected.  And  he  was  not  a 
Scotch  minister,  but  was  one  of  the  ejected  ministers, 
who  suffered  because  he  thought  proper  not  to  submit 
to  the  Act  of  Uniformity. 

Then,  if  the  words :  "  Poor  and  Godly  preachers  of 
Christ's  Holy  Gospel,''  mean  orthodox  English  dissent- 
ers, there  is  no  difficulty  in  determining  what  other  per- 
sons Lakdy  Hewley  intended  to  be  the  objects  of  her 
bounty :  and,  therefore,  I  shall  declare  that  the  words : 
"Godly  preachers  for  the  tune  being  of  Chris fs  Holy 
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1848.  Gospel,^^  contained  in  the  deeds  1704  and  1707,  describe, 

m^  in  general,  those  who,  at  the  time  of  Lady  Hewley's 

Att.-Geneiial  death,  were,  and  those  who,  thereafter,  should  be  ortho- 
^*  dox  English  dissenting  ministers  of  dissenting  churches 

or  congregations,  essentially  and  substantially,  in  doc- 
trine and  discipline,  of  the  same  sort  as  the  orthodox 
dissenting  churches  or  congregations  which  existed  in 
England^  in  the  years  1704  and  1707;  and,  therefore, 
that  orthodox  English  dissenting  ministers  of  Baptist 
Churches,  of  Congregational  or  Independent  Churches, 
and  of  Presbyterian  Churches  in  England^  which  are 
not  in  connexion  with  or  under  the  jurisdiction  of  the 
Kirk  of  Scotland  or  the  Secession-church,  are  alone 
entitled  to  take  the  benefits  provided,  by  those  deeds,  for 
Godly  preachers  of  Christ's  Holy  Gospel.*  Secondly, 
that  the  words  in  the  same  deeds :  "  Godly  widows,^  de- 
scribe the  widows  of  those  orthodox  English  dissenting 
ministers.  Thirdly,  that  the  words :  ^^  The  preaching  of 
Chrisfs  Holy  Gospel,^  describe  the  preaching  of  such 
orthodox  English  dissenting  ministers.  Fourthly,  that 
the  words :  '*  The  ministry  of  Chris  fs  Holy  Gospel,'^  de- 
scribe the  ministry  exercised  by  such  orthodox  English 
dissenting  ministers.  Fifthly,  that  the  words :  "  Godly 
persons,'^  describe  the  individual  members  of  such  Bap- 
tist, Congregational  or  Independent,  or  Presbyterian 
Churches:  and,  Lastly,  that  the  poor  people  to  be 
placed  in  the  Hospital,  must  be  poor  members  of  such 
churches.  Refer  it  to  the  Master  to  whom  the  Cause 
of  The  Attorney- General  v.  Shore  stands  referred,  to 
carry  on  the  scheme  directed  by  the  original  decree  of 
the  23rd  of  December  1833,  made  in  that  Cause,  having 
regard  to  the  aforesaid  declarations,  and  to  appoint  new 

*  It  is  difficult  to  reconcile  this  declaration  with  the  judg- 
ment reported  ante^  Vol.  XI.  page  603.  See  particularly 
pages  613  and  614. 
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trusteeB  and  sub- trustees,  or  managers,  in  the  places  1848. 

of  the  Defendants  "^Lonsdale^  Barbour,  Finlay^  Ross^  f^^^ 

Ralphs  Thomson^  Fair  and  PringU^  who  are  hereby  Att.-6eneral 
removed  from  being  such  trustees  and  sub-trustees  re-  _  ^' 
spectively.  Direct  the  Master  to  settle  and  approve  of 
such  conveyances,  transfers  and  assignments  as  shall  be 
necessary  for  vesting  the  trust-estates  and  funds  in  the 
contmuing  trustees,  namely,  the  Defendants  WiUon^ 
Clapham  and  Hodgson  jointly  with  the  new  trustees ; 
and  refer  it  to  the  Taxing-Master  in  rotation  to  tax  all 
parties  their  costs  of  this  suit  as  between  solicitor  and 
client,  including  therein  any  charges  and  expenses  pro- 
perly incurred  and  not  being,  properly,  costs  in  the 
Cause. 


The  Defendants  Lonsdale,  Barbour,  Finlay^  Ross  and  1849: 

PringU,  appealed  to  the  Lord  Chancellor,  from  the  25th  Jan. 
above  decree,  except  so  far  as  it  directed  Ralphs  Thom- 
son and  Fair  to  be  removed  from  being  sub-trustees  or 
managers  of  the  charities  and  new  sub-trustees  or 
managers  to  be  appointed  in  their  place;  and  except 
so  far  as  it  directed  the  taxation  and  payment  of  the 
costs  of  the  Appellants,  and  of  Ralph,  Thomson  and 
jPotr. 

After  the  hearing  of  the  appeal  had  commenced  but 
before  it  was  concluded,  the  parties  came  to  a  com- 
promise. 

The  terms  of  the  compromise,  after  they  had  been 
stated  to  and  sanctioned  by  the  Lord  Chancellor,  were 
embodied  in  a  decree,  which,  at  the  request  of  the  drfend- 
ants  and  with  the  approbation  of  the  Attorney-General, 
directed  the  Vice- Chancellor'' s  decree  to  be  varied  by 
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1849.  omitting  so  much  of  it  as  was  appealed  against,  and  in- 

rp'  serting  as  follows :  "  This  Court  doth  declare,  First,  that. 

Ait.- General  under  the  words:  *  Poor  and  Godly  preachers  of  Christ s 
^'  Holy  Gospel,^  poor  and  orthodox  ministers  of  dissenting 

congregations  in  England  and  Wales  within  the  pro- 
tection of  the  Act  of  Toleration  (1  William  and  Mary, 
c.  18)  of  any  of  the  three  denominations,  that  is  to  say. 
Independent  or  Congregationalist,  Presbyterian  and 
Baptist,  are  eligible  to  the  benefits  of  the  charity  created 
by  the  deeds  of  the  12th  and  13th  days  of  January  1704 
and  the  25th  and  26th  days  of  April  1707 :  Secondly, 
that  the  words  in  the  same  deeds:  'Godly  widows,* 
describe  the  widows  of  the  poor  and  orthodox  ministers 
of  the  last-mentioned  dissenting  congregations  in  Eng- 
land  and  Wales  :  Thirdly,  that  the  words :  *  The  preach- 
ing of  Chris  fs  Holy  Gosper  describe  the  preaching  of 
the  orthodox  ministers  of  the  last-mentioned  dissenting 
congregations  in  England  and  Wales :  Fourthly,  that  the 
words :  '  The  ministry  of  Christ's  Holy  Gospel '  describe 
the  ministry  exercised  by  the  orthodox  ministers  of  the 
last-mentioned  dissenting  congregations  in  England  and 
Wales:  Fifthly,  that  the  words:  *  Godly  persons'  de- 
scribe the  individual  members  of  the  last-mentioned  dis- 
senting congregations  in  England  and  Wales:  And, 
Lastly,  that  the  poor  people  to  be  placed  in  the  Hospital, 
must  be  poor  members  of  such  last-mentioned  dissenting 
congregations  in  England  and  Wales.  And  this  Court 
doth  order  and  declare  that  the  trustees  and  managers 
for  the  time  being,  shall,  in  their  disposition  and  distri- 
bution of  the  charities,  have  a  primary  and  chief  respect 
to  such  objects  thereof  as  aforesaid,  as  are  or  shall  be  in 
York^  Yorkshire  and  other  northern  counties  in  Eng^ 
land.  And  the  said  Defendants,  John  Clapham^  Tho- 
mas Lonsdale  and  James  Finlay  desiring  to  be  dis- 
charged from  the  execution  of  the  trusts  of  the  said 
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charity,  let  them  be  removed  from  being  trustees  of  the  1849. 

said  charity ;  and,  on  the  proposal  of  the  Defendants^  rp^ 

the  other  trustees  of  the  said  charity ^  and  with  the  Air.- General 
approbation  of   the  Attorney-General^  and  with    the  ^' 

consent  of  all  the  Defendants,  let  F.  R.  Mills  (being 
one  of  the  body  of  dissenters  called  Independents), 
8.  M.  Peto  (being  one  of  the  body  of  dissenters  called 
Baptists),  and  William  Hamilton  (being  one  of  the  body 
of  dissenters  called  Presbyterians)  be  respectively  ap- 
pointed trustees  of  the  said  charity  in  the  room  of  the 
said  Defendants  John  Clapham^  Thomas  Lonsdale  and 
James  Finlay:  and,  on  the  proposal  of  the  Defendants, 
the  other  trustees  of  the  said  charity,  and  with  the  ap- 
probation of  the  Attorney- General,  and  with  the  consent 
of  all  the  Defendants,  let  Dr.  Benjamin  Goodwin  (being 
one  of  the  body  of  dissenters  called  Baptists)  and  the 
Rev.  Richard  Hunter  and  the  Rev.  Hugh  Campbell 
(being  two  of  the  body  of  dissenters  called  Presbyterians) 
be  respectively  appointed  sub-trustees  of  the  said  charity 
in  the  respective  rooms  of  Hugh  Ralph,  Charles  Thom- 
son and  Thomas  Fair  respectively,  who  were,  by  the  said 
decree  of  the  7th  day  of  June  1848,  (the  Vice-Chan- 
cellar*s  decree,)  respectively  removed  from  being  sub- 
trustees  of  the  same  charity.  And  the  said  Defendant, 
James  Bawden,  desiring  to  be  discharged  from  his  sub- 
trusteeship  of  the  said  charity,  let  him  be  removed  from 
being  a  sub-trustee  of  the  said  charity.  And,  on  the 
proposal  of  the  Defendants^  the  other  trustees  of  the  said 
charity^  and  with  the  approbation  of  the  Attorney- 
General  and  with  the  consent  of  all  the  Defendants,  let 
Henry  Brawn,  M.D.,  (being  one  of  the  body  of  dis- 
senters called  Independents,)  be  appointed  a  sub-trustee 
of  the  said  charity  in  the  room  of  the  said  James 
Bowden,  And  his  Lordship  doth  declare  that,  for  the 
time  to  come,  there  shall  be  seven  trustees  and  seven 
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1849.  sub-tnistees  of  the  said  charity ;  whereof,  in  each  class, 

fji^jg  three  shall  be  of  the  body  of  dissenters  called  Independ- 

Att.- General  ents;  three  shall  be  of  the  body  of  dissenters  called 
^'  Presbyterians,  and  one  shall  be  of  the  body  of  dissenters 

called  Baptists ;  and  that  every  trustee  or  sub-trustee 
who,  in  time  to  come,  shall  be  elected  in  the  room  or  on 
the  vacancy  of  an  Independent  trustee  or  sub-trustee 
respectively,  shall  be  elected  by  the  surviving  or  con- 
tinuing Independent  trustees  or  trustee ;  and  that  every 
trustee  or  sub-trustee  who,  in  time  to  come,  shall  be 
elected  in  the  room  or  on  the  vacancy  of  a  Presbyterian 
trustee  or  sub-trustee  respectively,  shall  be  elected  by 
the  surviving  or  continuing  Presbyterian  trustees  or 
trustee ;  and  that  every  trustee  or  sub-trustee  who,  in 
time  to  come,  shall  be  elected  in  the  room  or  on  the 
vacancy  of  a  Baptist  trustee  or  sub-trustee  respectively, 
shall  be  elected  by  the  surviving  or  continuing  Independ- 
ent and  Presbyterian  trustees  or  trustee  and  the  Baptist 
trustee  (if  any) :  And  let  the  said  Master  settle  and 
approve  of  all  such  conveyances,  transfers  and  assign- 
ments as  shall  be  necessaiy  for  vesting  the  trust  estates 
in  the  said  trustees.^^ 
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THE  ATTORNEY-GENERAL  »,  THE  COR-/  1848: 

PORATION  OF  NORWICH.  4th  May. 

fw\  Soroughrfitnd, 

1  HE  Defendants,  after  putting  in  their  answer,  moved     Corporation. 

to  dissolve  an  injunction  which  the  Relators  had  obtained       Municipal 

to  restrain  them  from  promoting  or  prosecuting  a  Bill       ^Jct. 

in  Parliament,  at  the  expense  of  the  borough-fund  of         

Norwich^  to  enable  them  to  improve  the  navigation  of  The  Corpora- 

the  river  which  flows  through  that  city  to  Yarmouth.        restrained  from 

soliciting,  at  the 

The  answer  stated  that  the  projected  improvement  e»P«»seof  the 

*    •'  ^  borough-fand, 

would  tend,  greatly,  to  the  benefit  of  the  inhabitants  of  a  Bill  in  Parlia- 

Nofwich,  by  facilitating  the  access  of  shipping  to  that  ™«»t  to  enable 
city,  and  increasing  the  trade  thereof;    and  that  the  thenavicatwnof 
Defendants  were  authorized  by  a  local  Act  of  Parlia-  the  river  which 
ment  (2nd  and  3rd  Vict.  c.  63)  to  levy  certain  tonnage-  fhirdS'to^^ 
dues,  and  to  apply  them  for  the  purposes  specified  in  that  Tamumih. 
Act,  and,  after  the  performance  of  those  purposes,  for 
widening  the  streets  of  Norwich  and  removing  projecting 
buildings  and  other  obstructions  therein,  and  for  remov- 
ing projecting  buildings  and  banks  on  the  sides  of  the 
river,  and  other  obstructions  to  the  navigation  thereof; 
and  that  there  was  a  surplus,  arising  from  the  tonnage- 
dues,  which  was  applicable  to  the  improvement  of  the 
city  and  the  navigation  of  the  river ;  but  there  was  not, 
nor  had  there  been,  since  the  passing  of  the  Municipal 
Corporations  Reform  Act  (5th  and  6th  Will.  IV.  c. 
76)  any  surplus  of  the  borough-fund;*  and  that  the 

*  The  92nd  sect,  of  that  Act  enacts  that  the  borough-fiind 
shall  be  applied  towards  payment  of  the  salaries  of  the  Mayor, 
Becorder,  Town-derk  and  Treasurer  of  the  Corporation,  the 
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1848.  treasurer  of  the  Corporation,  was  in  the  habit  of  receiv- 

Thb  '^^f^  ^^  tonnage-does,  as  weD  as  the  other  revenaes  of 

Att.-Oknbsal  the  Corporation  which  formed  the  borough-fund,  and  of 
^'  paying  them  to  his  bankers,  in  such  manner  that  the 

CoapoRATion  ^°^®  ^^®  ^  blended  in  one  account ;  and  that  he  had 
or  Norwich,  paid  2662/.,  by  cheques  on  his  bankers,  to  engineers  and 
surveyors  whom  the  Corporation  had  employed  to  make 
surveys  and  plans  of  the  river  and  of  the  intended  im- 
provements, in  order  to  enable  them  to  procure  the 
passing  of  the  proposed  Bill  through  Parliament :  and 
the  answer  submitted  that,  as  the  improvements  in* 
tended  to  be  made  under  the  powers  of  the  proposed 
Act,  would  tend  greatly  to  benefit  the  city  and  the 
inhabitants  thereof;  and,  as  the  Local  Act  contem- 
plated the  improvement  of  the  navigation  of  the  river  as 
one  of  the  objects  to  which  the  surplus  of  the  tonnage- 
dues  should  be  applied;  and,  as  there  was  a  surplus 
arising  from  those  dues,  the  obtaining  of  an  Act  for  the 
improvement  of  the  navigation,  was  an  object  to  which 
the  borough-fund,  and,  more  particularly,  the  fund  arising 
from  the  tonnage-dues,  might  be  properly  applied,  it 
being  intended  that  the  amount  so  applied  should  be 
repaid  out  of  the  first  monies  to  be  raised  under  the 
powers  of  the  proposed  Act. 

Mr.  BethtlU  Mr.  Walker  and  Mr.  Rogers  for  the 
Relators,  now  showed  cause  against  dissolving  the  in- 
junction. 


expenses  of  preparing  burgess  lists,  ward  lists  and  notices,  of 
prosecuting,  maintaining  and  punishing  ofienders,  &c.,  &c. ; 
and,  in  case  it  shall  be  more  than  sufficient  for  those  purposes, 
that  the  surplus  shall  be  q>plied,  under  the  direction  of  the 
Council,  J6r  tkepubke  bene/i  of  the  inkmMemU  and  improYe> 
meat  of  the  borough. 
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They  said  that  the  answer  admitted  that  the  expenses  1848. 

of  promoting  the  BiU  in  Parliament  had  been  paid,  in  j^^^ 

part,  out  of  the  borough-fmid ;   for  it  stated  that  the  Arr.- General 
engineers  and  surveyors  whom  the  Corporation  had  em-  r^' 

ployed  to  make  surveys  and  plans  of  the  river  and  of  the  Corporation 
intended  improvements,  in  order  to  enable  them  to  pro-  or  Norwich. 
cure  the  passing  of  the  Bill,  had  been  paid  out  of  a  fund 
composed  of  the  tonnage-dues  and  the  borough-fund; 
and,  indeed,  that  the  answer  submitted  that  the  borough- 
fund  might  be  properly  applied  to  defray  those  expenses ; 
that,  under  the  Municipal  Corporations  Act,  the  bo- 
rough-fimd  was  a  trust-fund  ;  and,  as  it  was  not  suffi- 
cient for  the  performance  of  the  purposes  specified  in 
that  Act,  the  Corporation  had  committed  a  breach  of 
trust  by  applying  it  in  the  manner  stated  in  their 
answer:  that  they  said  that  they  intended  to  repay 
what  they  had  so  applied,  out  of  the  first  monies  to  be 
raised  under  the  powers  of  the  proposed  Act ;  but  it 
was  by  no  means  certain  that  the  Act  would  pass.  The 
Attorney' General  v.  The  Mayor  of  Liverpool  (a)^  The 
Attorney-General  v.  The  Corporation  of  Lichfield  (b). 

Mr.  Stuarti  Mr.  Lee,  Mr.  James  Parher,  Mr.  Heath- 
field^  Mr.  Hetheringtony  and  Mr.  Williams  appeared  for 
the  Corporation,  and  for  their  treasurer  and  town-clerk, 
who  were  co-defendants  with  them.  They  relied  on  The 
Attorney- General  v.  The  Mayor  of  Norwich  (c),  and 
cited  also  Ware  y.  The  Grand  Junction  Waterworks 
Company  (d).  Bright  v.  North  (e),  Parker  v.  The  River 
Dunn  Navigation   Company  (/),  and    The  Attorney- 

(a)  1  Myl.  &  Cr.  171.  (^  2  Rusa.  &  Myl.  470. 

(5)  Ante,  Vol.  XIII.  page  {e)  2  Phill.  216. 

547.  (/)    1  Be  Gex  &  Smale, 

(c)  2  Myl.  &  Or.  406.  192, 
Vol.  XVI.  R 
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1848.  General  v.  The  Manchester  and  Leede  Railway  Com- 

The  PO^nyig). 

Att.-Oeneral 

*•  The  Vicb-Chancbllob  : 

The 
Corporation        In  Bright  v.  North  the  money  was  intended  to  be 

OF  Norwich,    p^y  ^^  ^^e  Comraiasioners  in  order  to  enable  them,  not 

to  promote  a  speculation,  but  to  protect  property  which 

was  entrusted  to  their  care  by  the  Act  of  Parliament 

under  which  they  had  been  appointed.     Therefore,  that 

case  and  the  present  are  plainly  distinguishable  from 

each  other. 

Mr.  Bethell  replied. 

The  Vicb-Chancellor  : 

The  92nd  section  of  the  Municipal  Corporations  Act, 
first  specifies  certain  purposes  to  which  the  borough- 
fund  shall  be  applied,  and  then  says  that,  in  case  it  shall 
be  more  than  sufficient  for  those  purposes,  it  shall  be 
applied,  under  the  direction  of  the  Council,  for  the  pub- 
lic benefit  of  the  inhabitants  and  improvement  of  the 
borough.  The  Act  relating  to  the  tonnage-dues,  after 
mentioning  the  purposes  to  which  those  dues  are  to  be 
applied  in  the  first  instance,  says :  '*  Lastly,  after  the 
performance  of  all  the  purposes  hereinbefore  mentioned, 
for  or  towards  making  any  improvements  in  the  said  city 
of  Norwich,  and  particularly  for  widening  the  streets 
and  the  roads  and  ways  in  and  leading  to  the  said  city, 
and  removing  projecting  buildings  and  other  obstructions 
therein,  and  for  removing  projecting  buildings  and  banks 
on  the  sides  of  the  river  running  through  the  said  city, 
and  other  obstructions  to  the  navigation  thereof.^    Now 

(jSf)  1  Railway  Cases,  436. 
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it  seems  to  me  that  the  same  observation  may  be  made  1848. 

with  respect  to  both  those  enactments:    namely,  that  rp^^ 

they  have  reference  to  the  state  of  the  law  as  it  existed  Arr.- General 

when  they  were  made ;  and  that  they  do  not  authorize  J^' 

the  Corporation  to  apply  the  funds  in  obtaining  powers  Corporation 

which  were  not  then  vested  in  them,  and  could  not  be  or  Norwich. 
vested  in  them  except  by  an  Act  of  Parliament  specially 
passed  for  the  purpose. 

If  this  Court  had  sanctioned  the  application  to  Parlia- 
ment, it  would  have  allowed  the  Corporation  the  expenses 
of  the  application ;  but  if  trustees,  whether  they  be  a 
public  body  or  private  individuals,  think  proper  to  apply 
to  Parliament,  without  the  sanction  of  the  Court,  to 
enable  them  to  carry  into  effect  a  project,  which,  how- 
ever beneficial  it  may  appear  to  be,  may,  eventually, 
fail,  the  Court  will  not  allow  them  to  retain  their  ex- 
penses  out  of  the  trust-fund.  Therefore,  I  shall  con- 
tinue the  injunction. 


r2 


230  CASES  IN  CHANCERY. 


1848 :  * 

3lst  Miiy,  STILES  v.  GUY. 

and 

^™*j^  ^"*     The  hearing  of  this  Cause  is  reported  in  the  Ap- 

^        »        »     pendix  to  4  You.  and  CoU.  Excheq.  Cases,  page  571.* 

Exteuior:       The  decree  directed  (amongst  other  things)  the  Master 

Onusprobandi.  ^  inquire  and  state  whether,  if  the  Defendants  Richard 

'         Ihickey  the  younger  and  Richard  Tuchey  the  son,  had 

By  the  decree      taken  measures  to  call  in  the  debt  due,  from  the  Defend- 
m  a  suit  mati-  ,      a    ^        .      ^  ..*.  hi 

tuted  by  per-       ^^^'  ^*  ^^y*  ^  ^^^  testator,  it  might  or  could  have 

sons  beneficially  been  recovered.  That  inquiry  was  inserted  in  the  decree, 
i^Sri^ldjS  ^^  ^^^  suggestion  of  the  Defendants  Richard  Tuchey 
of  which  was  to  the  younger  and  Richard  Tuchey  the  son,  but  was 
charge  two  of  not  prosecuted  :  and  the  Master ^  by  his  report  made 
with  a  debt  ^  pursuance  of  the  decree,  and  dated  the  24th  of 
which  the  third  June  1847,  certified  that  no  statement  had  been  laid 
(who  had  be-  before  him,  by  any  of  the  parties  to  the  Cause,  to  prose- 
owed  to  the  tes-  cute  the  said  inquiry,  but  that  the  Defendants,  Richard 

tator  at  his  de-  Tuchey  the  younger  and  Richard  Tuchey  the  son,  had 
cease,  an  mamry 
was  directed,  at 

the  suggestion  *  Two  of  the  Defendants  were  named  Richard  Tuckey ;  one 

of  the  solvent  of  them  was  the  nephew,  and  the  other  the  son  of  the  testator, 

executors,  whe-  xhe  nephew  was  called  in  the  will,  Richard  Tuckey  of  Haydon 

h^Ttakramea-  ^°  ^^®  county  of  TFilis,  and  the  other,  "my  son  Richard 

sures  to  caU  in  Tuckey"     The  report  in  4  Ton.  &  Coll.  speaks  of  Richard 

the  debt,  it  Tuekey  of  Haydon  and  Richard  Tuckey  the  younger ;  but  the 

could  have  been  former  was  called  either  Richard  Tuckey  the  younger,  or 

recovered :  but     Richard  Tuckey  of  Haydon,  and  the  latter,  Richard  Tuekey 
neither  they  nor  ..     .^« 
the  Plaintiffs       "^«  *^^' 
prosecuted  the 

inquiry.  On  the  hearing  for  further  directions,  the  Court  held  that 
the  solvent  executors  ought  to  have  prosecuted  the  inquiry,  notwith- 
standing they  must  have  proved  a  negative ;  and,  as  they  had  not 
done  so,  it  ordered  them  to  pay  the  amount  of  the  debt  into  Court, 
with  interest  from  the  testator's  death,     ^^.^^f    yf  ^^it"    '  '^  ^  ^2o^ 


CASES   IN   CHANCERY.  231 

been  required,  by  warrants  from  him  at  the  instance  of  1848. 

the  Plamti£&,  to  prosecute  the  same.  «   ' 

V. 

On  the  Cause  coming  on  to  be  heard  for  further  direo-  ^^^' 

tions, 

Mr.  Bethell  and  Mr.  Pitman  for  the  Plalntiffi,  and 
Mr.  Rolt  and  Mr.  BeUSsm  for  Defendants  in  the  same 
interest,  contended  that  Richard  Tuchey  the  son  and  the 
estate  of  Richard  Tuchey  the  younger,  who  was  dead, 
ought  to  be  charged  with  the  debt. 

Mr.  Siuartj  Mr.  James  Parher  and  Mr.  Heathjield, 
cantrif  said  that,  if  a  Plaintiff  sought  to  chai^  a  Defend- 
ant with  a  debt  due  from  a  third  person,  he  ought,  first, 
to  establish  the  liability  of  the  Defendant  to  pay  the 
debt ;  and,  therefore,  the  Plainti&  in  the  present  case, 
ought  to  have  prosecuted  the  inquiry,  and  to  have  pro- 
duced evidence,  before  the  Mastery  to  prove  the  affirma- 
tive of  the  inquiry,  namely,  that,  if  the  Tucheys  had 
taken  measures  to  call  in  the  debt,  it  could  have  been 
recovered.  They  added  that  it  was  a  general  rule  that 
no  party  could  be  called  upon  to  prove  a  negative  :  and 
they  cited  Muchlow  v.  Fuller  (a). 

Mr.  Bacon,  Mr.  Lloyd^  Mr.  Harrison  and  Mr.  Adams 
appeared  for  the  other  parties. 

The   Vice-chancellor,  at  the  conclusion  of  the 
argument,  said : 
Those  who  seek  to  exonerate  themselves  from  a  debt 
due  from  a  third  person,  ought  to  prove  that  that  per- 
son could  not  have  paid  the  debt. 

(a)  Jacob's  Rep.  198. 
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1848.  If  a  debt  is  due,  the  law  always  presumes,  until  the 

Stilss  contrary  is  shown,  that  the  debtor  can  pay  it.     Insol- 

V.  vency  cannot  be  presumed. 
Guy. 


3rd  of  June.  On  this  day  his  Honour  delivered  his  judgment,  in 

the  course  of  which  he  said : 

If  an  executor  is  sued  for  a  devastavit  in  not  having 
recovered  a  debt  due  to  his  testator's  estate,  all  that  it 
is  necessary  for  the  Plaintiff  to  show,  is  that  the  debt 
existed,  and  that  the  executor  took  no  step  to  call  it  in. 
It  might  be  a  justification  for  the  executor  to  prove 
that,  at  the  death  of  the  testator,  the  debtor  was  utterly 
insolvent :  but,  until  that  is  proved,  the  law  assumes  the 
fact  to  be  the  other  way. 

Declare  that  the  Defendants  Thomas  Tuckey  and 
Elizabeth  Rhodes^  the  personal  representatives  of  the 
late  Defendant  Richard  Tuckey  of  HaydoUy  and  the 
Defendant  Richard  Tuckey  the  son,  ought  to  be  charged 
with  the  sum  of  12,981/.  58.  id.^  being  the  amount  found, 
by  the  Master'^s  report,  to  be  due  from  the  late  Defend- 
ant, Anthony  Quy^  to  the  testator  at  the  time  of 
his  death,  and  order  the  Defendants  ThomcLs  Tuckey 
and  Elizabeth  Rhodes^  and  the  Defendant  Richard 
Tuckey  the  son,  to  pay  the  12,981/.  55.  4c/.,  on  or  before 
the  second  day  of  November  next,  into  the  bank  to  the 
credit  of  the  cause  of  Stiles  v.  Cruy,  and  that  such  sum, 
when  so  paid  in,  be  laid  out  in  the  purchase  of  Bank  «f  3 
per  Cent.  Annuities,  in  the  name  and  with  the  privity  of 
the  Accountant' General f  in  trust  in  that  cause:  and 
declare  that  the  Defendants  Thomas  Tuchey  and  Eliza- 
beth  Rhodes  and  the  Defendant  Richard  Tuchey  the 
son,  ought  to  be  charged  with  interest,  at  the  rate  of 
tour  per  cent  per  annum,  on  the  12,981/.  5s,  4rf.  from  the 
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10th  day  of  September  1823,  the  day  of  the  testator's  1848. 

death,  to  the  time  of  payment.*  Stiles 

*  The  debt  due  firom  Guy  carried  interest.  J'* 

In  the  course  of  the  argument  in  the  above  case,  reference 
was  made  to  Maiiland  ▼.  BatemoHt  an  unreported  case.  The 
only  particulars  of  it  which  the  Reporter  has  been  able  to  ascer* 
tain,  are  that  Admiral  Maiiland,  deceased,  by  the  settlement 
on  his  marriage  with  the  Plaintiff,  in  January,  1820,  cove- 
nanted, with  the  trustees  of  the  settlement,  to  pay  them  1 0,000/. 
on  or  before  Martinmas  Day  1824,  to  be  held  by  them  in  trust 
for  himself  for  life,  remainder  in  trust  for  the  Plaintiff  for  life, 
remainder  in  trust  for  the  children  of  the  marriage. 

One  of  the  trustees  died  in  1821.  The  Admiral  died  on 
the  20th  October,  1836,  without  having  paid  the  10,000/. 
The  suit  was  instituted  by  his  widow,  against  Bateman,  the 
surviving  trustee :  and  the  bill  prayed  for  a  declaration  that 
Bateman  ought  to  have  called  in  and  compelled  payment  of 
the  10,000/. ;  and  that  he  might  be  decreed  to  make  good  that 
snm.  At  the  hearing  before  the  Lord  Chancellor,  on  the  27th 
of  November  1840,  Mr.  Richards,  for  the  Plaintiff,  asked  for 
a  decree  directing  Batetnan  to  pay  the  10,000/.,  because  he 
had  not  sued  Admiral  Maitland  for  it.  The  Lord  Chancellor 
directed  the  Master  to  inquire  and  state  whether  Admiral 
Maitland,  during  the  period  which  intervened  between  Mar- 
dnmas  1824  and  his  death,  was  of  ability  to  pay  the  10,000/. 
or  any  part  of  it.  The  Master  reported  that  the  Admiral  was 
of  ability  to  pay  4200/.  and  no  more,  during  the  period  men- 
tioned. On  the  23rd  of  February  1844,  the  Cause  was  heard, 
for  further  directions,  by  Fice-Chancellor  Knight  Bruce,  who 
declared  that  Bateman  had  committed  a  breach  of  trust  in  not 
taking  any  measures  for  the  purpose  of  recovering  the  10,000/. 
or  any  part  of  it,  during  the  Admiral's  life  ;  but  that,  under 
the  circumstances  of  the  case,  he  was  not  liable  for  such  breach 
of  trust,  to  any  greater  amount  than  4200/. ;  and  ordered  him 
to  pay  that  sum  into  Court  with  interest  from  the  Admiral's 
death  to  the  time  of  payment. 

Mr.  Wigram,  Mr.  Russell,  Mr.  Temple,  Mr.  Stinton  and 
Mr.  Hallett  appeared  as  Counsel  in  the  Cause  before  Vice- 
Chancellor  Knight  Bruce. 

Reg.  Lib.  B.  1843,  fol.  567,  h. 
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1848: 

9tb  and  10th 

June. 

Construction, 
Deed. 


MORGAN  V.  RUTSON. 


1/ 


jjY  an  indenture  dated  the  28th  of  June  1814,  Sir 
Charles  Morgan^  since  deceased,  and  Charles  Morgan 
Robinson  Morgan^  his  eldest  son,  in  exercise  of  a  power 
— —  reserved  to  them  as  therein  mentioned,  appointed  cer- 

In  1814  estates   tain  estates  in  the  counties  of  Hereford  and  Fori,  to 
such  uses,  upon  such  trusts,  and  to  and  for  such  intents 


such  uses,  &€. 
as  A.  should 
appoint,  and,  in 
default  of  ap- 
pointment, to 
nim  for  Ufe,  re- 
mainder to  his 
son  for  hfe,  re- 
mainder to  the 
son's  first  and 
other  sons  in 
tail  male :  and 
those  limita- 


and  purposes,  and  under  and  subject  to  such  powers, 
provisoes,  declarations  and  agreements  as  Sir  Charles^ 
by  any  deed  or  deeds,  writing  or  writings,  with  or 
without  power  of  revocation,  to  be  by  him  sealed  and 
delivered  in  the  presence  of  and  attested  by  two  or  more 
credible  witnesses,  or,  by  his  will,  to  be  signed,  published 
and  attested  as  therein  mentioned,  should,  from  time  to 
time,  appoint,  and,  subject  thereto,  to  the  use  of  Sir 
Charles  for  life,  with  remainder  to  Thomas  Swinnerton 


selling  and  ex- 
changing,  the 
latter  of  which 
was  to  be  exer- 


loieedl)v' Dowers  ^^^  Thomas  Robert  Salusbury^  and  their  heirs,  during 
of  leasing,  and  his  life,  in  trust  to  preserve  contingent  remainders,  with 
remainder  to  his  fourth  son,  Charles  Octavius  Swinnerton 
Morgan,  for  life,  with  remainder  to  Swinnerton  and 
Salusbury,  and  their  heirs,  during  the  life  of  Charles  Oc- 
hfe  i^"°^^  tavitis  Swinnerton  Morgan,  in  trust  to  preserve  contin- 
his  son,  and  gent  remainders,  with  remainder  to  the  first  and  other 
sons  of  Charles  Octavius  Swinnerton  Morgan,  succes- 
sively, in  tail  male,  with  remainder  to  his  daughters  as 
tenants  in  common  in  tail,  with  cross  remainders  between 


with  their  con- 
sent.    In  1830, 
A.  being  desi- 
rous of  relin- 


quishing his  life- 
interest,  appointed  the  estates  to  his  son  for  life,  remainder  to  the 
uses,  upon  the  trusts  and  subject  to  the  powers  expressed  and  con- 
tained m  the  deed  of  1814,  ulterior  to  the  Hmitations  therein  for  the 
Uvesof  ^.  and  his  son.  Held  that,  though  the  power  of  sale  and 
exchange  was  to  operate  in  derogation  of  the  life-estates,  it  was  not 
destroyed  by  the  deed  of  1830. 
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or  amongst  them  in  tail,  with  remainder  to  Sir  Charles 
in  fee:  and  the  indenture  declared  that  it  should  be 
lawful  for  Charles  Oetavius  Swinnerton  Morgan^  when, 
by  virtue  of  the  limitations  therein  contained,  he  should 
be  seised  of  the  actual  freehold  of  the  hereditaments 
thereby  appointed,  to  appoint  a  rent-charge  of  500/. 
a  year,  to  be  issuing  thereout,  to  any  woman  whom  he 
might  marry,  for  her  jointure,  and  to  appoint  the  here- 
ditaments to  any  person  or  persons  for  a  term  of  years 
to  take  effect  immediately  after  his  decease,  for  better 
securing  the  payment  of  the  jointure :  and  that  it  should 
be  lawful  for  Sir  Charles  during  his  life  and,  after  his 
death,  for  Charles  Oetavius  Swinnerton  Morgan^  when 
he  should  be  in  the  actual  possession  of  and  entitled  to 
the  receipts  of  the  rents  of  the  hereditaments,  during 
his  life  (provided  he  should  have  attained  twenty-one) 
and  for  Swinnerton  and  Sahubury  during  his  minority 
or  during  the  minority  of  any  child  or  children  who,  by 
virtue  of  the  limitations  aforesaid,  should  be  entitled  to 
an  estate  of  freehold  and  inheritance  in  the  heredita- 
ments, to  appoint  all  or  any  part  or  parts  thereof,  by 
way  of  demise,  to  any  person  or  persons  for  any  term 
of  years  not  exceeding  twenty-one.  Then  followed  this 
proviso : 


1848. 
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RiTTSON. 


*^  Provided  always  and  it  is  hereby  agreed  and  declared, 
by  and  between  the  parties  to  these  presents,  that  it 
shall  and  may  be  lawful  to  and  for  the  said  Thomas 
Swinnerton  and  Thomas  Robert  Salusbury  and  the  sur- 
vivor of  them  and  the  executors  and  administrators  of 
such  survivor,  at  any  time  or  times  hereafter,  at  the 
request  and  by  the  direction  in  writing  of  the  said  Sir 
C.  Morgan  during  his  life,  and,  after  the  death  of 
the  said  Sir  Charles  Morgan^  then  at  the  request 
and  by  the  direction  in  writing  of  the  said  C.  O.  S. 
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Morgan  when  he  shall  have  attained  his  age  of  twenty- 
one  years,  to  dispose  of  and  convey,  either  by  way 
of  absolute  sale  or  in  exchange  for  or  in  lieu  of  other 
manors,  lands  or  hereditaments  to  be  situate  somewhere 
in  England^  all  or  any  part  of  the  lands  or  hereditaments 
hereinbefore  directed,  limited  and  appointed,  as  to  them, 
the  said  Thomas  Swinnerton  and  Thomas  Robert  /SaZti»- 
bury  or  the  surrivor  of  them  or  the  executors  or  admin- 
istrators of  such  survivor,  shall  seem  reasonable;  and 
that,  for  the  purpose  of  effecting  such  dispositions  or 
conveyances,  but  not  for  any  other  purpose,  it  shall  and 
may  be  lawful  to  and  for  the  said  Thomas  Swinnerton 
and  Thomas  Robert  Salusbury  and  the  survivor  of  them 
and  the  executors  and  administrators  of  such  survivor, 
at  such  request  and  by  such  direction  as  hereinbefore  is 
mentioned,  by  any  deed  or  deeds,  instiounent  or  instru- 
ments in  writing  sealed  and  delivered  by  them  or  him  in 
the  presence  of  and  attested  by  two  or  more  credible 
witnesses,  absolutely  to  revoke,  determine  and  make 
void  all  or  any  of  the  uses,  trusts,  powers  and  provisoes 
hereinbefore  limited,  directed  and  expressed  of  and  con- 
cerning the  said  messuages  or  tenements,  lands  and  other 
hereditaments  or  any  part  or  parts  thereof;  and,  by  the 
same  or  any  other  deed  or  deeds,  instrument  or  instru- 
ments in  writing,  to  limit,  declare,  direct  and  appoint  any 
use  or  uses,  estate  or  estates,  trust  or  trusts  of  the  said 
hereditaments  or  any  part  or  parts  thereof  which  it  shall 
be  thought  necessary  or  expedient  to  limit,  declare,  direct 
or  appoint  in  order  to  effectuate  such  sales,  dispositions 
and  conveyances  as  aforesaid ;  and  also  that,  upon  any 
such  exchange  as  aforesaid,  it  shall  and  may  be  lawful 
to  and  for  the  said  Thomas  Swinnerton  and  Thomas 
Robert  Salusbury  and  the  survivor  of  them  and  the  exe- 
cutors or  administrators  of  such  survivor,  to  give  or  re- 
ceive any  sura  or  sums  of  money  by  way  of  equality  of 
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exchange ;  and  also  that,  upon  payment  of  any  money 
to  arise  by  any  such  sale  or  to  be  receiyed  for  equality  of 
exchange,  it  shall  be  lawful  for  the  said  Thomas  Swin- 
nerton  and  Thomas  Robert  Salusbury  and  the  survivor 
of  them  and  the  executors  and  administrators  of  such 
survivor,  to  sign  and  give  receipts  for  the  money  for 
which  the  said  hereditaments  shall  be  so  sold  or  which 
shall  be  received  for  equality  of  exchange,  and  that  such 
receipts  shall  be  sufficient  discharges,  to  the  person  or 
persons  to  whom  the  same  shall  be  given,  for  the  money 
which,  in  such  receipts,  shall  be  acknowledged  or  ex- 
pressed to  be  received,  and  that  such  person  or  persons, 
his,  her  or  their  executors,  administrators  or  assigns 
shall  not  afterwards  be  answerable  or  accountable  for 
any  loss,  misapplication  or  non-application  of  such  money, 
or  be  obliged  or  concerned  to  see  to  the  application 
thereof.*" 
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The  indenture  next  declared  that  the  money  to  arise 
from  the  sale  of  the  hereditaments  or  to  be  received  for 
equality  of  exchange,  should  be  laid  out  in  the  purchase 
of  other  lands,  with  the  consent  in  writing  of  Sir  C 
during  his  life,  and,  after  his  death,  with  the  consent  in 
writing  of  C  O.  8,  Morgan  if  he  should  have  attained 
twenty-one,  and,  during  the  minority  of  any  person  or 
persons  for  the  time  being  entitled  to  the  rents  under 
the  limitations  thereinbefore  contained,  with  the  consent, 
in  writing,  of  his,  her  or  their  guardian  or  guardians ; 
and  that  Swinnerton  and  Salusbury^  or  the  survivor  of 
them,  the  executors  or  administrators  of  such  survivor, 
should  settle  the  estates  so  to  be  purchased  and  also  the 
estates  to  be  vested  in  them  in  exchange,  to  and  upon 
the  uses  and  trusts  and  subject  to  the  powers,  provisoes, 
conditions  and  agreements  expressed  and  contained  in 
the  now  stating  indenture ;  and  that,  until  the  monies 
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should  be  8o  laid  out,  it  should  be  lawful  for  Swinnerton 
and  Salusbury^  and  the  survivor  of  them,  and  the  execu- 
tors, administrators  and  assigns  of  such  sturvivor,  to  invest 
the  monies  in  their  names,  in  the  funds  or  on  real  securi- 
ties, with  the  consent  in  writing  of  Sir  Charles  during  his 
life,  and  after  his  death,  of  C,  O.  S.  Morgan  during  his  life, 
and,  after  his  decease,  at  their  own  discretion ;  and  that 
the  interest  and  dividends  should  be  paid  and  applied  as 
the  rents  of  the  hereditaments  to  be  purchased  would  be 
payable  or  applicable  if  such  purchase  and  settlement  had 
been  made.  The  indenture  then  contained  a  covenant, 
by  Sir  Charles  and  Charles  Morgan  Robinson  Morgan^ 
with  Swinnerton  and  Salusbury,  for  the  further  assurance 
of  the  hereditaments  to  the  uses,  &c.  thereinbefore  de- 
clared and  contained:  and  that  covenant  was  followed 
by  a  declaration  of  trust  as  to  certain  sums  of  money ; 
and  then  came  the  following  proviso : 


^^  Provided  always  and  it  is  hereby  agreed  and  declared, 
between  and  by  the  said  parties  to  these  presents,  that, 
if  the  said  trustees  in  and  by  these  presents  nominated 
and  appointed,  their  heirs,  executors,  administrators  or 
assigns,  or  any  future  trustee  or  trustees  to  be  appointed 
in  the  stead  or  place  of  them  or  any  of  them  as  herein- 
after is  mentioned,  shall  happen  to  die  or  be  desirous  of 
being  discharged  from,  or  refuse  or  decline  or  be  incapa- 
ble to  act  in  the  trusts  hereby  in  them  respectively 
reposed  as  aforesaid,  before  the  said  trusts  shall  be  fully 
executed,  performed  and  discharged,  then  and  in  such 
case  and  when  and  so  often  as  the  same  shall  happen,  it 
shall  and  may  be  lawful  to  and  for  the  said  Sir  Charles 
Morgan  during  his  life,  and,  after  his  decease,  to  and  for 
the  said  Charles  Octavius  Swinnerton  Morgan^  his  exe- 
cutors or  administrators,  by  any  writing  or  writings 
under  their j  his  or  her  hands  and  seals  or  hand  and  seal^ 
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to  be  attested  by  two  or  more  credible  witnesses,  from 
time  to  time  to  nominate,  substitute  or  appoint  any 
other  person  or  persons  to  be  a  trustee  or  trustees  in 
the  stead  or  place  of  the  trustee  or  trustees  so  dying  or 
desiring  to  be  discharged  or  refusing,  declining  or  becom- 
ing incapable  to  act  as  aforesaid,  and  all  the  trust  estates, 
monies  and  premises  which  shall  then  be  vested  in  the 
trustee  or  trustees  so  dying  or  desiring  to  be  discharged 
or  refusing,  declining  or  becoming  incapable  to  act  as 
aforesaid,  shall  be,  thereupon,  with  all  convenient  speed, 
conveyed,  assigned  and  transferred  in  such  sort  and 
manner  and  so  as  that  the  same  shall  and  may  be  legally 
and  effectually  vested  in  the  surviving  or  continuing 
trustee  or  trustees  of  the  same  trust-estates,  monies  and 
premises  respectively,  and  such  new  trustee  or  trustees 
only*,  to  the  same  uses  and  upon  the  same  trusts  as  are 
hereinbefore  declared  of  and  concerning  the  same  trust- 
estates,  monies  and  premises,  or  such  of  them  as  shall  or 
may  be  then  subsisting  and  capable  of  taking  effect :  And 
it  is  hereby  further  agreed  and  declared,  between  and  by 
the  said  parties  to  these  presents,  that  every  such  new 
trustee  or  trustees  shall  and  may,  in  all  things,  act  and 
assist,  in  the  management,  carrying  on  and  execution  of 
the  trusts  to  which  he  or  they  shall  be  so  appointed,  in 
conjunction  with  the  other  then  continuing  or  surviving 
trustee  or  trustees  of  the  same  trust-estates,  monies  and 
premises  respectively,  if  there  shall  be  any  such  con- 
tinuing trustee  or  trustees,  and  if  not,  then  by  himself 
and  themselves  respectively,  as  fully  and  effectually  and 
with  all  the  same  power  and  powers,  authority  and 
authorities  of  consent,  approbation,  discretion,  calling  in, 
laying  out  and  investing,  giving  and  signing  receipts  and 
effectual  indemnifications  and  discharges  to  purchasers, 
mortgagees  or  others,  and  all  other  powers  and  authorities 
whatsoever,  to  all  intents,  effects,  constructions  and  pur- 
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240 


CASES  IN  CHANCERY. 


1848. 


MORQAK 
RUTSOK. 


poses  whatsoever,  as  if  he  or  they  had  been  originally, 
in  and  by  these  presents^  nominated  a  trustee  or  trustees, 
and  as  the  trustee  or  trustees  in  these  presents  named, 
his  or  their  heirs,  executors  or  administrators,  in  or  to 
whose  place  such  new  trustee  or  trustees  shall  respect- 
ively come  or  succeed,  are  or  is  enabled  to  do  or  could 
or  might  have  done  under  and  by  virtue  of  these  pre- 
sents, if  then  living  and  continuing  to  act  in  the  trusts 
hereby  reposed  in  them."*^ 


By  an  indenture  dated  the  Ist  of  July  1819,  and 
made  between  Sir  Charles  Morgan  of  the  one  part,  and 
Oeorge  Lord  Rodney  and  FrancU  Miles  Milman  of  the 
other  part,  and  which  recited  the  indenture  of  the  28th 
of  June  1814}  but  did  not  notice  the  power  to  appoint 
new  trtistees  therein  contained ;  and  which  recited  also 
that  Sir  Charles  was  desirous  that  Lord  Rodney  and 
Milman  should  be  trustees  of  the  several  trusts  and 
powers  expressed  and  contained  in  the  indenture  of  the 
28th  of  June  1814,  in  the  place  of  Swinnerton  and  Sa- 
lushury ;  and  that,  in  order  to  efifect  such  his  desire.  Sir 
Charles  had  agreed  to  exercise,  in  the  manner  therein- 
after expressed  and  contained,  the  power  of  appointment 
given  to  him  by  the  indenture  of  the  28th  of  June^  and 
that  he  had  signified  his  said  desire  to  Lord  Rodney  and 
Milman^  and  that  they  had  agreed  to  accept  the  said 
trusts  and  powers :  It  was  witnessed  that,  for  efiectua- 
ting  the  purpose  aforesaid,  Sir  Charles^  by  virtue  of  the 
power  given  or  reserved  to  him  by  the  indenture  of  the 
28th  of  June^  and  of  every  other  power  him  in  any- 
wise enabling  in  that  behalf,  did,  by  the  now  stating 
indenture  or  deed  in  writing  by  him  sealed  and  delivered 
in  the  presence  of  and  attested  by  the  two  credible  per- 
sons whose  names  were  thereupon  indorsed  as  witnesses 
attesting  the  sealing  and  delivery  thereof  by  him,  appoint 
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that,  from  and  after  the  sealing  and  delivery  by  him  of 
the  now  stating  indenture,  all  the  herediicantnts  oomprised 
in  and  appointed  by  the  indenture  of  28th  June  should 
be  and  remain  to  the  uses,  upon  and  for  the  trusts, 
intents  and  purposes,  and  with  and  under  and  subject  to 
the  powers,  provisoes,  agreements  and  declarations  which 
would  then  be  subsisting  or  capable  of  taking  effect,  in 
the  same  hereditaments,  under  and  by  virtue  of  the 
indenture  of  the  28th  of  June,  if  the  names  of  Lord 
Bpodney  and  Milman  h€ul  been  inserted  in  that  indenture 
instead  of  the  names  of  Swinnerton  and  Salusbury,  and 
the  estates,  trusts,  powers  and  authorities  thereby  given 
or  limited  to  Swinnerton  and  Salusbury^  their  heirs, 
executors,  administrators  or  assignia  or  to  them  or  the 
survivor  of  them  or  the  heirs,  executors,  adminis- 
trators or  assigns  of  such  survivor,  had  been,  thereby, 
given  or  limited  to  Lord  Rodney  and  Milman^  their 
heirs,  executors,  administrators  or  assigns  or  to  Lord 
Rodney  and  Milman  or  the  survivor  of  them  or  the 
heirs,  executors,  administrators  or  assigns  of  such  suiv 
vivor. 


1848. 
Morgan 
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By  an  indenture  dated  Uie  24th  of  February  1830  and 
made  between  Sir  C.  Morgan  of  the  one  part,  and 
Charles  Octavius  Swinnerton  Morgan  of  the  other  part, 
which  recited  the  ind^iture  of  the  28th  of  June  1814, 
but  did  not  notice  the  indenture  of  the  first  of  July 
1819,  and  which  recited  also  that  Sir  Charles  was 
desirous  of  relinquishing  his  life  estate  in  the  heredita- 
ments in  the  counties  of  Hereford  and  York  in  the  inden- 
ture of  the  28th  of  June  1819  particularly  described,  so 
that  his  son,  C  O.  S.  Morgan  might  take  an  immediate 
estate  of  freehold  therein  for  his  life :  It  was  witnessed 
that,  by  virtue  and  in  part  exercise  of  the  power 
given  to  Sir  Charles  by  the  indenture  of  28th  June,  and 
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1848.  of  all  other  powers  in  anywise  enabling  him  in  that 

behalf,  he  did,  by  the  now  stating  deed  or  instniment  in 
writing  by  him  sealed  and  delivered  in  the  presence  of 
and  attested  by  the  two  credible  persons  whose  names 
were  intended  to  be  indorsed  thereupon  as  witnesses 
attesting  the  sealing  and  delivery  thereof  by  him,  ap- 
point that  all  the  hereditaments  situate  in  the  counties 
of  Hertford  and  York  thereinbefore* particularly  men- 
tioned and  described,  should,  immediately  upon  the  exe- 
cution of  the  now  stating  indenture  and  thenceforth  be 
and  remain  to  the  uses,  upon  and  for  the  trusts,  intents 
and  purposes,  and  with,  under  and  subject  to  the  powers, 
provisoes,  declarations  and  agreements  thereinafter  limit- 
ed, expressed  and  declared  of  and  concerning  the  same, 
that  was  to  say,  to  the  use  of  C  O.  S.  Morgan  for  life  with- 
out impeachment  of  waste,  with  remainder  to  the  use  of 
Lord  Rodney  and  Milman  (who  were  described  in  the 
now  stating  indenture  as  the  trustees  duly  appointed,  in 
the  place  of  Swinnerton  and  Salusbury,  to  preserve  the 
contingent  remainders  created  by  the  indenture  of  the 
28th  of  June),  their  heirs  and  assigns  during  the  life  of 
C  O.  S.  Morgan  in  trust  to  preserve  the  contingent 
remainders  thereinafter  limited;  and  that,  after  the  de- 
cease of  Charles  Octavius  Swinnerton  Morgan^  the 
same  hereditaments  should  be  and  remain  to  the  several 
uses  and  estates,  and  upon  the  several  trusty  intents 
and  purposes,  and  with,  under  and  subject  to  the  several 
Sie.  powers,  provisoes,  declarations  and  agreements :  ^^  as*  are 

expressed  and  declared  of  and  concerning  the  same 
hereditaments  in  and  by  the  said  hereinbefore  in  part 
recited  indenture  of  28th  day  of  June  1814,  ulterior 
to  the  limitations  therein  far  the  respective  lives  of 
the  said  Sir  C.  Morgan  and  C.  O.  S.  Morgan,  and  to, 
for  and  upon  no  other  use,  trust,  intent  or  purpose 
whatsoever. 
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By  an  indenture  dated  the  4th  of  June  1845  and 
made  between  Sir  C.  Morgan  of  the  first  part,  Milman 
of  the  second  part,  William  Powell  Bodney  of  the  third 
part,  and  John  Burley  of  the  fourth  part,*  after  recit-- 
ing  the  indenture  of  the  28th  of  June  1814  and  the 
powers  of  sale  and  exchange  and  to  appoint  new  trustees 
therein  contained;  and  after  reciting  the  indentures 
of  the  Ist  of  July  1819,  and  24th  February  1830, 
and  that  Salusbury  died  in  the  lifetime  of  Swinner- 
ton,  and  that  the  latter  died  on  the  9th  of  May  1836, 
and  that  Lord  Rodney  died  on  the  21st  of  June  1842, 
and  that  Sir  Charles  was  desirous,  in  Qxercise  of  such 
powers  as  might  enable  him  in  that  behalf,  of  making 
such  appointment  of  trustees  or  a  trustee  as  thereinafter 
appearing :  It  was  witnessed  that,  in  pursuance  of  the 
said  desire  and  in  exercise  of  all  and  every  the  powers 
for  those  purposes  given  to  or  vested  in  Sir  Charles  by 
or  by  virtue  of  the  indentures  of  the  28th  of  June  1814, 
the  first  of  July  1819,  and  the  24th  February  1830  or 
some  or  one  of  the  same  indentures,  and  of  every  other 
power  in  anywise  enabling  him  thereunto,  Sir  Charles^ 
by  the  now-statmg  deed  or  writing,  by  him  signed,  sealed 
and  delivered  in  the  presence  of  and  attested  by  the  two 
credible  persons  whose  names  were  intended  to  be  there- 
upon indorsed  as  witnesses  attesting  the  signing,  sealing 
and  delivery  thereof  by  him,  appointed  Milman  and  Wil- 
liam P,  Rodney  in  the  places  of  Swinnerton  and  Salus- 
bury, (so  far  as  their  respective  places  in  the  trustee- 
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*  It  was  stated,  in  the  observations  at  the  end  of  the  Plain- 
tiff's brief,  that  this  indenture  was  executed  in  consequence  of 
Counsel  having  advised  that  it  was  doubtful  whether  the  deed 
of  the  24th  of  February  1830,  had  not  the  effect  of  restoring, 
either  wholly  or  partially,  to  the  original  trustees  of  the  in- 
denture of  tiie  28th  of  June  1814,  the  powers  of  leasing,  and 
selling  and  exchanging  vested  in  them  thereby. 
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ship  could  or  might,  by  the  now-stating  indenture,  be 
supplied)  and  William  P.  Rodney  in  the  place  of  Lord 
Rodney  (so  far  as  his  place  in  the  trusteeship  could  or 
might,  by  the  now-stating  indenture,  be  supplied)  to  be 
trustees  and  a  trustee  of  the  indenture  of  the  28th  June 
1814,  and  the  indentures  of  the  1st  of  July  1819  and 
24th  of  February  1830  respectively.  And,  by  the  now- 
stating  indenture,  Milman  conveyed,  to  WiUiam  Powell 
Rodney  and  his  heirs,  all  the  hereditaments  in  the  counties 
of  Hereford  and  YbrA,  comprised  in  the  indenture  of  the 
28th  June  1814 :  to  hold  the  same  to  Rodney  and  his 
heirs,  to  the  use  of  him  and  Milman^  their  heirs  and  as- 
signs, for  and  during  the  same  estate  and  interest  as 
was  limited  to  and  vested  in  Lord  Rodney  and  Milman^ 
their  heirs  and  assigns  by  the  indenture  of  24th  Febru- 
ary 1830,  and  upon  and  for  the  trusts,  intents  and  pur- 
poses, and  with,  under  and  subject  to  the  powers,  pro- 
visoes, agreements  and  declarations  by  the  same  indenture 
declared  and  referred  to  of  and  concerning  the  same ;  or 
such  of  the  said  trusts,  intents  and  purposes,  powers, 
provisoes,  agreements  and  declarations  as  were  then  sub- 
sisting and  capable  of  taking  effect. 


The  bill,  which  was  filed  by  Charles  Octamus  /SWn- 
nerton  Morgan^  and  Messrs.  Milman  and  Rodney,^  set 
forth  the  deeds  hereinbefore  stated,  and  that,  in  January 
1848,  Milman  and  Rodney^  as  such  trustees  as  aforesaid, 
and  with  the  consent  and  by  the  direction  of  C  O.  S.  Mor- 
gan,  agreed  to  sell  a  certain  part  of  the  hereditaments  in 
the  county  of  For  A,  to  the  defendant  William  Rutson;  and 
that  all  the  objections  taken  by  him  to  the  title  had  been 
answered  or  effectually  removed,  except  one  which  he 

*  It  was  said,  in  the  course  of  the  argument  in  this  case, 
though  it  was  not  stated  in  the  bill,  that  Sir  C.  Morgan  died 
in  December  1845. 


CASES  IN  CHANCERY. 


245 


had  taken  to  the  validity  of  the  power  of  sale  contained 
in  the  indenture  of  the  28th  of  June  1814,  which  power, 
he  allegedj  was  defeated,  superseded  or  rendered  unavail- 
able by  the  execution  of  the  indentures  stated,  in  the  bill, 
to  have  been  subsequently  executed,  or  some  or  one  of 
them:  that,  at  one  time,  the  Defendant  insisted  that 
MUman  and  Rodney  had  not  been  properly  appointed 
such  trustees  as  aforesaid,  and  that,  although  the  Plain- 
ti£b  were  advised  that  they  had  been  properly  appointed, 
yet  that,  in  order  to  avoid  any  possible  difficulty,  it  was 
determined  that  a  deed  of  confirmation  and  appointment 
should  be  executed  as  next  thereinafter  stated.  The 
bill  then  set  forth  that  deed,  which  was  dated  the  4th  of 
May  1848,  and  signed,  sealed  and  delivered  by  C.  O.  8. 
Morgan  in  the  presence  of  two  attesting  witnesses :  and, 
thereby,  he^  in  exercise  of  every  or  any  power  enabling 
him  in  that  behalf,  nominated,  substituted  and  appointed 
MUman  and  Rodney  in  the  places  of  Sunnnerton  and 
Salusbury,  so  far  as  their  places  in  the  trusteeship  could 
be  thereby  supplied,  and  Rodney  in  the  place  of  Lord 
Rodney,  so  far  as  his  place  in  the  trusteeship  could  be 
thereby  supplied,  to  be  trustees  or  a  trustee  of  the  inden- 
tures of  the  28th  of  June  1814,  the  first  of  July  1819, 
and  the  24th  of  February  1 830 :  and  MUman  and  Rod- 
ney  conveyed  the  hereditaments  in  the  counties  of  Here- 
ford and  York,  to  Burley  and  his  heirs,  to  the  use  of 
MUman  and  Rodney  their  heirs  and  assigns,  for  and 
during  the  same  estate  and  interest  as  were  limited  to 
and  vested  in  Lord  Rodney  and  MUman,  then:  heirs  and 
assigns  by  the  indenture  of  the  24th  of  February  1830, 
so  far  as  the  same  were  then  undetermined  and  capable 
of  taking  effect,  and  upon  and  for  the  trusts,  intents  and 
purposes,  and  with,  under  and  subject  to  the  powers,  pro- 
visoes agreements  and  declarations,  in  and  by  the  same 
indenture  declared  and  referred  to  of  and  concerning  the 
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same,  or  such  of  the  said  trusts,  intents  and  purposes, 
powers,  provisoes,  agreements  and  declarations  as  were 
then  subsisting  or  capable  of  taking  effect. 

The  bill  charged  that  the  power  of  sale  was  a  valid 
and  subsisting  power,  and  that,  under  the  several  deeds 
and  instruments  thereinbefore  mentioned,  the  Plaintifib 
had  good  right  and  full  power  to  convey  and  assure  the 
purchased  premises,  to  the  Defendant  or  as  he  should 
direct ;  and  it  prayed  for  a  specific  performance  of  the 
agreement. 

The  Defendant  having  declined  to  take  a  case  for  the 
opinion  of  a  Court  of  Law  upon  the  question  raised  by 
the  pleadings, 

Mr.  Bethell  and  Mr.  Olasse  for  the  Pliuntiffib,  said : 

The  deed  of  June  1814  gave  Swinnerton  and  Salus- 
bury  a  power  of  sale  and  exchange,  which  was  to  be 
exercised  at  the  request  of  Sir  Charles  Morgan  during 
his  life,  and,  after  his  death,  at  the  request  of  his  son ;  and 
it  contains  a  power  to  appoint  new  trustees,  which  was 
to  be  exercised  by  Sir  Charles  during  his  life,  and,  after 
his  death,  by  his  son ;  and  that  power  provides  that  the 
new  trustees  shall  have  the  same  powers  as  the  original 
trustees  had.  In  July  1819,  Sir  Charles  executed  a  deed, 
dated  the  first  day  of  that  month,  for  the  purpose  of 
appointing  new  trustees. 


Mr.  James  Parker^  for  the  Defendant. — That  deed 
was  not,  simply,  an  appointment  of  new  trustees ;  it  was 
executed  by  Sir  Charles  in  pursuance  of  the  general 
power  of  appointment  reserved  to  him  by  the  deed  of 
June  1814. 
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Argument  for  the  Plaintiffs  resumed.  —  The  only 
effect  of  the  deed  of  July  181 9,  was  to  limit  the  estates 
to  the  uses  of  the  original  settlement,  with  a  change  in 
the  names  of  the  trustees.  That  deed  was  followed  by 
the  deed  of  February  1 830 :  the  sole  object  of  which,  as 
appears  by  the  recital,  was  the  relinquishing,  by  Sir 
Charles  J  of  his  life-estate,  so  that  his  son  might  take  an 
immediate  estate  of  freehold  in  the  hereditaments.  After 
limiting  that  estate  and  the  necessary  estate  to  the  trus- 
tees to  preserve  contingent  remainders,  Sir  Charles  di- 
rects that  the  hereditaments  shall  be  and  remain  to  the 
uses  and  estates,  and  upon  and  for  the  trusts,  intents  and 
purposes,  and  withy  under  and  subject  to  the  powers^  pro- 
visoes, declarations  and  agreements  expressed  and  de- 
clared, of  and  concerning  the  samCj  in  and  by  the  inden- 
ture of  June  1814,  ulterior  to  the  limitations  therein  for 
the  lives  of  himself  and  his  son,  and  to,  for  and  upon  no 
other  use,  trust,  intent  or  purpose  whatsoever.  The 
draftsman  who  prepared  that  deed,  used  the  word, 
^*  ulterior,^  because  Sir  Charles  had  a  general  power  of 
appointment  which  was  anterior  to  his  life-estate,  and 
which  it  would  have  been  contrary  to  the  intention  of 
the  parties  to  recreate;  but  they  did  mean  to  pre- 
serve all  the  powers  which  were  posterior^  or  ulterior  in 
point  of  position  in  the  settlement^  to  the  limitations : 
for  they  declare  that  the  hereditaments  shall  remain 
subject  to  the  powers  contained  in  the  deed  of  June 
1814 :  but  they  would  not  remain  subject  to  those 
powers  if  the  construction  of  the  word,  "  ulterior,''  which 
the  purchaser's  counsel  will  contend  for,  (namely,  to  take 
effect  after  the  death  of  Sir  Charles  and  his  son,)  is 
adopted :  for,  with  the  single  exception  of  the  power  to 
appoint  new  trustees  (which  may  be  exercised  after  the 
son's  death)  none  of  the  powers  contained  in  the  deed  of 
June  1814,  were  to  continue  beyond  the  son's  life. 


1848. 


Morgan 

9. 
BlTTSGN. 


248 


1848. 


Morgan 

9. 
RVTSON. 


CASES   IN  CHANCERY. 

If  it  should  be  said  that  the  deed  of  February  1830 
was  a  re-writing  of  the  deed  1814,  and,  that,  therefore,  it 
gave  back  the  power  of  sale  and  exchange  to  Swinnertan 
and  Salusbury^  we  shall  contend  that  that  objection  is 
obviated  by  the  deed  of  May  1848. 


Mr.  James  Parker  and  Mr.  De  Gear,  for  the  Defend- 
ant, said  that  the  appointment  of  February  1830,  was 
made,  by  Sir  Charles  Morgan^  in  exercise  of  his  general, 
over-reaching  power;  and  that  the  effect  of  it  was  to 
destroy  the  life-estates  previously  vested  in  him  and  his 
son  and  the  power  of  consenting  to  an  exercise  of  the 
power  of  sale  and  exchange  by  the  trustees,  and  all  the 
other  powers  annexed  to  those  estates,  and  to  limit,  to 
the  son,  an  entirely  new  estate,  without  any  powers; 
and  that  the  expression  :  "  powers  ulterior  to,''  in 
that  deed,  meant,  not :  '^  subsequent  in  position,''  but : 
'^  subsequent  in  operation  and  effect "  to  the  limitations 
for  the  lives  of  Sir  Charles  and  his  son;  which  the 
power  of  jointiuring  and  the  power  of  leasing  given  to 
guardians  were,  but  which  the  power  of  sale  and  exchange 
was  not ;  for  it  was  to  operate  upon  and  take  effect  in 
derogation  of  those  estates;  and,  consequently,  it  was 
not  re-created  by  the  concluding  words  of  the  deed  of 
February  1830. 


The  Vicb-Chancellob,  without  hearing  Mr.  Beihell 
in  reply,  said : 

At  present,  my  impression  is  against  the  objection ; 
but  I  will  read  over  the  deeds  before  I  dispose  of  the 
case. 
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10th  June. — On  this  day  his  Honour  delivered  a 
written  judgment  which  was  as  follows : 

I  have  read  over  all  the  deeds,  and  retain  the  opinion 
that  I  expressed  yesterday. 

The  doubt  in  this  case  was  occasioned  by  the  words, 
^*  ulterior  to;^  one  a  Latin  word  used  as  an  English 
word,  and  the  other,  simple,  native,  old  English.  Pre- 
positions, such  as  ultray  and  the  adjectives  derived  from 
them  naturally  referring  to  space,  are  metaphorically  ap- 
plied to  time,  and  bear  the  sense  of  additioi>:  as,  for 
instance :  "  quid  ultra  tendis ;''  "  ripcB  ulterioris  amove  ^ 
^^ulteriora  mirari^  prcBsentia  segui  ;^  ^^pudor  est  ulteriora 
loqui  ;"  "  ultima  primis  cedunt^  So  our  common  Eng- 
lish words,  "  above,**'  "  beyond,"  "  over,"  are  used  with 
reference  to  space  and  time,  and  imply  addition. 
But  the  author  of  the  deed  1830,  very  properly 
wishing  to  avoid  expense  and  prolixity  by  substi- 
tuting reference  for  transcription,  has  added  the  word, 
**  to,"  by  way  of  enlarging  and  fixing  the  sense  of  the 
word,  "ulterior,"  and  connecting  it  with  the  words, 
"  remainders  over."  And  it  seems  to  me  that  no  rea- 
sonable interpretation  can  be  given  to  those  words,  but 
that  which  will  describe  something  that  comes  after  and 
in  addition  to,  that  is,*  the  uses,  limitations  and  powers 
which,  in  the  deed  of  1830,  are  to  be  found  subsequent 
and  in  addition  to  the  limitations  to  the  son  for  life  and 
to  the  trustees  to  preserve. 

And,  in  my  opinion,  the  point  is  so  clear  that,  unless 
the  parties  have  made  some  other  arrangement,  the 
Defendant  must  pay  the  costs  of  settling  the  question 
which  he  has  raised. 
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The  word, 
"  trial,"  in  an 
order  to  extend 
the  common  in- 
junction, means 
the  trial  of  an 
issue  of  fact,  and 
not  of  a  question 
of  law  raised  by 
demurrer. 


ixFTER  ILowe  had  demurred  to  the  declaration  in  an 
action  brought  against  him  by  Faulkner  ;  he  obtained 
an  injunction,  for  want  of  answer^  to  restrain  Faulkner 
from  proceeding  with  the  action;  and,  subsequently, 
moved,  on  the  usual  affidavit,  to  stay  the  trial  of  the 
action. 

The  Vice- Chancellor  ordered  the  motion  to  stand  over 
until  the  Court  of  Law  should  have  given  judgment  upon 
the  demurrer. 


After  the  demurrer  had  been  allowed^  the  motion  was 
mentioned  again :  and, 

The  Vice-Chancellor^  being  of  opinion  that  the  word, 
^'  trial,^^  meant  the  trial  of  an  issue  of  fact,  and  not' of  a 
question  of  law,  refused  the  motion  with  costs. 


Mr.  Lewin  appeared  for  Lowe^  and   Mr.  JRoundell 
Palmer^  for  Faulkner. 
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IN  1784  a  lease  of  a  piece  of  ground  in  Oower  Street, 
Bedford  Square,  with  the  four  houses  erected  thereon, 
(which  were  afterwards  numbered  62,  63,  64  and  65) 
was  granted,  to  William  Scott,  for  99  years,  at  the 
yearly  rent  of  21. 8s.  In  1785  Scott  underlet  the  houses 
numbered  63  and  64  at  the  yearly  rent  of  91.  Ss. 
each,   fof  the  then  remainder  of  his  term  except  21 
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Construction. 

ma. 

Ademption. 
Republication. 


A  testator  being 
underlessee,  for 
a  long  term  of 
years,  of  two 
houses  in  Gower  Street  numbered  63  and  64,  and  being  posses- 
sed of  two  other  houses  in  that  street,  numbered  67  and  7^,  for  the 
residues  of  certain  terms  for  years,  bequeathed  them  to  trustees  in 
trust  for  D.  C.  for  her  life,  remainder*  in  trust,  as  to  63,  64  and  67, 
for  his  half-brothers  and  half-sisters  (whom  he  named)  and  the  sur- 
Tiyors  and  survivor  of  them  for  their,  his  or  her  lives  or  life,  remain- 
der in  trust  to  sell  and  divide  the  proceeds  amongst  their  children 
living  at  the  death  of  the  survivor  of  them  ;  and,  as  to  number  76, 
in  trust,  after  the  decease  of  D.  C,  for  his  niece  S.  C,  for  life, 
remainder  in  trust  for  her  children  who  should  survive  her,  and,  in 
default  of  such  children,  upon  the  same  trusts  as  he  had  declared  of 
the  other  houses  after  the  death  of  D.  C. ;  and  he  gave  the  residue 
of  his  effects  to  D.  C,  and  appointed  her  his  executrix. 

The  testator,  some  years  after  the  date  of  his  will,  took  an  assign- 
ment of  the  original  lease,  which  comprised  numbers  62  and  65  as 
well  as  63  and  64 :  and,  a  few  months  afterwards,  made  a  codicil, 
by  which  he  confirmed  his  will.  He,  subsequently,  made  another 
codicil,  which  was,  in  part,  as  follows :  *'  I  also  give,  subject  to  her 
life  estate,  one  moiety  of  the  residue  of  my  estate,  unto  and  amongst 
my  nephews  and  nieces  living  at  my  decease,  payable  in  like  manner 
as,  by  my  will,  is  directed  concerning  their  shares  and  interests  in 
the  reversion  of  my  houses  in  Gower  Street,  except  that  their  shares 
and  interests  in  the  said  moiety,  is  to  depend,  solely,  on  the  decease 
of  my  executrix."  D.  C  and  all  the  testator's  half-brothers  and 
half-sisters,  died  before  the  suit  was  commenced. 

Held  that,  thoueh  the  bequest,  in  the  will,  of  numbers  63  and  64, 
was  adeemed  by  the  testator  taking  an  assignment  of  the  original 
lease,  the  effect  of  the  last-mentioned  codicil  was  to  entitle  the  chil- 
dren of  the  testator's  half-brothers  and  half-sisters  who  were  living 
at  the  decease  of  the  survivor  of  them,  to  the  testator's  interest  in 
numbers  63  and  64,  as  it  existed  at  his  death. 
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1848.  days.     In  Januaiy  1800,  Thomas  Loggen^  the  testator 

PoRTKR        ^^  ^^  Cause,  became  the  assignee  of  the  underleases. 
V.  In  September  1805,  at  which  time  he  still  held  the  two 

Smith.  last-mentioned  houses  under  the  assignment  of  the 
underleases,  and  was  possessed  of  two  other  houses  in 
Gower  Street^  numbered  67  and  76,  for  the  residue  of 
certain  terms  therein,  he  made  his  will,  and  thereby  gave : 
*^  my  houses  in  Gower  Street^  Bedford  SquarCy  (Nos.  63, 
64,  67  and  76,)''  to  Damaris  Courtier,  Richard  Nicholl, 
Richard  Smith  and  Dr.  Pinhardy  in  trust  for  the  sepa- 
rate use  of  Damaris  Courtier  during  her  life,  and,  after 
her  decease,  in  trust,  as  to  the  houses  numbered  63,  64 
and  67,  for  his  brothers-in-law  and  sisters-in-law  therein 
named,  (who  were,  in  fact,  his  half-brothers  and  half- 
sisters,)  and  the  survivors  and  survivor  of  them,  and, 
after  the  decease  of  the  survivor,  in  trust  to  sell  and  to 
pay  the  proceeds  to  the  children  of  his  said  brothers- 
in-law  and  sisters-in-law  living  at  the  decease  of  the 
survivor  of  them,  in  equal  shares :  and,  as  to  the  house 
numbered  76,  in  trust,  after  the  decease  of  Damaris 
Courtier^  for  the  separate  use  of  his  niece,  Susannah 
Collins^  during  her  life,  and,  after  her  decease,  for  all  the 
children  of  his  niece  who  should  survive  her ;  and,  in 
default  of  such  children,  upon  the  same  trusts  as  he  had 
declared  concerning  the  three  other  houses  after  the 
decease  of  Damaris  Courtier  :  and  he  gave  the  residue 
of  his  estate  and  effects  to  Damaris  Courtier  absolutely, 
and  appointed  her  and  Richard  NichoU  and  Dr.  Pinhard, 
to  be  the  executrix  and  executors  of  his  will.  A  few 
days  afterwards,  he  made  a  codicil,  and  thereby  devised 
and  bequeathed  the  estates  and  monies  which  were  vested 
in  him  either  as  a  trustee  or  as  an  executor,  but  did  not 
otherwise  alter  his  will. 

In  April  1807,  the  houses  numbered  62,  63,  64  and  65 
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were  assigned  to  ihe  testator,  for  the  then  remainder  of  1848. 

the  term  of  99  years  created  by  the  original  lease  of  1784,         Portkr 
subject  to  the  rent  of  2/.  8s,  thereby  reserved  and  to  the  v. 

covenants  therein  contained,  and  also  to  the  underlease         Smith. 
of  1785 ;  and,  the  bill  stated  that  the  testator,  from  the 
date  of  that  assignment  until  his  death,  continued  pos- 
sessed of  the  houses  numbered  63  and  64,  for  the  residue 
of  the  term  of  99  years  and  subject  as  aforesaid. 

In  August  1807)  he  made  a  codicil  by  which  he 
revoked  the  appointment,  made  by  his  will,  of  Dr. 
Pinkard  to  be  one  of  his  executors  and  trustees  and  the 
bequests  thereby  made  to  that  gentlenum,  and  confirmed 
hiBwUL 

In  August  1810  he  made  another  codicil  which  was, 
in  part,  as  follows:  ^'I  give  to  my  friend,  Richard 
Nicholly  Esq.,  602.  in  addition  to  his  former  legacy  as 
one  of  my  executors ;  and  I  appoint  my  friend,  John 
Aldridge,  Esq.,  to  be  another  of  my  executors,  and  an 
additional  trustee  in  all  cases  where  Doctor  Pinhard 
was  a  trustee,  and  give  him  100/.  for  his  trouble.  I 
direct  my  executors  to  give  ten  guineas  to  each  of  my 
nephews  and  nieces  independent  of  other  legacies,  or  to 
apply  it  for  their  benefit,  for  mourning,  immediately 
after  my  decease.  I  also  give,  subject  to  her  life  interest, 
one  moiety  of  the  residue  of  my  estate  unto  and  amongst 
my  nephews  and  nieces  limng  at  my  decease^  payable  in 
Uhe  manner  as  by  my  will  is  directed  concerning  their 
shares  and  interests  in  the  reversion  of  my  houses  in 
Gower  Street,  excq>t  that  their  shares  and  interests  in 
the  said  moiety  is  to  depend  solely  on  the  decease  of  my 
executrix.'''^ 

The  testator  died  in  September  1810.  Damaris  dour- 
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interested,  as  sach  representatives,  in  the  residuary 
estate  of  the  testator,  so  far  as  the  same  had  not  been 
duly  applied  and  disposed  of;  and  insisted  that  the 
estate  and  interest  which  the  testator  had,  at  his  death, 
in  the  two  houses,  was  not  specifically  bequeathed  by 
him,  but  passed  under  his  residuary  bequest ;  and  they 
also  claimed  to  be  interested  in  the  rents  of  those 
houses  which  had  accrued  since  the  death  of  Damaris 
Courtier.* 


Mr.  BetkeU  and  Mr.  J.  BoUy,  for  the  Plaintiffs : 


It  must  be  admitted  that  the  bequest,  in  the  will,  of  the 
houses  numbered  63  and  64,  was  adeemed  by  the  assign- 
ment of  the  original  lease,  made  to  the  testator  in  April 
1807:  but  the  second  codicil,  which  was  made  subse- 
quently to  that  assignment,  republished  the  will,  and 
made  it  speak  and  take  effect  from  the  date  of  the 
codicil;  and,  consequently,  the  interest  in  the  houses 
which  the  testator  had  at  the  date  of  that  codicil,  passed 
under  the  bequest  of  them  contained  in  the  will :  Carte 
V.  Carte  {a).  Then,  in  the  third  codicil,  the  testator 
Qses  the  words :  *'  My  houses  in  Qower  5/r€^,^^  by  which 
he  must  have  meant  the  houses  as  they  were  then  held 
by  him :  and  he  refers  to  the  interests  of  his  nephews 


*  It  was  stated  in  the  observations  at  the  end  of  the  brief, 
for  the  Plaintiffs,  that  the  question  to  be  detennined  was  whe- 
ther, the  will,  as  republished  by  one  or  other  of  the  codicils, 
was  sufficient  to  pass,  to  the  trustees  for  sale,  the  interest  in 
the  superior  lease  of  1784,  which  the  testator  acquired,  by 
purchase,  subsequently  to  the  date  of  his  will :  and  that  the 
point  had  been  raised  by  the  counsel  advising  on  behalf  of  the 
purchaser  of  the  house  numbered  63,  to  whom  the  trustees  of 
the  will  had  sold  it,  but  who  had  refused  to  complete  the  pur- 
chase until  the  question  had  been  decided, 
(a)  3  Atk.  174. 
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and  nieces  in  them  as  being  subsisting  interests :  and  it  is  1848. 

abundantly  clear,  from  the  immediately  preceding  words,  Portbr 
that  he  did  not  mean  them  to  form  part  of  his  residuary  v. 

estate.     We  submit,  therefore,  that  the  PlaintiflSs  are  Smith. 
entitled  to  what  they  ask  by  their  bill. 

Mr.  Walpole  and  Mr.  Malins^  for  the  personal  repre- 
sentative of  Damaris  Courtier: 

The  acquisition  of  the  superior  lease  of  the  houses, 
vfBB  an  ademption  of  the  bequest  of  them  contained  in 
the  will :  and  the  title  of  the  Plaintifls  rests,  wholly,  on 
the  third  codicil.  That  instrument  does  not  manifest 
any  intention  to  give  anything  except  what  had  been 
given  by  the  will.  It  refers  to  the  houses,  not  for  the 
purpose  of  disposing  of  them,  but  of  prescribing  the 
manner  in  which  the  nephews  and  nieces  of  the  testator, 
were  to  take  one  moiety  of  the  residue  of  his  estate : 
Skitter  V.  Noton  (i). 

Mr.  Jamei  Parker  and  Mr.  Birkbeck,  for  the  per- 
sonal representatives  of  the  nephews  and  nieces  of  the 
testator  who  were  living  at  his  decease,  but  died  before 
Mary  Smith : 

The  testator,  at  his  death,  had  the  same  interest  in 
the  houses  numbered  67  and  76  as  he  had  when  he  made 
his  will ;  and,  therefore,  those  houses  continued  subject 
to  the  operation  of  his  will,  and  are  sufficient  to  satisfy 
the  words  in  the  third  codicil,  by  which  he  refers  to  his 
will.  There  is  nothing  to  show  that  the  words  in  that 
codicil :  "  My  houses  in  Oower  Street;'  refer  to  the 
houses  numbered  63  and  64,  in  which  he  had  acquired  a 

(6)  16  Ves,  197. 
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1848.  totally  different  interest :  and  the  republication  of  a  will. 

Porter        ^^^  ^^^  ^*^®  *'^®  effect  of  making  it  operate  upon  pro- 

V.  perty  in  which  the  testator  has  a  totally  different  in- 

Smith.         terest,  at  the  date  of  the  codicil,  from  that  which  he  had 

at  the  date  of  his  will :  Pattison  v.  Pattison  (c). 

Mr.  Roll  appeared  for  the  other  parties. 

The  Vice-chancellor  : 

It  appears  to  me  to  be  plain,  from  the  language  of  the 
third  codicil,  that  the  testator  intended  that  his  nephews 
and  nieces  should  take  his  interest  in  the  houses  in 
Gower  Street^  as  it  existed  at  the  date  of  that  codicil. 


The  decree  declared  that  the  estate  and  interest  which 
the  testator  had  in  the  houses  numbered  63  and  64. 
passed  to  Damaris  Courtier^  Richard  NichoUj  Richard 
Smith  and  John  Aldridge,  the  trustees  named  in  the 
will  and  third  codicil,  upon  the  trusts  declared  of  such 
houses  by  the  will :  and,  it  appearing  from  the  answer  of 
one  of  the  Defendants,  and  another  of  the  Defendants 
admitting,  by  his  Counsel  at  the  bar,  that  contracts  had 
been  entered  into  for  the  purchase  of  those  houses,  the 
decree  directed  the  trustees  to  complete  those  contracts, 
and,  after  paying  the  costs  of  the  suit  out  of  the  pur- 
chase-monies, to  pay  one-fifth  of  the  surplus  to  each  .of 
the  Plaintifis. 

Reg.  Lib,  B.  1847,  fol.  1086. 
(c)  1  Myl.  &  Keen,  12. 
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COLE  tJ.  SCOTT.  1848: 

14th  June. 

1  HE  bill,  which  was  filed  by  the  heir-at-law  against  the     Catutruct' 
executors  and  the  residuary  devisees  and  legatees  under  Will. 

the  will  of  Jno.  Cole,  the  testator  in  the  Cause,  stated  ■' 

that  the  testator  made  his  will  datfed  the  9th  of  August  ^is^^datecT 
1843,  and  in  the  following  words :  after  the  recent 

Will  Act  had 

"  I  give,  devise  and  bequeath,  unto  my  dear  wife,  Ann  ^j^^  expressed " 

CoZe,  all  and  singular  the  messuage,  tenement  or  dwell-  himself  thas : 

ing-honse  and  premises  near  the  church  in  Odiham,  in  "^"?»  **i^^ 
,  i^  ,       .    ,  . ,  ^'^d  smgular  the 

the  county  of  Southampton^  wherem  I  now  reside,  except  residue  and  re- 

the  building  thereto  adjoining,  being  the  offices  in  which  mainder  of  my 

I  carry  on  the  profession  of  an  attorney,  and  also  all  that  ^^  heredita- 

piece  of  pasture  land  adjoining  the  churchyard  there,  and  ments,  whatso- 

the  two  pieces  of  meadow  or  pasture  called  Turtles  and  ®^®'  *^^  ^^®!^ 

*  ^  ,  soever,  and  of 

Newland*  Meadows^  and  also  the  premises  called  the  what  tenure  or 

Farm-yardf  (the  whole  of  the  foregoing  being  in  my  own  nature  soever, 

occupation)  to  hold  to  her,  my  said  wife,  during  her  ^  thefreeho^d 

natural  life ;  and,  from  and  after  her  decease,  I  give,  copyhold,  and 

devise  and  bequeath  the  same,  unto  my  nephew,  Henry  leasehold  estates 

Scott,  his  heirs  and  assigns  for  ever.     I  also  give,  devise  n^^  seised  or 

and  bequeath,  unto  my  said  wife,  all  that  moiety  or  half-  possessed:''  and, 

in  a  subsequent 
part  of  his  will, 
he  used  these  words:  "I  eive  to  mv  nephew,  all  such  manors, 
farms,  &c.  as  well  freehold  as  copyhold  and  leasehold,  as  are 
now  vested  in  me,  or,  as  to  the  said  leasehold  premises,  as  shall  be 
vested  in  me,  at  the  time  of  my  death,  as  a  trustee ;  to  hold,  unto 
and  to  the  use  of  my  said  nephew,  his  heirs,  executors,  &c.,  upon  the 
like  trusts  as  the  same  are  now  or  shall  be  vested  in  me"  llie  tes- 
tator purchased  a  freehold  estate  after  the  date  of  his  will.  Held 
that  the  will  could  not  be  construed  to  speak  and  take  effect,  with 
reference  to  the  estates  to  which  the  testator  died  beneficially  en- 
titled, as  if  it  had  been  executed  immediately  before  his  death. 

Vol.  XVI.  t       -^  y^ ^  ,>  ^>> 
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Q^^^  4th  of  September  1846,  and  that,  subsequently  to  the 

V.  date  and  execution  of  his  will,  he  entered  into  a  contract, 

Scott.  Jj^  ^^ing,  for  the  purchase  of  certain  freehold  heredita- 
ments, and  accepted  the  title  thereto,  but  died  before 
the  contract  was  completed  and  before  the  purchase- 
money  was  paid ;  and  that  the  Plaintiff  was  advised  that, 
according  to  the  true  construction  of  the  will,  the  testa- 
tor died  intestate  as  to  those  hereditaments,  and  that 
the  same  descended  to  the  Plaintiff  as  the  testator^s  heir- 
at-law,  and  that  the  Plaintiff  was  entitled  to  have  the 
contract  completed  for  his  benefit,  and  the  purchase- 
money  paid  out  of  the  testator^s  personal  estate.  The 
bill  charged  that,  according  to  the  true  construction  of 
the  will,  it  ought  to  be  taken  to  speak  and  take  effect 
from  the  date  thereof,  and,  consequently  that  the  testa- 
tor died  intestate  as  to  the  hereditaments  which  he  had 
contracted  to  purchase ;  and  it  prayed  that  it  might  be 
declared  that  the  testator  died  intestate  as  to  those  here- 
ditaments, and  that  the  Plaintiff  was  entitled  to  have  the 
contract  completed  for  his  benefit,  and  the  purchase- 
money  paid,  by  the  executors  of  the  testator,  out  of  his 
residuary  personal  estate,  and  that  the  contract  might 
be  completed  and  the  purchase-money  paid  accordingly. 

The  Defendants  put  in  a  general  demurrer. 

Mr.  Malinsj  in  support  of  the  demurrer,  (Mr.  Bacon 
was  with  him)  said:  The  24th  section  of  the  Act 
for  the  Amendment  of  the  Laws  with  respect  to 
Wills,  (7  Will  IV.  k  1  Vict.  c.  26)  enacts  that  every 
will  shall  be  construed,  with  reference  to  the  real  and 
personal  estate  comprised  in  it,  to  speak  and  take  ef- 
fect as  if  it  had  been  executed  immediately  before  the 
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death  of  the  testator,  unless  a  contrary  intention  shall  1848. 

appear ;  and,  as  the  testatoi  in  this  case,  was  a  solicitor,  Colk 

he  must  be  supposed  to  have  known  the  law ;    and,  v. 

therefore,  if  he  had  not  intended  his  will  to  pass  after-  Scott. 
purchased  estates,  he  would  have  expressed  that  inten- 
tion ;  but  he  has  not  expressed  it,  nor  is  there  anything, 
in  his  will,  from  which  it  can  be  inferred.  In  Dae  v. 
Walker  (a)  the  Court  of  Exchequer  decided  that  after- 
purchased  estates  passed  by  a  devise  of:  ^'all  my  mes- 
suages, farms,  lands,  tenements  and  hereditaments,  which 
I  am  seised  of." 

The  Vice' Chancellor, — The  expression :  ^*  which  I  am 
seised  of,^  is  ambiguous :  it  may  mean  either :  ^^  which 
I  am  seised  of  at  the  date  of  this  my  will/^  or  *'  which  I 
may  be  seised  of  at  the  time  of  my  death.  In  this  case, 
the  testator  says :  ^^  whereof  I  am  now  seised.^^ 

Argument  resumed. — The  word,  *now/  is  a  mere 
redundancy,  and  was  treated  as  such  in  Auther  v. 
Auther  (b)  :  where  it  was  held  that  a  bequest  of 
10,000/.  Consols,  "now  standing  in  my  name,'^  was 
not  specific.  Besides  which,  the  words,  '^  all  and  singu- 
lar the  residue  and  remainder  of  my  messuages,  farms, 
lands,  hereditaments  and  premises  whatsoever  and  where- 
soever, and  of  what  tenure  or  nature  soever,^^  are  suffi- 
cient to  include  all  the  real  estates  which  the  testator 
then  had  or  might  thereafter  have,  except  those  which 
he  had  disposed  of  in  the  preceding  part  of  his  will,  and, 
the  devise  of  trust  and  mortgaged  estates,  shows  that 
the  testator  intended  after-acquired  estates  to  pass  by 
his  wilL     But  it  is  not  necessary  for  me  to  show  that 


(a)    12    Mees.    &    Wels.  (6)  Ante,  Vol.  XIII.  page 

691.  422. 
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1848»  the  testator  did  mtend  after-purchased  estates  to  pass ; 

CoLB  ^^^^  **  *^®  ^^  ^^^  stands,  they  must  be  held  to  pass, 

V.  unless  an  intention  to  the  contrary  shall  ^>pear ;  and 

ScoTr»         J  submit  that  there  is  nothing,  in  this' will,  to  show  that 

contrary  intention. 

Mr.  BetheU,  Mr.  Cdng^ll  and  Mr.  R.  W.  Moore 
appeared  in  support  of  the  bill ;  but 

The  Vige-Chancbllob,  without  hearing  them,  said : 

The  question  in  this  case,  is  whether  a  contrary  inten- 
tion appears  on  the  face  of  the  will ;  because,  if  it  does 
not,  the  words  which  the  testator  has  used  are  sufficient 
to  pass  the  subsequently  acquired  property. 

Those  words  are :  ^*  And  as  to  all  and  singular  the 
residue  and  remainder  of  my  messuages,  farms,  lands, 
hereditaments  and  premises  whatsoever  and  whereso- 
ever, and  of  what  tenure  or  nature  soever,  and,  gene- 
rally, all  the  freehold,  copyhold  and  leasehold  estates 
whereof  I  am  now  seised  or  possessed  in  any  manner 
howsoever:^  and  the  quesUcm  is  whether  it  is  not  plain, 
from  the  construction  which  the  testator,  himself,  has 
put  on  the  word,  ''  now,^  that  he  meant  it  to  include 
those  tenements  only  which  he  had  on  the  very  day  on 
which  he  made  his  will  t 

When  we  look  at  the  subsequent  clause,  we  find  that 
he  has  plainly  told  us  what  he  meant  by  the  word, 
'  now  :^  for  he  expresses  himself  thus :  **  I  give,  devise, 
and  bequeath,  unto  my  said  nephew,  H.  Scottj  all  such 
manors,  messuages,  Ceuius,  lands  tenements  and  heredita- 
ments whatsoever,  as  well  freehold  as  copyhold  and  lease- 
hold, as  are  now  vested  in  me,  or,  as  to  the  said  lease- 
hold premises,  shall  be  vested  in  me  at  the  time  of  my 
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death."    The  concluding  words  of  that  sentence  show  1848. 

that,  according  to  his  conception,   the  word,   *now,'  Cole 

would  not  pass  leaseholds  of  which  he  might  become  v. 

possessed  thereafter.    Then  he  adds:   "to  hold,  unto  Bcorr. 

and  to  the  use  of  the  said  H,  Scotty  his  heirs,  &c.,  upw 
and  subject  to  the  like  trusts  as  the  same  are  now,  or 
shall  be  vested  in  me.'"  Now  he  must  have  known  that  he 
could  not  vary  the  trusts  of  those  estates ;  and,  conse- 
quently, he  could  not  have  introduced  the  words :  **  or 
shall  be  vested  in  me,'^  for  any  other  purpose  than  that 
of  marking  the  distinction  between  the  then  present  and 
a  future  time. 

It  appears  to  me,  therefore,  that  he  has,  himself,  put 
a  construction  on  the  word,  ^  now/  and  has  given  it  the 
same  effect  as  if  he  had  said :  "  On  this  the  day  of 
making  my  will." 

Demurrer  overruled.* 
*  An  appeal  is  pending  before  the  Lard  ChaneeUor, 
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1848:  LEWES  V.  LEWES./ 

15th  June. 

XhE  testator  in  this  Cause,  devised  estates  to  trustees, 
jfT^ll      '     in  trust  to  receive  the  rents  and  to  pay,  thereout,  the 

yearly  sum  of  300/.,  for  and  towards  the  maintenance, 

Testator  devised  clothing  and  education  of  all  and  every  the  children  of 

tees  hi  trus^  to    ^  eldest  son,  in  equal  shares  and  proportions,  during 

pay  300/.  ayear,  the  life  of  the  son. 

/or  the  mainte-  m 

nance,  clothing  ^,  ,     ,     ,  ,  ., ,  »      <•      i  .      , 

and  education  oi      ^^^  ^on  had  three  chddren;   all  of  whom  attamed 

his  son's  chil-      twenty-one.     One  of  them  died  in  August  1846. 

dren^  during  the 

life  of  their  fa< 

thcr.    The  son         Mr.  Bethell  and  Mr.  Bloxam^  for  the  two  surviving 

had  three  chU-     children,  contended  that  the  300/.  a-year  was  ffiven  to 
dren,  all  of  ,        ,  ., ,  ,  ^    ,  ^    f 

whom  attained     ^^^  children  as  a  class ;  and  that,  as  one  of  them  was 

twenty-one,  and,  dead,  and,  consequently,  no  longer  required  either  main- 

them  died°  tenance,  clothing  or  education,  the  whole  of  the  fund 

Held  that  the  ought  to  be  applied  to  the  maintenance,  clothing  and 

personal  repre-     education  of  the  two  survivors, 
sentative  of  the 
deceased  child 


was  entitled  to  Mr.  James  Parker  for  the  widow  and  personal  repre- 

300/  a-vear    ^  sentative  of  the  deceased  child,  cited  Anon,  (a).  Barlow 

during  the  fa-  v.  Crrant  (ft).  Barton  v.  Coohe  (c),  Neah  v.  Willis  (c/), 

ther's  life.  HamUy  v.  Gilbert  (c),  and  Badham  v.  Mee  (/). 

Mr.  Bethell  replied. 

The  ViCfl-CHANCELLOB  : 

I  think  that  there  is  no  sensible  way  of  dealing  with 

(a)  Prec.  Chan.  597.  {d)  Barnard.  C.  C.  43. 

(ft)  1  Vem.  255.  \e)  Jacob's  Rep.  354. 

(c)  5  Ves.  461.  (/)  1  Russ.  &  Myl.  631. 
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this  case,  except  by  taking  the  words :  *^  for  the  main- 
tenance,  clothmg  and  education/*  to  be  equivalent  to  : 
''  for  the  benefit  of  the  children."' 

Therefore  I  shall  declare  that  the  personal  represent* 
ative  of  the  deceased  child,  is  entitled  to  one-third  of 
the  300/.  a-year,  during  the  life  of  the  father,  (g) 

(g)  See  Noel y.  Jones,  post. ^^^. 


J  848. 


LkW£S 
LeW£8. 


1848: 
15th  JuDC. 
^ ' 

Cknutructian. 
WiU. 


SYMERS  V.  JOBSON.  l/ 

XhE  biU  stated  that  John  Crawford  made  his  will 

bearing  date  the  29th  November  1817;  and,  thereby, 

after  directing  his  debts  to  be  paid  and  giving  several 

legacies,  and,  among  them,  a  legacy  of  2000/.  <f  3  per  Testator  gave 

Cent.  Reduced  Annuities  to  his  sister,  Mrs.  Mcaion  one-third  of  his 

Jobson,  to  be  secured  to  her  during  her  life,  and,  at  her  for  his  sister  the 

death,  to  go  to  her  children  share  and  share  alike^  he  ex-  interest  to  be 

pressed  himself  as  follows :  "  To  my  good  friends,  John  ^§^^^^^u£ 

Trotter  and  Coutts  Trotter^  Esqs.,  and  to  their  execu-  and  the  princi- 

tors,  I  leave  all  the  residue  of  my  property,  to  be  by  ?^>  *t  her 

them    held   in    trust  for  the  purpose  of   paying  my  ^^  ^^  hews  of 

daughter,  Elizabeth  Jane^  all  the  interest  arising  there-  her  body,  share 

from  during  her  natural  life.     If  she  marries  and  leaves  fjr    . /"^  ^ihe. 
°  .         ,  .  The  sister  had 

issue^  one  half  of  the  said  residue  to  be  at  her  disposal  at  five  children 

her  death,  to  leave  to  whom  she  pleases ;  and  the  other  living  at  the 

half,  on  that  event  taking  place,  to  go  or  belong  to  the      HeId.^from    ' 

child  or  children  of  her  body,  share  and  share  alike.     If  the  context  of 

she  dies  unmarried  or,  marrying,  dies  without  leaving  ^®  T^^j'  ?*** 

^u  J  •     ^u  4.  ^u       u  1      r^k        'A        r  she  took  for  life, 

issue,  then  and  in  that  case,  the  whole  of  the  said  resi*  ^th  remainder 

due  to  be  divided  as  follows ;  one  third  part  thereof  to  *o  her  children 

be  at  the  disposal  of  my  said  daughter  or  as  her  will  may  comm^  '  "* 

direct ;   one-third  to  my  sistei*,  Mrs.  Marion  Jobson ; 


■4-Jxf^ 


^■4 


2./^ 
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Stmers 

V. 

J0B80N. 


of  Dundee,  the  interest  to  be  paid  to  her  during  her  life^ 
and  the  principal,  at  her  death,  to  go  to  the  heirs  of  her 
body,  share  and  share  alihe ;  one-twelfth  to  my  brother, 
Charles  Crawford,  and  to  the  heirs  of  his  body ;  one- 
twelfth  to  my  niece,  Helen  Mayne ;  one-twelfth  to  Miss 
Elizabeth  Graham,  Mrs.  Mary  Fletcher  and  Lady 
Scott  of  Anerum,  share  and  share  alike>  and  to  their 
respective  heirs ;  one-twelfth  to  be  equally  divided 
amongst  all  my  cousins  german  now  existing,  or  their 
representatives." 


The  bill  furtlier  stated  that  the  testator  died  on  the 
2nd  of  May  1818 :  that  his  daughter,  Elizabeth  Jane 
Crawford,  died  in  November  1846,  without  having  been 
married :  that,  at  the  testator's  death,  his  sister,  Marion 
Jobsan  had  five  children,  that  is  to  say,  the  Defendant 
Helen  Jobson,  the  Plaintiff  Mary,  the  wife  of  the  Plain- 
tiff John  Symers,  the  Defendant  Marion  Jobson,  and 
Elizabeth  Jobson,  who  afterwards  married  the  Defend- 
ant Edward  Baxter,  and  died  in  1842,  and  the  Defend- 
ant Anne  Jobson  who  intermarried  with  and  was  then 
the  widow  of  Robert  Johson  deceased :  that  Marion 
Jobson,  never  had  any  other  child :  that  Elizabeth 
Baxter  left  iier  husband  and  two  children  only  her 
surviving,  namely  the  Defendants  Marian  Crawford 
Baxter  and  Elizabeth  Jobson  Baxter,  who  were  in- 
fants :  that  Marion  Jobson,  the  mother,  was  a  widow 
at  the  death  of  the  testator,  and  did  not  marry  again 
after  his  death,  and  that  die  died  on  the  3rd  July  1847, 
and  left  the  Plaintiff  Mary  Symers  and  the  Defendants, 
Helen  Jobson,  Marion  Jobson,  and  Anne  Jobson,  and 
Marion  Crawford  Baxter  and  Elizabeth  Jobson  Bax" 
ter,  her  sole  next  of  kin  at  the  time  of  her  death  :  that 
she  died  intestate,  and  the  Plaintiff  Mary  Symers  pro- 
cured letters  of  administration  of  her  estate  and  effects 
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to  be  granted  to  her.  The  bill  charged  that  Marion 
Jobson^  deceoeed,  was,  aecording  to  the  true  ooostruction 
of  the  will,  absolutely  entitled  to  one-third  part  of  the 
testator's  residuary  trust  estate ;  and  that  the  Plaintiff, 
Mary  Symersj  as  her  personal  representative,  was  en* 
titled  thereto  for  the  benefit  of  her  next-of-kin :  whereas 
all  the  Defendants,  including  Edward  Baxter^  (who  had 
procured  letters  of  administration  of  the  estate  and 
effects  of  ElizabUh  Baxter,  his  late  wife,)  alleged  tibat, 
according  to  the  true  construction  of  the  will,  Marion 
Jobsqn  deceased,  was  entitled  only  to  an  estate  for  her 
life  in  the  one-third  of  the  testator^s  residuary  trust- 
estate  ;  and  the  Defendants  Helen  Johson,  Marion  Job- 
son  and  Anne  Jobson  alleged  that,  subject  to  that  life- 
estate,  the  one-third  belonged  to  them  and  the  Plaintiff 
Mary  Symers^  as  being  such  of  the  children  of  Mari^m 
Jobson  deceased  as  were  living  at  her  death ;  whereas 
Edward  Baxter  alleged  that,  in  right  of  his  wife,  he  was 
entitled  to  one-fifth  of  the  said  third  of  the  testator's 
residuary  trust-estate.  The  bill  prayed  that  the  rights 
and  interests  of  the  Plaintift  and  the  Defendants,  in 
the  one-third  of  the  testator^s  residuary  estate  might 
be  ascertained  and  declared  by  the  Court ;  and  that  the 
same  mi^t  be  distributed  among  such  of  the  parties  as 
should  be  found  to  be  entitled  thereto,  according  to  their 
req)ective  rights  and  interests  therein;  and  that  it 
might  be  declared  that,  according  to  the  true  construc- 
tion of  the  will,  Marion  Jobsom  deceased,  was  absolutely 
entitled  to  the  one-third. 


1848. 


Symbrs 
Jobson. 


Mr.  Bagshawe  for  the  Plaintifib,  cited  Crawford  v. 
Trotter  (a),  Yearwood  v.  Yearwood  (6),  The  Earl  of 
Verulam  v.  Bathurst  (c),  and  2  Jarman  on  Wills,  490. 


(a)  4Madd.  361. 
lb)  9  Beav.  276. 


(c)  Ante,  Vol.  XIII.  page 
374. 
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1848.  Mr.  Stuart  and  Mr.  Leuns^  appeared  for  the  Defend- 

Symers        '^^^  Selen  Jobsan,  Marion  Jobson  and  Ann  Jobsan. 

V. 

J0B8ON.  ^j,^  Lewin  appeared  for  the  Defendant  Edward  Bax- 

ter ;  and 

Mr.  James  Parher^  for  the  Defendants,  the  children 
of  Mrs.  Baxter^  said  that  his  clients  came  within  the 
description  of  heirs  of  the  body  of  Marion  Jobwn  their 
grandmother ;  and  that,  under  the  bequest  in  question, 
Marion  Jobson,  took  for  life,  with  remainder  to  the 
heirs  of  her  body,  as  purchasers. 

The  Vice-Chancbllor  : 

It  seems  to  me  that  the  testator  has,  himself,  put  a 
construction  on  his  own  words.  He  says,  with  respect 
to  his  daughter :  "  If  she  marries  and  leaves  icnte,  one- 
half  of  the  said  residue  to  be  at  her  disposal  at  her 
death,  to  leave  to  whom  she  pleases ;  and  the  other  half 
on  that  event  taking  place,  to  go  or  belong  to  the  child 
or  children  of  her  body,  share  and  share  aliheP  And, 
in  a  still  earlier  part  of  the  will,  where  he  gives  a  legacy 
to  his  sister,  Mrs.  Marion  Jobson^  (the  rights  of  whose 
issue  are  the  subject  of  the  present  suit,)  he  directs  the 
legacy  to  be  secured  to  her  during  her  life,  and,  at  her 
death,  to  go  to  her  children,  share  and  share  alike.  My 
opmion  therefore  is  that,  by  the  words :  "  heirs  of  the 
body,"  in  the  bequest  in  question,  he  meant :  '  children,' 
and  that  they  took  a  vested  remainder,  expectant  on 
their  mother's  death,  as  tenants  in  common ;  and,  con- 
sequently, one-fifth  of  the  funds  in  Court,  which  repre- 
sent the  share  of  the  testator's  residuary  estate  which 
Mrs.  Marion  Jobson  was  entitled  to  for  her  life,  must  be 
transferred  to  each  of  her  surviving  children,  and  the 
remaining  one-fifth,  to  the  Defendant  Edward  Baxter, 
as  the  personal  representative  of  the  deceased  child. 
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JONES  V.  LORD  CHARLEMONT.  \/ 

The  bill  wa8  filed  for  tlio  purpose  of  winding  up  the 
aflairs  of  a  railway  company, 

Mr.  Siuart  and  Mr*  Shapter  \  in  Bupport  of  a  general 
demurrer  to  the  bill,  said  that  the  Plaintiffs  might  have 
attained  their  object  under  the  9  fie  10  Vict,  a  28,  (to 
facilitate  the  dissolution  of  certain  railway  companies,) 
and  that  that  Act  had  ousted  the  Court  of  its  jurisdic- 
tion in  cases  which,  like  the  present,  were  clearly  within 
Its  operation. 

Mr,  Bethel!  and  Mr,  Berkeletf,  appeared  to  supix^rt 
the  bill :  but 

The  Vice- Chancellor  said  that  they  need  not  trouble 
tbemselveB  upon  the  point,  and  over-nded  the  demurrer. 


1848: 
28th  June, 
^ . ' 

Railway 

Company, 

Jurudiction* 


The  jurisdiction 

of  the  Court  is 
not  affected  by 
the  !^th  &  10th 
Vict,  c.  28,  for 
facilitating  the 
winding-up  of 
certain  railway 
companies. 


A\  y.l 


'^ 


^^  ^^^.v^^  ^^/^X^*^^^^^ /^ 
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28th  and  29th 

June. 
'^ . ' 

Annuify, 
Interest, 

After  the  death 
of  a  person  who 
had  covenanted 
to  pay  an  an- 
nul^, a  suit  was 
instituted  for 
the  administra- 
tionof  his  assets, 
pending  which, 
the  annuity  be- 
came in  arrear. 
The  Court  re- 
fused  to  allow 
interest  on  the 
arrears. 


JENKINS  V.  BRIANT.    y 

The  bill  was  filed  in  1826.  By  an  order,  made  on 
the  hearing  for  further  directions,  the  Master  was 
directed  to  take  an  account  of  what  was  due,  to  the 
Plaintiff,  for  the  arrears  of  an  annuity,  which  the  testator 
had  covenanted  to  pay  to  him,  and  in  respect  of  which 
he  had  been  found  to  be  a  specialty  creditor  of  the  tes- 
tator (a). 

On  the  Cause  coming  on  for  further  directions  on  the 
Master*8  report  made  in  pursuance  of  that  order,  the 
Plaintiff  claimed,  far  the  first  time^  to  be  paid  interest, 
on  the  arrears  found  due  to  him,  from  the  several  days 
on  which  they  became  due. 

Mr.  Bethell  and  Mr.  Cofe,  his  counsel,  referred  to 
Hyde  v.  Price  (6),  Crosse  v.  Bedingfield(c),  and  3  &  4 
Will.  IV.  c.  42,  sect.  28  {d),  but  did  not  state  any 


(a)  See  Jenkins  v.  Briant, 
ante.  Vol.  VI.  page  603. 

(6)  Ante,  Vol.  VIII.  page 
578. 

(c)  Ante,  Vol.  XII.  page 
35. 

(d)  That  section  enacts 
that,  upon  all  debts  or  sums 
certain  payable  at  a  certain 
time  or  otherwise,  the  jury, 
on  the  trial  of  any  issue, 
or  on  any  inquisition  of  da- 


mages, may,  if  they  shall 
think  fit,  allow  interest,  to 
the  creditor,  at  a  rate  not  ex- 
ceeding the  current  rate  of  in- 
terest, firom  the  time  when 
such  debts  or  sums  certain, 
were  payable,  if  such  debts 
or  sums  be  payable,  by  virtue 
of  some  written  instrument, 
at  a  certain  time,  or  if  payable 
otherwise,  then  from  the  time 
when  demand  of  payment  shall 
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fipecial  circumstance  in  support  of  the  claim,  except  that 
a  fund  which  had  been  paid  into  Court  by  the  receiver  in 
the  Cause»  and  which  was  applicable  to  the  payment  of 
the  arrears,  had  greatly  accumulated  since  it  was  paid 
into  Court. 


1848. 


Jenkins 

V. 

Briant. 


Mr.  Boh  and  Mr.  Greene,  opposed  the  claim  on  be- 
half of  one  of  the  Defendants.  They  said  that,  in  Hyde 
V.  Price,  a  judgment  had  been  obtained  by  the  Plaintiff, 
and  the  decree  directed  an  account  to  be  taken  of  what 
was  due  to  him  for  interest  as  well  as  principal :  but,  in 
the  present  case,  no  judgment  had  been  obtained ;  nor 
did  the  bill  pray  for,  or  the  order  direct  the  Master  to 
take  an  account  of  what  was  due,  for  interest,  on  the 
arrears  of  the  annuity ;  and  that  the  Plaintiff  had  never 
before  claimed  interest:  that  the  Plaintiff  could  not 
avail  himself  of  the  Act  of  the  3  &  4  Will.  IV.  because 
he  had  not  brought  an  action  and  obtained  a  judgment 
on  the  covenant ;  besides  which,  that  Act  was  not  im- 
perative, but  merely  empowered  a  jury  to  allow  interest 
in  case  they  should  think  proper  so  to  do:  that,  in 
Crosse  v.  Bedingfield,  the  point  was  not  argued,  conse- 
quently, neither  that  case,  nor  Hyde  v.  Price  was  any 
authority  for  allowing  the  claim  :  that  no  special  circum- 
stances existed  in  this  case :  that  the  Defendants  had  not 
deprived  the  Plaintiff  of  his  remedies,  or  delayed  him  in 
enforcing  them ;  and  that  the  case  fell  within  Aylmer  v. 
Aylmer  (c)  and  Booth  v.  Leycester  (/). 


Mr.  Stuart,  Mr.  James  Parker,  Mr.  Teed,  Mr.  Will- 
cock,  Mr.  Hallett,  Mr.  J,  H,  Palmer,  Mr.  Mackeson, 
Mr.  Wkite,  and  Mr.  De  Gex  appeared  for  the  other 


have  been  made  in  writing,  so 
as  such  demand  shall  give 
notice,  to  the  debtor,  that  in- 
terest will  be  claimed  from 


the  date  of  such  demand  until 
the  term  of  payment. 

(e)  1  MoUoy,  87. 

If)  3  Myl.  &  Or.  459. 


274  CASES   IN  CHANCERY. 

1848.  Defendants.    They  cited  The  Attamey-Oeneral  v.  Lord 

Jenkins        Carrington  {g\  and  Martyn  v.  Blake  (A). 

V. 

Briant.  Mr.  Co/e,  in  reply : 

I  admit  that,  if  the  claim  had  been  made,  as  it  was 
in  Booth  v.  Leycester^  against  the  estate  charged  with 
the  annuity,*  it  could  not  have  been  supported.  But, 
that  estate  having  been  sold  and  the  proceeds  exhausted 
by  persons  having  claims  upon  it  prior  to  the  Plaintiff's, 
we  now  claim  payment  of  the  amount  of  the  arrears  of 
the  annuity,  as  a  specialty  debt,  out  of  the  general 
assets  of  the  testator ;  and,  in  such  a  case,  interest  is 
always  allowed  on  the  debt.  Newman  v.  Auling  (t), 
Gay  V.  Cox  (i),  and  Oreuze  v.  Hunter  (Z). 

The  Vicft-CnANCELLOR : 

It  is  quite  plain,  from  what  the  Lord- Chancellor  said 
in  Booth  v.  Leycester,  that  interest  on  the  arrears  of  the 
annuity  cannot  be  denumded :  and,  if  it  could,  I  am 
precluded  from  allowing  it  by  what  has  taken  place  in 
the  Cause.  The  order  on  further  directions  directed 
the  Master  to  take  an  account  of  what  was  due*  in 
respect,  merely,  of  the  arrears  of  the  annuity,  and,  the 
Master  has  made  his  report  finding  what  was  due  in 
respect  of  those  arrears ;  and  his  report  has  been  con- 
firmed. Therefore,  unless  I  rehear  the  order  on  further 
directions,  I  cannot  depart  from  it ;  and  as  that  order 
still  remains  in  force,  I  cannot  do  anything  that  is  at 
variance  with  it. 

(ff)  6  Beav.  454.  (k)   1     Ridgeway's    Pari. 

(A)  3   Drury    &   Warren,      Cases,  153. 
125.  (0  2  Ves.  Jun.  157. 

(0  3  Atk.  579. 

*  The  annuity  was  charged,  by  the  testator,  on  his  estate 
called  the  Maudlin's  Rents  Estate.  See  ante.  Vol.  VI. 
page  603. 
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BERKELEY  t?.  SWINBURNE.  \  Ist  July. 

^^ ,r— ' 

P-4C7Z  FRANCIS  BENFIELD,  Esq.,  the  testator         ^^jj^' 
in  this  Cause,  by  his  will  dated  the  21st  of  April  1827,     Construction. 
gave  his  residuary  real  and  personal  estate  to  trustees,  -,     "J — 7" 
in  trust  to  sell  and  convert  the  same  into  money,  and  to  queathed  his 
invest  the  proceeds  in   the  usual   securities,  in  their  residue  in  trust 
names,  and  to  pay  the  interest  and  dividends  to  his  foi-Ufe  re- 
mother  for  life ;    and  after  her  decease  to  stand  pos-  mainder  in  trust 

sessed  of  the  capital :  "  In  trust  for  all  the  children  (if  ^^  the  chndren 

of  bis  two  sis- 
there  shall  be  more  than  one)  of  my  sisters,  Henrietta  ters,  in  equal 

Sophia  Berkeley  Bnd  Caroline  Martha  Berkeley^  other  shares  as  tenants 
than  and  exclusive  of  an  eldest  or  only  son  of  my  said  ^  ^  vested  in- 
sisters  respectively,  or,  if  there  shall  be  no  son  of  either  terette  in  the 

eons  at  twenty- 
one,  and  in  the  daughters  at  that  age  or  on  marriage  ;  and  if  any  of 
them  should  die  under  age  or,  as  to  the  daughters,  unmarried,  then,  as 
to  the  original  shares  belonging  to  the  children  so  dying  and  the 
shares  to  which  they  might  become  entitled  under  the  now-stating 
trust,  in  trust  for  the  others  of  them,  in  equal  shares,  their  exe- 
cutors, &c.  ;  and  in  case  no  child  should  live  to  attain  a  vested 
interest  in  the  trust  funds,  then  in  trust  for  the  testator's  next  of 
kin.  The  testator  then  empowered  the  trustees,  (but,  during  the 
life  of  his  mother,  with  her  consent,)  to  apply  the  whole  or  any  part 
of  the  principal  trust-monies  to  which  the  children  of  his  sisters 
should  be  entitled  under  the  trusts  thereinbefore  contained,  for  their 
advancement,  notwithstanding  they  should  be  under  age,  or,  as  to 
daughters,  unmarried  :  and  he  directed  that,  in  case,  at  the  death  of 
his  mother,  any  child  who,  under  the  trusts  thereinbefore  contained, 
might  be  entitled  to  any  vested  or  presumptive  share  or  shares  of  the 
trust-monies,  should,  if  a  son,  be  under  age,  or,  if  a  daughter,  under 
age  and  unmarried,  the  trustees  should  pay  the  interest  of  their 
shares  to  his  sisters,  for  the  maintenance  of  their  children. 

The  testator's  mother  died  a  few  months  after  him.  His  sisters 
had  several  children  some  of  whom  were  bom  after  the  death  of  his 
mother.  Held  that  the  mother's  death,  was  the  period  at  which 
the  shares  vested  (subject,  however,  to  be  divested)  and  consequently 
that  the  after-bom  children  were  not  entitled  to  participate  in  the 
funds. 

Vol.  XVL  u 
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^ ^ ' 

Berkeley 

swikbt7rne. 


of  them  my  said  sisters,  other  than  and  exclusive  of  an 
only  daughter  of  them,  to  take  in  equal  shares  as  tenants 
in  common,  their  respective  executors,  administrators 
and  assigns,  and  to  be  a  vested  interest  or  vested  interests 
in  a  son  or  sons,  on  his  or  their  attaining  the  age  of 
twenty-one  years,  and  in  a  daughter  or  daughters,  on  her 
or  their  attaining  that  age  or  being  married;  and,  in 
case  any  one  or  more  of  the  said  children,  being  a  son  or 
sons,  shall  die  under  the  age  of  twenty-one  years,  or, 
being  a  daughter  or  daughters,  shall  die  under  that  age 
without  having  been  married,  then,  as  to  the  original 
share  or  shares  of  the  said  trust-monies,  stocks,  funds, 
and  securities  belonging  to  the  child  or  children  respect- 
ively who  shall  so  die  as  aforesaid,  as  also  the  share  or 
shares  thereof  to  which  the  same  child  or  children  re- 
spectively may  become  entitled  under  this  present  trust, 
in  trust  for  the  others  or  other  of  the  said  children,  and, 
if  more  than  one,  to  take  as  aforesaid,  his,  her,  or  their 
executors,  administrators,  and  assigns ;  or,  in  case  there 
shall  be,  originally,  only  one  child  of  my  said  sisters 
other  than  and  besides  an  eldest  or  only  son  of  each  of 
them,  or  other  than  and  besides  an  eldest  or  only  son  of 
one  of  them  and  an  only  daughter  of  the  other  of  them, 
then  in  trust  for  such  only  child,  his  or  her  executors, 
administrators,  and  assigns ;  but,  in  case  there  shall  be  no 
such  child,  or  no  such  child  who,  being  a  son,  shall  attain 
the  age  of  twenty-one,  or,  being  a  daughter,  shall  attain 
that  age  or  be  married,  then  in  trust  for  the  only  son  or 
only  daughter  of  my  said  sister,  Henrietta  Sophia,  and 
the  only  son  or  only  daughter  of  my  said  sister,  Caroline 
Martha,  in  equal  shares  and  proportions  as  tenants  in 
common,  their  respective  executors,  administrators,  and 
assigns ;  but,  in  case  there  shall  be  no  such  only  son,  or 
no  such  only  daughter  of  either  of  them  my  said  sisters, 
or  no  such  son  or  daughter  who  shall  live  to  attain  a 
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vested  interest  in  the  said  trust-monies,  then  in  trust  for 
the  only  child  of  the  other  of  them  my  said  sisters,  his 
or  her  executors,  administrators,  and  assigns;  and,  in 
case  there  shall  not  be  any  child  of  either  of  ikem  my 
said  sisters  who  shall  live  to  attain  a  vested  interest  in 
the  said  trust-monies,  stocks,  funds,  and  securities,  then 
in  trust  for  my  own  next  of  kin,  in  a  course  of  adminis- 
tration, considering  me  to  have  died  intestate,  and  upon 
or  for  no  other  trust,  intent,  or  purpose  whatsoever.^ 


1848. 

'^ . ' 

Berkeley 

V. 

Swinburne. 


"  Provided  aheays,  and  I  do  hereby  further  declare 
and  direct  that  it  shall  be  lawful  for  the  trustees  or  trus- 
tee for  the  time  being  of  this  my  will,  during  the  life  of 
my  said  mother  with  her  consent,  and,  after  her  decease, 
at  the  request  of  my  said  sisters  respectively,  or  of  the 
respective  guardians  for  the  time  being  of  the  child  or 
children  of  my  said  sisters  respectively  in  case  my  said 
sisters  shall  respectively  have  departed  this  life,  to  apply, 
settle,  or  appropriate  the  whole  or  any  part  of  the  prin- 
cipal trust-monies  to  which,  under  the  trusts  hereinbefore 
contained,  such  child  or  children  respectively  shall  be  en- 
titled, for  or  towards  the  advancement  in  the  world  or 
otherwise  for  the  benefit  of  such  child  or  children  re- 
spectively, either  by  way  of  marriage  portion,  or  in  any 
other  manner,  and  with  and  under  such  conditions  and 
restrictions,  or  without  any  condition  or  restriction,  as, 
to  my  said  sisters  respectively,  or  the  said  guardians  re- 
spectively, shall  seem  expedient,  notwithstanding  such 
child  or  children  respectively,  being  a  son  or  sons,  shall 
not  have  attained  the  age  of  twenty-one  years,  or,  being 
a  daughter  or  daughters,  shall  not  have  attained  that 
age  or  have  been  married.^' 


'^  Provided,  also,  that  in  case,  at  the  death  of  my  said 
mother,  any  child  or  children  of  my  said  sisters  respect- 
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but  without  prejudice  to  the  question  as  to  which  of 
their  children  might  be  ultimately  entitled  to  share  in 
the  funds.  The  question  therefore  arises,  in  what  pro- 
portion the  mothers  are  to  divide  the  interest.  And,  in 
order  to  decide  that  question,  it  has  become,  incidentally, 
necessary  to  consider  the  construction  of  the  will :  but 
the  order  now  made,  will  leave  it  entirely  open  to  the 
children  to  raise,  hereafter,  any  question  they  may  think 
proper,  as  to  their  rights :  for  the  present  question  is 
between  their  mothers  only. 


The  terms  of  the  will  upon  which  the  question  arises 
are  as  follows:  ''Upon  trust  to  pay,  to  my  mother, 
Mary  Frances  Benfield  and  her  assigns,  for  and  during 
the  term  of  her  natural  life,  the  interest,  dividends  and 
annual  produce  of  the  said  trust-monies,  stocks,  funds 
and  securities;  and,  from  and  immediately  after  the 
decease  of  my  said  mother,  then,  as  to  the  said  trust- 
monies,  stocks,  funds  and  securities,  and  the  unapplied 
interest,  dividends  and  annual  produce  thereof,  in  trust 
for  aU  the  children  (if  there  shall  be  more  than  one) 
of  my  sisters,  Henrietta  Sophia  Berkeley  and  Caroline 
Martha  Berkeley^  other  than  and  exclusive  of  an  eldest 
or  only  son  of  my  said  sisters  respectively ;  or,  if  there 
shall  be  no  son  of  either  of  them  my  said  sisters^  other 
than  and  exclusive  of  an  eldest  or  only  daughter  of  them, 
to  take  in  equal  shares  as  t^fiants  in  common,  their  re- 
spective executors,  administrators  and  assigns."  Now  if 
the  will  had  stopped  here,  there  would  have  been  no  room 
for  discussion  :  there  could  have  beoi  no  doubt  that  the 
period  of  division  or  distribution,  that  is,  the  period  at 
which  the  persons  who  were  entitled  to  take  la  remamder, 
were  to  be  ascertained,  was  the  death  of  the  tenant  for  life. 
But  then  the  testator  goes  on  to  use  these  expressions, 
upon  which  the  aif^umtnt  has  been  raised :  '^  To  be  a 
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vested  interest  or  vested  interests  in  a  son  or  sons  on  his 
or  their  attaining  the  age  of  twenty-one  years,  and  in  a 
daughter  or  daughters  on  her  or  their  attaining  that  age  or 
being  married/'  Here  he  has  declared  that  the  interests 
shall  not  vest  in  the  sons  until  they  attain  twenty-one, 
or  in  the  daughters  until  they  attain  that  age  or  marry, 
and,  therefore  the  period  of  division  would  not  have  been 
the  death  of  the  mother,  but  the  attainment  of  twenty- 
one  by  the  eldest  child. 


1848. 

^ . ' 

Berkeley 

V. 

Swinburne. 


It  is  necessary,  however,  to  consider  what  the  testator 
there  meant  by  the  word,  '  vested ;'  whether  he  used  it 
in  its  strict  technical  sense,  or  whether  he  did  not 
mean,   Mndefeasible.^      He  proceeds  thus:    **And  in 


any  one  or  more  of  the  said  children,  being  a  son 
or  sons,  shall  die  under  the  age  of  twenty-one  years,  or, 
being  a  daughter  or  daughters,  shall  die  under  that  age 
without  having  been  married,  then,  as  to  the  original 
share  or  shares  of  the  said  trust-monies,  stocks,  funds 
and  securities  belonging  to  the  child  or  children  respec- 
tively who  shall  so  die  as  aforesaid,  as  also  the  share 
or  shares  thereof  to  which  the  same  child  or  children 
may,  respectively,  become  entitled  under  this  present 
trust,  in  trust  for  the  others  or  other  of  the  said  child- 
ren, and,  if  m6re  than  one,  to  take  as  aforesaid,  his,  her 
or  their  executors,  administrators  and  assigns:  or,  in 
case  there  shidl  be  originally  only  one  child  of  my  said 
sisters  other  than  and  besides  an  eldest  or  only  son  of 
each  of  them,  or  other  than  and  besides  an  eldest  or  only 
son  of  one  of  them  and  an  only  daughter  of  the  other  of 
them,  then  in  trust  for  such  only  child  his  or  her  execu- 
tors, administrators  and  assigns :  but,  in  case  there  shall 
be  no  such  child,  or  no  such  child,  being  a  son,  shall  attain 
the  age  of  twenty-one  years,  or,  being  a  daughter,  riuill 
attain  that  age  or  be  married,  then  in  trust  for  the  only 
son  or  only  daughter  of  my  said  sister  Henrietta  Sophia 
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Berkeley^  and  the  only  son  or  only  daughter  of  my  said 
sister  Caroline  Martha  Berhetey^  in  equal  shares  and 
proportions  as  tenants  in  common^  their  respective  exe- 
cutors, administrators  and  assigns:  but  in  case  there 
shall  be  no  such  only  son  or  no  such  only  daughter  of 
either  of  them  my  said  sisters,  or  no  such  son  or  daugh- 
ter who  shall  live  to  attain  a  vested  interest  in  the  said 
trust-monies,  then  in  trust  for  the  only  child  of  the  other 
of  them  my  said  sisters,  his  or  her  executors,  adminis- 
trators and  assigns :  and  in  case  there  shall  not  be  any 
child  of  either  of  them  my  said  sisters  who  shall  live  to 
attain  a  vested  interest  in  the  said  trust-monies,  stocks, 
funds  and  securities,  then  in  trust  for  my  own  next  of 
kin.'' 


Now,  in  order  to  see  what  the  testator  meant  by  a 
vested  interest,  we  will  first  turn  to  the  provision  which 
he  has  made  for  the  maintenance  of  the  children  of  his 
sisters  after  the  death  of  the  tenant  for  life.  He  has 
provided  that  in  case,  at  the  death  of  his  mother,  any 
child  or  children  of  his  sisters  respectively,  who,  under 
the  trusts  of  his  will,  might  be  entitled  to  any  vested  or 
presumptive  share  or  shares  of  the  trust-monies,  stocks, 
funds  or  securities,  should  not,  being  a  son  or  sons,  have 
attained  the  age  of  twenty-one  years,  or,  being  a  daugh- 
ter or  daughters,  have  attained  that  age  or  be  nuuried, 
then  the  trustees  or  trustee  for  the  time  being  of  his 
will,  should  place  out  or  continue  at  interest  on  the 
security  or  securities  aforesaid,  and,  from  time  to  time, 
call  in  and  replace  out  the  share  or  shares  of  each  such 
child  or  children  respectively,  and  pay  the  interest,  divi- 
dends and  produce  of  the  share  of  each  such  child  or 
children  respectively,  being  a  son  or  sons,  during  his  or 
their  minority  or,  being  a  daughter  or  daughters,  during 
her  or  their  minority  and  discoverture,  unto  his  sisters 
respectively ;  or,  in  case  of  their  deaths  respectively,  unto 
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the  guardians  for  the  time  being  of  such  child  or  child-  1848. 

ren  respectively,  to  be  applied  in  and  towards  the  main-  Bkrkklky 
tenance  and  education  of  such  child  or  children  or  other-  v. 

wise  for  their  respective  use  and  benefit. 

It  is  quite  impossible,  therefore,  that  the  testator 
could  have  meant  that  the  shares  of  the  sons  should  not 
vest  in  them  until  they  attained  twenty-one,  or  that  the 
shai^  of  the  daughters  should  not  vest  in  them  until 
they  attained  twenty-one  or  married.  What  he  did 
mean  was  that,  until  those  events  happened,  their  shares 
should  not  be  indefeasible.  That  such  was  his  meaning 
appears  also  from  the  language  which  he  has  used  when 
he  gives  over  the  shares  of  the  children :  for  he  calls 
them  their  original  shares,  and  treats  them  as  belonging 
to  the  children  from  the  period  of  the  death  of  the 
tenant  for  life.  He  declares :  "  that,  in  case  any  one  or 
more  of  the  said  children,  being  a  son  or  sons,  shall  die 
under  the  age  of  twenty-one  years,  or,  being  a  daughter 
or  daughters,  shall  die  under  that  age  without  having 
been  married,  then,  as  to  the  original  share  or  shares 
of  the  said  trust-monies,  stocks,  funds  and  securities  be- 
longing to  the  child  or  children  respectively  who  shall 
so  die  as  aforesaid,  as  also  the  share  or  shares  thereof  to 
which  the  same  child  or  children  may  become  entitled 
under  this  present  trust/^ 

Then  comes  the  advancement-clause,  which  clearly 
shows  what  the  testator's  intention  was,  if  the  prior 
part  of  the  will  had  left  any  doubt  upon  it.  By  that 
clause  he  provides:  *^That  it  shall  be  lawful  for  the 
trustees  or  trustee  for  the  time  being  of  this  my  will, 
during  the  life  of  my  said  mother  with  her  consent, 
and,  after  her  decease,  at  the  request  of  my  said  sisters 
or  of  the  guardians  for  the  time  being  of  the  child  or 
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children  of  my  Bisters  respectively,  in  case  my  sisters 
shall  hate  departed  this  life,  to  apply,  settle  or  appro- 
priate the  whole  or  any  part  of  the  trust-monies  to 
which,  under  the  trusts  hereinbefore  contained,  such 
child  or  children  shall  be  entitled,  for  and  towards  the 
advancement  in  the  world  or  otherwise  for  the  benefit  of 
such  child  or  children  respectively,  either  by  way  of 
marriage-portion  or  in  any  other  manner,  and  with  and 
under  such  conditions  and  restrictions,  or  without  any 
condition,  as,  to  my  said  sisters  respectively  or  the  said 
guardians  respectively,  shall  seem  expedient,  notwith- 
standing such  child  or  children  respectively,  being  a  soti 
or  sons,  shall  not  have  attained  the  age  of  twenty-one 
years,  or,  being  a  daughter  or  daughters,  diall  not  have 
attained  that  age  or  have  been  married.'' 


Now  it  was  said  that  that  provision  is  not  sufficient  to 
induce  the  Court  to  come  to  the  conclusion  that  the 
vesting  of  the  shares  was  to  take  place  at  the  death  of 
the  tenant  for  life :  and  Titcomb  v.  Butler  {b)  was  re- 
ferred to  in  support  of  that  proposition.  But,  in  that  case, 
there  was  a  gift,  in  the  first  instance,  at  a  future  period  : 
there  was  no  gift  at  a  previous  period.  The  gift  there 
was  to  the  children,  when  and  as  they  should  attain 
twenty-one.  Here  there  is  a  gift  to  the  chOdren  at  the 
death  of  the  tenant  for  life.  This  case  is  the  very 
reverse  of  that.  There  are  many  cases  which  shew  that 
where  gifts  to  children  are  not  to  take  efiect  until 
a  future  period,  all  the  children  who  come  into  esse 
before  that  period  arrives,  are  to  be  let  in.  Here  the 
origmal  gift  to  the  children,  the  ^ft  over  and  the  clauses 
for  their  maintenance  and  advancement,  are,  all  of  them, 
inconsiBtent  and  incompatible  with  the  death  of  the 


(b)  Ante,  Vol.  III.  page  417. 
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tenant  for  life  not  being  the  period  of  division.  Another 
case  cited  hy  the  couneel  for  Henrietta  Sophia  Berkeley 
was  Defflit  v.  GoldscAmidt  (c).  In  that  case,  the  Court 
would  not  interfere  to  cut  down  the  generality  of  the 
gift,  because  the  parties  had  a  distmct  gift  under  which 
they  claimed. 


1848. 


Bbrkklky 

V, 
SWINBURNK. 


Now  there  are  two  other  cases,  in  one  of  which  we 
have  the  authority  of  Lord  JEldan,  and,  in  the  other, 
the  authority  of  the  present  Vice-chancellor^  which 
will  guide  the  Court  in  the  present  case.  One  of 
them  is  Davidson  v.  Dallas  (d).  In  that  case,  the 
testator  bequeathed  to  the  children  of  his  brother, 
3000/.,  to  be  equally  divided  amongst  them;  and,  if 
either  of  them  should  die  before  the  age  of  twenty-one, 
their  share  to  go  to  the  survivor.  Therefore  it  was 
exactly  the  same  as  the  present  case,  with  the  exception 
that  there  was  no  tenancy  for  life.  The  decree,  which 
had  been  taken  without  argument,  declared  that  all 
the  children  of  the  testator's  brother  who  Aould  be 
bom  before  the  eldest  child  attained  twenty-one,  were 
equally  entitled  with  the  children  who  were  bom  at  the 
testator^s  death.  So  that,  if  that  decree  had  stood,  the 
case  would  have  been  an  authority  in  favour  of  the  clainL 
made,  in  this  case,  by  the  lady  who  has  the  greater  num- 
ber of  children.  But  the  decree  was  appealed  from; 
and  Lord  JEldon  decided  that  only  those  children  who 
were  living  at  the  death  of  the  testator,  were  entitled  to 
the  fund,  with  a  limitation  over,  if  either  of  them  shotdd 
die  before  the  age  of  twenty-one^  to  the  survivors. 

The  other  case  is  Kecern  v.  Winiami^{e).  There  there 


(c)  1  Mer.  417. 
(<)  14  Ves.  676. 


(e)   Ante,    Vol.   V. 
171. 
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was  a  gift,  for  life,  to  the  testator's  wife,  and,  after  her 
decease,  to  the  grandchildren  of  the  testator's  brother, 
to  be  by  them  received  when  they  attained  the  age  of 
twenty-five.  That  case  comes  much  nearer  to  this^  than 
Davidson  v.  Dallas  does.  And  the  conclusion  which 
the  Vice- Chancellor  came  to  on  the  question  of  remote- 
ness being  raised  before  him,  was  that  it  was  not  a  gift 
to  such  grandchildren  as  should  attain  twenty-five,  but  a 
gift  to  the  grandchildren  who  should  be  living  at  the 
death  of  the  tenant  for  life,  though  it  was  not  to  be 
received  until  they  attained  twenty-five.  The  decisions 
in  both  those  cases  proceeded  on  the  same  principle, 
namely,  that  the  period  of  division  had  arrived,  though 
there  was  a  subsequent  provision  which  had  the  effect  of 
taking  away  the  shares  on  the  happening  of  certain 
events ;  there  must,  however,  be  a  previous  vested  gift 
to  take  away. 


The  conclusion  which  we  have  come  to  in  this  case,  is 
that  there  is  a  gift  upon  the  expiration  of  the  tenancy 
for  life ;  and,  consequently,  the  sisters  are  entitled  to 
the  annual  proceeds  of  the  trust  funds,  in  fifths ;  but 
without  prejudice  to  the  question  as  to  what  shares  the 
children  may  eventually  take. 


The  order  made  on  the  petition,  declared  that  Hen- 
rietta Sophia  Berkeley  having  four  younger  children 
only  who  were  alive  at  the  death  of  Mary  Frances  Ben* 
field,  widow,  the  tenant  for  life  of  the  testator's  residu- 
ary estate,  and  Caroline  Martha  Berkeley  having  one 
younger  child  only  who  was  alive  at  the  death  of  the 
tenant  for  life,  they  were  entitled,  until  further  order 
(but  without  prejudice  to  the  question  as  to  what  child- 
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ren  of  either  of  them  might  be  ultimately  entitled  to 
share  in  the  testator's  residuary  estate,)  to  receive  the 
dividends  and  interest  which  should,  from  time  to  time, 
become  due  and  payable  on  the  funds  in  Court;  and 
that  Henrietta  Sophia  was  entitled  to  four-fifths,  and 
Caroline  Martha^  to  one-fifth  of  such  dividends  and 
interest. 
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Reg.  Lib.  A.  1834,  fol.  1010. 


The  Cause  now  came  on  to  be  heard  for  further  direc- 
tions. 


1848: 
l8t  July. 


It  appeared  that  Henrietta  Sophia  Berkeley,  had  had 
ten  younger  children,  three  of  whom  were  bom  before 
the  death  of  the  testator,  and  the  fourth,  within  three 
months  after  that  event ;  and  that  all  the  others  were 
bom  after  the  death  of  the  testator's  mother,  the  tenant 
for  life  under  his  will :  and  that  Caroline  Martha  Berke- 
ley had  only  one  younger  child,  and  that  that  child  was 
bora  before  the  testator's  death.  It  further  appeared 
that  Henrietta  Sophia's  first  younger  child  had  died 
under  age  and  without  having  been  married ;  that  the 
second  was  still  alive  and  attained  twenty-one  in  January 
1847 ;  and  that  the  third  had  died  under  twenty-one  and 
unmarried ;  and  that  the  fourth  was  still  alive  but  had 
not  attained  twenty-one. 


Mr.  Bethell,  Mr.  Rolt,  Mr.  Piggott,  and  Mr.  Mes- 
siter  for  the  surviving  younger  children,  who  were 
bora  before  the  death  of  the  tenant  for  life,  relied  on 
the  judgment  of  the  Lords  Commissioners^  which  they 
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read  from  the  shorthand-writer's  note,  and  on  David- 
son V.  Dallas  (/),  and  Kevem  v.  Williams  (g). 

The  Vice-Chancellor  : 

The  question  before  the  Lords  Commissioners  ap- 
pears to  have  been  just  the  same  as  that  now  raised : 
but  their  Lordships  made  no  declaration  as  to  the  rights 
of  the  children. 


Mr.  Lowndes  and  Mr.  Giffard  appeared  for  Caroline 
Martha  Berkeley. 

Mr.  Chrenside^  for  Henrietta  Sophia  Berkeley^  cited 
Clarke  v.  Butler  (h). 

Mr.  Stuart,  Mr.  Pole^  and  Mr.  Osborne  appeared  for 
other  parties. 

Mr.  James  Parker  and  Mr.  Follett  for  the  children 
who  were  bom  after  the  death  of  the  testator's  mother, 
contended  that,  as  those  children  came  into  esse  before 
the  period  of  distribution,  namely,  before  a  son  had 
attained  twenty-one  or  a  daughter  had  attained  that  age 
or  married,  they  were  entitled  to  share  in  the  trust 
funds ;  and  that  the  word,  '  entitled,'*  in  the  advance- 
ment-clause, might  be  fairly  construed  to  mean:  'en- 
titled presumptively  f  and  that,  in  the  advancement- 
clause,  the  shares  of  the  cliildren  were  designated  not  as 
vested,  but  as  vested  or  presumptive.  They  cited  Leake 
V.  Robinson  (t),  Barrington  v.  Tristram  (*),  Balm  v. 


(/)  14  Ves.  576. 
{g)  Jnte,  Vol.    V.    page 
171. 

(A)  Jnte,  Vol.  XIII.  page 


401. 

(0  2  Mer.  363. 
(k)  6  Ves.  345. 
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Balm  (0,  Titcamb  v.  Butler  (m),  Gardner  v.  James  (n),  1848. 

Congreve  v.  Congreve{o\  Andrews  v.  Partington  {p)      Berkeley 
and  2  Jarman  on  Wills,  pages  85  and  86. 


Swinburne. 


The  Vicb-Chancellor  : 

The  decision  of  the  Lards  Commissioners  is  oonclusive 
upon  the  question ;  and  I  cannot  overrule  it. 

Declare  that  the  children  of  the  testator's  two  sisters 
(exclusive  of  the  eldest  son  of  each)  who  were  living  at 
the  death  of  Mary  Frances  Benfield^  the  tenant  for  life 
under  the  wiU,  are  the  only  children  who  became  en- 
titled, under  the  wiU,  to  the  testator's  residuary  estate, 
and  that  they  took  per  capita^  but  that  the  shares  of 
such  children,  were  subject  to  be  divested  in  favour 
of  the  rest  of  the  said  children,  in  the  event  of  any 
one  or  more  of  them,  being  a  male  or  males,  dying 
under  twenty-one,  or,  being  a  female  or  females,  dying 
under  twenty-one  and  without  having  been  married. 

Reg.  Lib.  A.  1847,  fol.  1746. 


(0  Ante,  Vol.  III.  page 
492. 

(m)  Ante,  Vol.  III.  page 
417. 


(n)  6  Beav.  170. 
ip)  1  Bro.  C.  C.  529. 
(p)  3Bro.  C.C.  401. 
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,848  s  BURLEY  v.  EVELYnV 

Ist  and  3rd  ^~ 

July-  General  EVELYN,  by  Ws  wiU  dated  the  80th  of 

November  1781,  devised  all  his  messuages,  lands  and 

Q    Z    'r  hereditaments  in  the  county  of  Surrey ^  to  trustees  upon 

trust  to  sell  the  same,  and,  by  and  out  of  the  money  to  arise 

Testator  be-  thereby,  upon  trust,  in  the  first  place,  to  retain  5000/., 

(ju^thed  5000i.  ^^^  ^^  place  the  same  out  at  interest  on  Government  or 

m  trust,  to  pay  ^ 

the  interest  to      land  security  in  their  names,  and  to  pay  the  interest 

his  nephew  ^nj  dividends  thereof  to  his  nephew,  John  Evelyn^  son 

reminder  to'  ^^  ^'^  *^®^  '**®  nephew  Charles  Evelyn^  for  his  life; 
John* 9  first  son    and,  after  his  decease,  to  pay  such  interest  and  dividends 

£r^M  to  thT"  ^  *^®  ^^*  ^^  ^^  ^""^^  -^^'y*  **^f""y  begotten,  for  his 
principal,  for  the  life ;  and,  after  his  decease,  to  pay  the  5000/.  to  the 
childrenofJbAw;  child  or  children  of  such  first  son  lawfully  begotten, 
of  such  issue  equally  between  them  if  more  than  one ;  and,  for  default 
to  pay  the  in-  of  such  issue,  to  pay  the  interest  and  dividends  of  the 
terest  to  the 

second  and  other  sous  of  John  successively  and  to  their  respective 
issue ;  and,  for  default  of  issue  male  of  John,  to  pay  the  interest  to 
the  testator's  nephew  Charles  for  life,  &c.  &c. 

Held  that  the  words  in  italics,  did  not  mean :  "  if  John  shall  never 
have  a  son,"  so  as  to  make  the  limitation  to  Charles  take  effect  by 
way  of  substitution,  but  that  that  and  all  the  other  limitations  subse- 
quent to  the  limitation  to  the  first  son  of  John,  were  void  for  remoteness. 


Conversion. — Heir  and  Residuary  Legatee. 

Testator  directed  the  trustees  of  his  will  to  sell  his  real  estates  and 
retain  5000/.  out  of  the  proceeds,  and  to  stand  possessed  of  that  sum 
in  trust  for  A.  for  life,  remainder  in  trust  for  J,'s  son  for  life,  with 
divers  remainders  over,  all  of  which  were  void  for  remoteness.  And 
he  gave  his  personal  estate,  after  payment  of  the  legacies  thereinafter 
given,  and  the  residue  of  the  money  to  arise  by  the  sale  of  his  real 
estates  after  making  good  the  5000/.,  to  B.  A,  died  a  bachelor. 
The  testator's  heir  also  died. 

Held  that  the  heir's  personal  representative  was  entitled  to  the 
5000/. 
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5000/.,  to  the  second,  third  and  other  sons  of  John 
Evelyn  lawfully  begotten,  severally  and  successively,  and- 
to  their  respective  issue  lawfully  begotten,  in  the  same 
manner  as  to  the  issue  of  the  first  son  of  John  Evelyn ; 
and,  for  default  of  issue  male  of  John  Evelyn^  upon 
trust  to  pay  the  interest  and  dividends  of  the  5000L  to 
the  testator^s  nephew,  Charles  Evelyn^  second  son  of  his 
nephew  Charles^  for  his  life ;  and,  after  his  decease,  to 
pay  such  interest  and  dividends  to  the  first  son  of 
Charles  Evelyn  lawfully  begotten,  for  his  life ;  and, 
after  his  decease,  to  pay  the  principal  to  the  child  or 
children  of  such  first  son  lawfully  begotten,  equally  be- 
tween them  if  more  than  one  ;  and,  for  default  of  such 
issue,  to  pay  such  interest  and  dividends  to  the  second, 
third  and  other  sons  of  Charles  Evelyn,  lawfully  be- 
gotten, severally  and  successively,  and  to  their  respective 
issue  lawfully  begotten  in  the  same  manner  as  to  the 
issue  of  the  first  son  of  Charles  Evelyn;  and,  for 
default  of  issue  male  of  Charles  Evelyn,  upon  trust  to 
pay  the  interest  and  dividends  of  the  5000/.  to  the  tes- 
tator's nephew,  Hugh  Evelyn,  third  son  of  his  nephew, 
Charles  for  his  life ;  and,  after  his  decease  to  pay  such 
interest  and  dividends  to  the  first  son  of  Hugh  Evelyn 
lawfully  begotten,  for  his  life ;  and,  after  his  decease,  to 
pay  the  principal  to  the  child  or  children  of  such  first 
son  lawfully  begotten,  equally  between  them  if  more 
than  one ;  and,  for  default  of  such  issue  to  pay  the  in- 
terest and  dividends  of  the  5000/.  to  the  second,  third 
and  other  sons  of  Hugh  Evelyn  lawfully  begotten, 
severally  and  successively,  and  to  their  several  and  re- 
spective issue  lawfully  begotten  in  the  same  manner  as 
to  the  issue  of  the  first  son  of  Hugh  Evelyn ;  and,  for 
default  of  such  issue,  upon  trust  to  pay  the  5000/.  to 
such  persons  as,  under  the  testator's  will,  would  be 
entitled  to  the  residue  of  his  estate.  And  the  testator 
Vol.  XVI.  x 
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willed  that  all  his  personal  estate  should  be  turned  into 
money  as  soon  as  oonveniently  might  be  after  his  de- 
cease, and  thati  after  discharging  the  legacies  therein- 
after given,  the  produce  thereof,  taith  the  residue  of  the 
money  to  arise  by  sale  of  his  real  estates  after  making 
good  the  legacy  of  5000/.  should  be  divided  equally  be- 
tween Charles  Evelyn^  Hugh  Evelyn^  Martha  Philippa 
Evelyuy  and  Louisa  Evelyn,  the  sons  and  daughters  of 
his  nephew  Charles. 


The  testator  died  in  August  1783,  leaving  Sir  Fre- 
derich  Evelyn,  his  heir.  Charles  Evelyn,  the  testator^s 
great  nephew,  died,  without  issue,  in  April  1784.  John 
Evelyn  died  in  1833  without  having  been  married. 

The  bill  prayed  for  a  declaration  that  all  the  limita- 
tions of  the  5000/.  contained  in  the  will,  which  were 
subsequent  to  the  limitation  in  favour  of  the  first  son  of 
John  Evelyn  for  life,  were  void  for  remoteness;  and 
that,  on  the  death  otJohn  without  having  had  a  son,  the 
5000Z.  resulted  to  Sir  Frederick^  as  the  heir  of  the  tes- 
tator at  the  time  of  his  death,  and  that  it  came  to  Sir 
Frederick  as  personal  estate,  and  that,  as  he  was  dead, 
it  belonged  to  his  personal  representative. 

Mr.  Bethell,  Mr.  Holt  and  Mr.  Thomas  Parker,  ap- 
peared for  the  Plaintiff. 


Mr.  James  Parker  and  Mr.  Smythe  for  the  assignee 
of  Hugh  Evelyn^  who  was  a  bankrupt,  contended  that, 
throughout  the  will,  the  word,  <issue,^  meant,  ^  child 
or  children:'  and  that  the  words:  'Mn  default  of 
issue  male  of  John,''^  and :  **  in  default  of  issue  male  of 
Charles,'*  were  to  be  read  respectively :  "  in  case  John 
shall  have  no  son,""  and :  ''  in  case  Charles  shall  have  no 
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son;**  and,  as  neither  John  nor  Charles  had  had  a 
son,  the  gift  to  Hugh  was  good,  as  being  an  alter- 
native or  substitutionary  gift,  and  not  a  gift  by  way  of 
remainder;  but  they  admitted  that  if  the  gift  to  the 
first  son  of  John  had  taken  effect,  all  the  subsequent 
gifts  would  have  become  inoperative,  as  being  too  re- 
mote: Crompe  v.  Barrow (a)^  Leake  v.  RobinsonQ))^ 
Feame  on  Remainders,  6th  edition,  p.  488 ;  Oahes  v. 
Chalfont  (c),  Doe  v.  Lyde  (d),  Salheld  v.  Vernon  («), 
Target  v.  Gaunt  (/),  Keene  v.  Dickeon  {g\  Goodright 
V.  Dunham {h%  Morse  v.  Lord  Ormonde  (i)^  JEUicombe 
v.  Gompertz  (A),  Murray  v.  Addenhrook  (/),  Higgins  v. 
Dowler  (tn). 


1848. 


BURLET 

9. 
EVKLYN. 


Mr.    Temple   and   Mr.  Brett   appeared    for  Hugh 
JEoelyn,  and 

Mr.  Roundell  Palmer^   Mr.  Renshaw^   Mr.  Bates, 
Mr.  Goldsndd,  and  Mr.  PhiUips  for  other  parties. 

The  Vicb-Chanobllob  : 

The  only  question  is  what  is  the  true  meaning  of  the 
words  which  the  testator  has  used! 


(a)  4  Yes.  681.  See  the 
judgment. 

(6)  2  Mer.  363;  see  393 
and  394. 

(e)  PoUexfen,  38.  Mr. 
Parker  said  that  Mr.  Feame 
had  omitted  some  important 
words  in  his  statement  of  that 
case :  and  he  read  PoUexfen^s 
report  of  it. 

(d)  1  T.  R.  593. 


{e)  1  Eden,  64. 

(/)  1  P.W.  431. 

{g)  3  T.  R  495,  cited,  and 
3  Doug.  313,  Roscot^s  edit. 

{h)  1  Doug.  264. 

(0    5   Madd.   99,  and    1 
Russ.  382. 

(A)  3  Myl.  &  Or.  127. 

(0  4  Russ.  407. 

(m)  1  P.  W.  98;   and  2 
P.  W.  694. 

x2 
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He  has  directed  the  trustees  of  his  will,  to  sell  his 
real  estates,  and,  out  of  the  monies  to  arise  thereby,  to 
retain  the  sum  of  5000/.,  and  to  place  the  same  out  at 
interest  on  Government  or  land  security,  and  to  pay  the 
interest,  and  dividends  to  his  nephew,  John  Evelyn^  for 
his  life ;  and,  after  his  decease,  to  his  first  son,  for  life, 
and,  after  the  decease  of  that  son,  to  pay  the  principal 
to  the  child  or  children  of  that  son,  equally  between 
them ;  and,  for  default  of  such  issue,  that  is,  the  issue  of 
such  first  son,  to  pay  the  interest  and  dividends  to  the 
second,  third  and  other  sons  otJohn  Evelyn^  successively, 
and  to  their  respective  issue,  in  the  same  manner  as  to 
the  issue  of  his  first  son :  and,  for  default  of  issue-male 
of  John^  in  trust  to  pay  the  interest  and  dividends  to 
Charles  Evelyn  for  life :  and  then  the  testator  declares 
trusts  in  favour  of  Charles's  first  and  other  sons  and 
their  issue,  similar  to  the  trusts  which  he  had  previously 
declared  in  favour  of  John  and  his  first  and  other  sons  and 
their  issue  :  after  which  he  says :  ^'  and,  for  default  of 
such  issue  male  of  the  said  Charles  Evelyn^  in  trust  to 
pay  the  interest  and  dividends  of  the  said  principal  sum 
of  5000/.,  to  my  nephew,  Hugh  Evelyn^  for  his  natural 
life.^  Now  it  was  argued  that  the  words  :  "  in  default  of 
issue  male  of  John^  and  the  words :  ^'  in  default  of 
issue  male  of  Charles  -^  are  to  be  construed  respectively : 
<^  in  case  John  sliall  never  have  a  son,^  and  :  ^^  in  case 
Charles  shall  never  have  a  son.^^  But  that  cannot  be 
the  meaning  of  the  testator.  He  meant  to  describe  the 
failure  of  some  portion  of  the  antecedent  gifts,  so  as  to 
let  in  other  persons  to  take  in  remainder.  There  is  no 
description  of  the  solitary  fact  of  there  being  no  issue  at 
all  of  John. 


The  cases  that  have  been  cited  have  turned  on  this 
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namely,  that  it  appeared,  from  the  context  of  the  instru- 
ments on  which  the  question  arose,  that  the  words :  ''  in 
default  of  such  issue,"^  meant  the  failure  of  issue  at  the 
death  of  the  first  taker.  But  there  is  nothing,  in  this 
will,  which  authorizes  me  to  say  that  the  words :  *^  in 
default  of  issue  male  of  «/(>An,"  mean  a  total  failure  of  the 
issue  of  John  or  his  sons  at  any  particular  time.  But  it 
is  plain  to  me  that  the  testator  intended  all  the  limita- 
tions in  his  will,  after  the  limitation  to  John  for  life,  to 
take  effect  as  remainders.  He  has  however,  so  ex- 
pressed his  intention  that  the  law  will  not  allow  it  to 
prevaO.  And  I  must  declare  that  all  the  limitations  of 
the  5000/.  subsequent  to  the  limitation  of  the  first  son  of 
John^  are  void  for  remoteness :  and  that  the  personal 
representative  of  the  Iflte  Sir  Frederick  Evelyn^  who  was 
the  heir  of  the  testator  at  his  death,  is  entitled  to  that 
sum  :  for,  when  a  testator  carves  a  chattel  interest  out 
of  his  real  estate,  and  makes  it  the  subject  of  limitations 
which  fail,  it  results  to  his  heir,  but  with  the  character 
which  the  testator  impressed  upon  it. 


1848. 


BURLEY 

V, 

Evelyn. 
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1848:  IN  THE  MATTER  OF  THE  THIRD  BURNtV 

8th  of  July.  ^^^^  BUILDING  SOCIETY. 

Coats. 

Trustee.        EX  PARTE  ARMSTRONG  AND  SHALLCROSS. 
Practice. 

ir    "77"  •  i-'NE  Clarkej  a  trustee  of  property  belondng  to  the 

If  a  petition  18  ^.        ,.',  r    r     j  e© 

presented  under  Society,  having  refused  to  convey  it  to  trustees  appointed 

the  10th  Geo.  in  his  stead,  a  petition  intituled  as  above  and  in  10th 

ulde^'the  nth    ^^^  ^^-  ^'  ^^'  *^*  ll***  ^^'  ^^-  ^  l8*  W^-  ^^-  ^• 
Geo.  IV.  &  1st    60,  and  other  Acts  of  Parliament,  was  served  upcm  him 

to  h '        ^  P^^J^Mig  that  a  person  named  in  it,  might  be  appointed 

son  appointed      ^  convey  the  property  on  his  behalf  and  that  he  might 

to  convey  pro-     be  ordered  to  pay  the  costs  of  the  application, 
perty  in  the  '^'^ 

place  of  a  recu- 
sant trustee,  the       Mr.  Torriano  supported  the  petition, 
latter  ought  not 
to  be  served  with 
the  petition,  Mr.  Lloyd  appeared  for  Clarke,  and  asked  for  his 

and,  if  he  is         costs. 

served,  he  will 

be  entitled  to 

his  costs.  The  Vice- Chancellor  said  that,  if  the  Society  meant 

to  proceed  under  the  authority  either  of  the  10th  Geo. 
IV.  c.  66,  s.  16,  or  the  11th  Geo.  IV.  &  1st  Will.  IV. 
c.  60,  s.  8,  they  ought  not  to  have  served  Clarhe  with 
the  petition,  or  asked  that  he  might  pay  the  costs  of  it  : 
and  his  Honour  made  the  order,  but  directed  the  peti- 
tioners to  pay  darkens  costs. 


/ 
/ 
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RACKHAM  V.  SIDDALL.\  1848: 

lOth,  12th,  and 

William  spencer,  by  his  wui  dated  in  1798,    ,i3th  juiy.^ 

devised  his  estates  unto  and  to  the  use  of  William        Trustee 

Thompson  in  fee,  in  trusty  to  pay  an  annuity  of  150/.,  

out  of  the  rents,  to  his  wife,  Mary  Spencer,  long  since  A  person  who 

deceased,  and  to  pay  the  surplus  to  his  daughter,  Cathe-  J^cte"  oVa^ras- 

rine  the  wife  of  Benjamin  Norton,  during  the  life  of  his  tee,  incurs  the 

wife ;  and  he  directed  that,  after  the  death  of  his  wife,  responsibihty  of 

a  trustee 
the  estates  should  be  and  remain  unto  Thompson,  his  j_ 

heirs  and  assigns,  to  the  use  of  Catherine  Norton  and    Trust  Estates, 

her  assigns  for  her  life,  with  remainder  to  the  use  of  ^*^-  . 

Thompson  and  his  heirs,  during  her  life,  in  trust  to  pre-  

serve  contingent  remainders,  with  remainder  to  the  use  Testator  devised 

o{  Benjamin  Norton  and  his  assigns,  during  his  life,  with  all  his  real 

remainder  to  the  use  of  Thompson  and  his  heirs,  during  ^^^^  ^^^  where- 

the  life  of  Benjamin  Norton,  in  trust  to  preserve  con-  soever,  to  Grace 

tingent  remainders,  with  remainder  to  the  use  of  all  the  ^T.,  her  heirs 

.  and  assigns, 

children  of  Catherine  Norton,  as  tenants  in  common  in  charged  with 

tail,  with  cross  remainders,  between  or  amongst  them  in  50/.  to  J.  W, 

tail,  with  remainder  to  the  testator's  cousin  Matthew  ^g^^g  ^f  ^i^jch 

Spencer  in  fee  :  and  the  will  contained  a  proviso  that,  in  the  testator  was 

case  Benjamin  and  Catherine  Norton,  or  the  survivor  of  *  trustee,  did 

not  pass  by  the 
them  should  be  desirous  that  the  whole  or  any  part  of  devise. 

the  estates  should  be  sold,  it  should  be  lawful  for  Thomp- 
son, his  heirs  or  assigns,  to  sell  the  whole  or  any  part 
thereof :  and  the  testator  directed  that  the  proceeds  of 
the  sale  should  be  laid  out  either  in  the  purchase  of 
other  hereditaments,  or  upon  good  security,  at  interest, 
in  the  name  of  his  said  trustee ;  and  that  the  heredita- 
ments to  be  purchased  should  be  conveyed  to  Thompson, 
his  heirs  and  assigns  to  the  uses  thereinbefore  declared 
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conceniing  the  estates  thereby  devised ;  and  that  the 
interest  of  the  money  to  be  placed  out  at  interest,  should 
be  paid,  by  his  said  trustee,  to  the  person  or  persons 
who,  for  the  time  being,  would  have  been  entitled  to 
receive  the  rents  of  his  estates,  in  case  the  same  had  not 
been  sold  ;  and  that  the  principal  money  so  to  be  placed 
out,  should,  after  the  decease  of  Benjamin  and  Catherine 
Norton^  be  equally  divided  amongst  all  such  children  as 
Catherine  Norton  might  have  at  her  decease,  the  shares 
of  such  children  to  be  paid  to  them  on  their  severally  at- 
taining twenty-one;  but,  in  case  any  of  them  should 
atttain  that  age  in  the  lifetime  of  either  Benjamin  or 
Catherine  Norton^  the  payment  of  their  shares  was  not 
to  take  place  until  after  the  decease  of  the  survivor  of 
Benjamin  and  Catherine  Norton  :  and  if  Catherine 
Norton  should  not  leave  any  child  who  should  attain 
twenty-one,  the  testator  directed  that  the  principal 
money  should  be  paid  to  Matthew  Spencer. 


The  testator  died  in  January  1799. 

William  Thompson  accepted  the  trusts  of  the  will. 

In  1800,  he,  at  the  request  o{  Benjamin  Norton  and 
Catherine  his  wife,  sold  part,  and  in  1802,  a  further  part 
of  the  estates,  and  paid  over  the  proceeds  to  Benjamin 
Norton ;  and  Norton  gave  him  bonds  to  indemnify  him 
against  any  injury  or  damage  which  he,  his  heirs,  exe- 
cutors or  administrators  might  sustain  in  consequence  of 
his  having  so  done. 

Catherine  Norton  had  five  children  who  attained 
twenty-one. 


Thompson,  by  his  will  dated  in  1805,  devised  all  his 
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real  estates^  whatsoever  and  wheresoever y  unto  and  to  the 
use  of  Grace  Thompson^  her  heirs  and  assigns,  charged 
with  fifty  pounds  to  his  friend  John  Watson ;  and  he 
appointed  Watson  sole  executor  of  his  will,  in  trust  for 
Grace  Thompson.  He  died  in  1806 ;  and,  the  bill  alleged 
that  he  left  no  assets  for  the  pajrment  of  his  debts ;  and 
that,  John  Watson  having  died  intestate,  there  was,  at 
the  time  when  the  bill  was  filed,  no  personal  representa- 
tive of  WiUiam  Thompson^  and  no  person  could  be  found 
to  take  out  letters  of  administration  to  his  estate. 


1848. 


Rackham 

0. 
SlDDALL. 


By  indentures  of  lease  and  release  dated  the  20th  and 
21  St  of  October  1807,  the  release  being  made  between 
Orace  Thompson^  who  was  therein  described  as  devisee 
in  fee  simple  named  in  the  will  of  William  Thompson,  of 
the  first  part,  Benjamin  Norton  and  Catherine  his  wife, 
of  the  second  part,  Qeorge  Liddell,  of  the  third  part  and 
William  Liddell^  of  the  fourth  part,  in  consideration  of 
the  sum  of  6300/.  therein  expressed  to  have  been  paid  by 
George  Liddell  to  Grace  Thompson^  she,  with  the  con- 
sent and  i^)probation  of  Benjamin  Norton  and  Catherine 
his  wife,  conveyed  the  part  of  William  Spencer's  estates 
which  remained  unsold,  to  George  Liddell^  his  heirs  and 


Chrace  Thompson  signed  a  receipt,  on  the  back  of  the 
release,  for  the  6300/.;  and,  either  paid  that  sum  to 
Senfamin  Norton^  or  permitted  him  to  receive  it ;  and, 
on  the  11th  of  November  1807,  he  executed  to  her  a 
bond,  at  the  foot  of  which  was  written  a  condition, 
whereby,  after  reciting  Spencer's  will,  the  sale  and  con- 
veyance to  George  Liddell^  and  that  Grace  Thompson 
had  paid  the  6300/.,  to  B.  Norton^  or  permitted  him 
to  receive  it,  to  be  by  him  invested  in  the  purchase 
of  other  lands,  or  on  securities  at  interest,  pursuan 
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to  the  directions  of  Spencer^s  toUl;  it  was  declared 
that  the  bond  should  be  void  if  Beiijamin  Norton 
should,  at  all  times  thereafter,  indemnify  Chrace  Thomp- 
son^  her  heirs,  executors  and  administrators^  against 
any  injury  or  damage  which  she  or  they  might  sustain, 
for  or  by  reason  of  her  having  paid  the  6300/.  to  Betyamin 
Norton  or  permitted  him  to  receive  the  same,  or  for 
or  by  reason  of  the  loss  or  misapplication  thereof;  and 
from  and  against  all  actions,  suits,  charges,  damages 
and  expenses,  claims  and  demands  on  account  thereof 
respectively,  or,  in  anywise,  relative  thereto,  or  to  any- 
thing else  which  Orace  Thompson^  her  heirs^  executors 
or  administrators  might  do  or  cause  to  be  done^  as  trustee 
under  Spencer^s  will,  at  the  request  of  Senjamin  Norton 
and  Catherine  his  wife  or  either  of  them. 


Benjamin  Norton  died  in  July  1837.  Grace  Thomp- 
son died  in  April  1843,  having  appointed  the  Defendant 
Charlotte  Siddall  her  executrix.  In  December  1844, 
Edward  Spencer  Norton,  one  of  the  children  of  Benja- 
min and  Catherine  Norton,  died  intestate  and  in  insolvent 
circumstances ;  and  the  bill  alleged  that  no  person  could 
be  found  who  was  willing  to  take  out  administration  to 
his  estate. 

In  November  1838,  Catherine  Norton  mortgaged  her 
interest  under  Spencer's  will,  to  the  Plaintifis  for  secur- 
ing the  payment  of  478/.  with  interest  She  died  in  July 
1845,  and  W.  Backham^  one  of  the  Plaintiffs,  obtained 
letters  of  administration  to  her  estate. 


The  bill  was  filed  against  Charlotte  Siddall,  the  perso- 
nal representatives  and  the  surviving  children  of  Benjamin 
and  Catherine  Norton,  and  the  personal  representatives 
of  their  deceased  children  except  Edward  Spencer  Norton, 
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and  against  the  persons  to  whom  or  in  whose  favour  the 
children  had  assigned  or  encumbered  their  interests  under 
Spencer^s  will.  It  alleged  that,  during  the  life  of  Cathe- 
rine Norton^  no  rents,  dividends,  interest  or  other  annual 
produce,  were  ever  paid  either  to  her  or  to  the  Plaintiffii 
as  her  assignees :  that  the  estates  of  Grace  Thompsom 
and  Benjamin  Norton  were  liable  to  account,  to  the 
PIainti&,  for  such  rents,  dividends,  interest  and  annual 
produce  as  would  have  accrued,  during  the  life  of  Cathe- 
rine Norton^  in  case  the  proceeds  from  the  sale  of  Spen- 
cer's estates  had  been  invested  pursuant  to  the  directions 
of  his  will. 
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The  bUl  prayed  that  Spencer's  will  might  be  esta^ 
blishedy  and  the  trusts  of  it  be  performed  under  the  direc- 
tion of  the  Court ;  and  that  the  rights  of  all  parties  in- 
terested under  those  trusts  might  be  declared ;  that  an 
account  might  be  taken  of  the  real  estates  devised  there- 
by, and  of  the  annual  produce  that  would  have  arisen, 
during  the  life  of  Catherine  Norton^  from  the  proceeds 
of  the  estates  sold  by  William  Thompson  in  his  lifetime, 
in  case  such  proceeds  had  been  invested  pursuant  to  the 
directions  of  the  will ;  and  that  the  Defendants  WilUam 
Spencer  Norton  and  Octavius  Chreen,  who  were  the  exe- 
cutors and  trustees  of  Benjamin  NortorCs  will,  might  be 
decreed  to  answer,  to  the  Plaintiils,  what,  on  taking  the 
last-mentioned  account,  might  be  found  due ;  and  that 
an  account  might  be  taken  of  the  annual  produce  that 
would  have  arisen,  during  the  life  of  Catherine  Norton^ 
from  the  proceeds  of  the  estates  sold  by  Qrace  Thomp- 
son after  the  death  of  William  Thompson^  in  case  such 
proceeds  had  been  invested  pursuant  to  the  directions  of 
the  will;  and  that  the  Defendant  Charlotte  Siddall,  the 
executrix  of  Grace  Thompson^  and  the  said  WilUam 
Spencer  Norton  and  Octaioitu  Green^  the  executors  and 
trustees  of  the  will  of  Benjamin  Norton,  might  be 
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decreed  to  answer,  to  the  Plaintifi^,  what,  on  taking 
the  last-mentioned  account,  might  be  found  due,  and 
that,  if  Charlotte  Siddatt,  and  William  8.  Norton 
and  Octavius  Chreen  should  not  admit  assets  for  the 
purpose  aforesaid,  then  that  an  account  might  be  taken 
of  the  estates  of  Grace  Thompson^  and,  so  far  as  might 
be  necessary,  of  Benjamin  Norton^  and  that  those 
estates  might  be  applied,  in  a  due  course  of  adminis- 
tration, m  payment  of  what  should  be  found  due  to  the 
Piaintif&. 


Charlotte  Siddally  by  her  answer,  submitted  to  the 
judgment  of  the  Court,  whether  estates  vested  in  Wil- 
liam Thompson  in  trust,  passed,  by  his  will,  to  Crrace 
Thompson. 

The  questions  at  the  hearing  of  the  Cause,  were, 
whether,  the  devise,  in  William  Thompson's  will,  of  aU 
his  real  estates  whatsoever  and  wheresoever,  to  Crrace 
Thompson^  her  heirs  and  assigns  for  ever,  charged  with 
50/.  to  his  friend  Watson,  passed  estates  of  which  he 
was  a  trustee ;  and,  if  it  did  not,  whether  the  estate  of 
Grace  Thompson  was  answerable  for  the  6800/.,  which 
she  had  paid  to  Benjamin  Norton  or  permitted  him  to 
receive. 


Mr.  BetheU  and  Mr.  Lewin  for  the  Plaintiflb,  and 
Mr.  Waihery  Mr.  Campbell  and  Mr.  Rogers  for  Defend- 
ants in  the  same  interest ;  said  that  a  devise  of  all  a 
testator's  real  estates  whatsoever  and  wheresoever, 
would,  unquestionably,  pass,  to  the  devisee,  the  estates 
of  which  the  testator  was  seised  as  a  trustee,  as  well  as 
those  of  which  he  was  seised  beneficially ;  and  that  the 
devise  would  have  the  same  effect,  notwithstanding  it 
was  followed  by  a  charge  of  a  sum  of  money  in  favour  of 
a  third  person ;  for  the  charge  must  be  attributed  to  the 
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estates  of  which  the  testator  was  seised  beneficially.  They 
added  that  the  release  of  October  1807,  and  the  receipt 
on  the  back  of  it,  and  the  recitals  and  condition  of  the 
bond  of  indemnity,  showed  that,  if  the  legal  estate  in  the 
hereditaments  which  remained  unsold  at  William  Thomp- 
son's  death,  did  not  vest  in  Chrace  Thompson^  she  took 
upon  herself  to  act  and  had  acted  as  a  trustee  with  re- 
spect to  those  hereditaments ;  and  therefore  she  could 
not  have  said,  if  she  had  been  living,  nor  could  her  per- 
sonal representative  say  after  her  death,  that  she  had 
not  acted  as  a  trustee;  and,  consequently,  her  estate 
was  as  clearly  answerable  for  the  6300/.,  as  it  would 
have  been  if  the  legal  estate  in  the  hereditaments  had 
been  vested  in  her  upon  the  trusts  of  Spencer's  will : 
and  they  asked  the  Court  to  declare  that  Ghrace  Thomp- 
son, by  paying  the  6300/.  to  Benjamin  Norton^  had  com- 
mitted a  breach  of  trust,  and  that  her  assets  were  liable 
to  make  it  good,  with  interest  from  the  decease  of  Ben- 
jamin Norton. 
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Mr.  Bolt  and  Mr.  F.  T.  White,  for  Charlotte  Siddall, 
contended,  first,  that  the  devise  in  William  ThompsofiCs 
will,  did  not  pass  his  trust-estates  to  Grace  Thompson : 
Barker  v.  Greenwood  (a) :  and,  consequently,  that  the 
acts,  which  she  was  stated  to  have  done,  were  a  mere 
nullity,  and  her  estate  was  not  answerable  for  them ; 
secondly,  that  if  Grace  Thompson  had  committed  a  breach 
of  trust  by  doing  those  acts,  Catherine  Norton  had  con- 
sented to  and  acquiesced  in  them ;  and,  therefore,  the 
Plaintiffs  who  claimed  under  her,  were  not  entitled  to 
any  relief  in  respect  of  them :  Vandebende  v.  Leving- 
ston  (&) :  thirdly,  that  some  of  the  Defendants,  though 
they  were  materially  interested  in  the  matters  in  ques- 


(a)  4Mee8.  &Wel8.  421. 


(6)  3  Swans.  625. 
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tion,  had  not  been  brought  before  the  Court  in  the  regu- 
lar way,  but  had  been  merely  served  with  copies  of  the 
bill ;  and,  kstly,  that  the  Plaintiffs,  ought  to  have  pro- 
cured some  person  to  take  out  letters  of  administration 
to  William  Thompson,  and  to  have  made  that  person  a 
party  to  the  suit. 

Mr.  Stuart,  Mr.  James  Parker,  Mr.  K.  Parker,  Mr. 
Elmsley,  Mr.  Toller,  Mr.  Faber,  Mr.  Cole,  Mr.  Prior, 
Mr.  Baggallay  and  Mr.  Haynes,  appeared  for  the 
other  parties. 

Mr.  Bethell,  in  reply,  said  that  Catherine  Norton 
consented  to  the  sale  of  the  hereditaments,  but  not 
to  the  application  of  the  purchase-money ;  and  that  the 
Phuntift  complained  of  the  latter,  but  did  not  complain 
of  the  former :  and  that  the  Defendants  who  had  been 
served  with  copies  of  the  bill,  would  be  as  much  bound 
by  the  decree  and  all  the  other  proceedings  in  the  suit, 
as  they  would  have  been  if  they  had  been  served  with 
subpoenas  (c). 


The  Vicb-Changellob  : 

It  has  been  my  opinion,  ever  since  the  publication  of 
the  case  of  Lord  Brayhroke  v.  Inskip  (d)  and  some 
other  cases  that  bear  on  the  point,  that,  where  a  person 
having  estates  of  his  own  and  having  also  estates  vested 
in  him  as  a  trustee,  makes  a  devise  in  general  terms 
which  would  be  sufficient,  at  law,  to  pass  all  those  estates, 
but  couples  that  devise  with  something  which  necessarily 
leads  to  the  inference  that  he  was  thinking  only  of  his 
own  property  at  the  time  he  made  the  devise,  the  general 

(c)  See  25th  General  Order     Ord.  1 7 1 . 
of  August,   1841;    Beavan's         (d)8Ve8.  417. 
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words  of  the  devise  do  not  operate  to  pass  the  estates  which 
he  held  merely  as  a  dry  trustee.  And  it  seems  to  me, 
in  this  ease,  where  the  testator  has  used  these  words : 
*'  I  give  and  devise  all  my  real  estates  whatsoever  and 
wheresoever,  unto  and  to  the  use  of  my  sister  Orace 
Thompson,  her  heirs  and  assigns  for  ever,  charged  with 
50/.  to  my  friend  Watsouy'^  that  his  trust  estates  did 
not  pass ;  because  the  50/.  was,  in  language,  as  much 
charged  upon  one  part  of  his  real  estates,  as  it  was 
upon  the  other:  and  it  would  be  absurd  to  suppose 
that  he  intended  an  estate  to  be  charged  with  the  50/. 
which  he  had  no  power  to  charge  at  all. 


1848. 
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Then,  inasmuch  as  Orace  Thompson  was  not,  in 
reality,  a  trustee,  but  did  those  various  acts,  (about 
which  there  is  no  dispute,)  which  show  that  she  assumed 
to  herself  the  character  of  a  trustee ;  and  as  she,  solemnly, 
in  writing,  acknowledged  that  she  was  a  trustee ;  and,  as, 
when  she  was  acting  in  that  character,  she  enabled  Mr. 
Norton  to  get  possession  of  the  money,  which,  if  she  had 
acted  consistently  with  her  assumed  character,  she  ought 
to  have  otherwise  disposed  of,  the  question  is  whether 
she  was  not  answerable  and  whether  her  representative 
is  not  answerable  for  the  money  ? 


Now  I  must  say  that  it  would  be  a  most  glaring 
violation  of  justice  if  I  were  to  decide  that  she  was 
not  answerable.  If  she  had  pleased,  she  might  have 
refused  to  act:  but,  as  she  assented  to  act,  she  was 
bound  to  act  properly ;  and  she  cannot  screen  herself 
from  the  consequences  of  her  acts,  merely  by  saying  that 
she  was  not  authorized  to  act ;  the  fact  being  that  she 
voluntarily  made  herself  an  instrument,  by  means  of 
which  a  fraud  was  conmiitted  upon  those  who,  in  her 
assumed  character,  she  ought  to  have  protected.    And, 
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therefore,  my  opinion  is  that  those  who  represent  her 
are  liable. 

With  respect  to  the  objection  that  some  of  the 
Defendants  have  not  been  required  to  answer  the  bill, 
it  is  sufficient  to  say  that  they  will  be  as  much  bound 
by  the  decree  and  other  proceedings  in  the  Cause,  as 
they  would  have  been  if  they  had  answered  the  bill. 


Another  objection  was  that  the  personal  representa- 
tive of  William  Thompson  ought  to  have  been  made  a 
party.  But  it  appears  that  he  left  no  assets ;  and, 
therefore,  his  personal  representative  would  not  aid  the 
suit  at  all. 

Declare  that,  Orace  Thompson  having  permitted 
Benjamin  Norton  to  receive  the  6300/.,  in  the  cha- 
racter which  she  assumed  of  a  trustee  under  William 
Spencer's  will,  that  sum  ought  to  be  made  good  out  of 
her  assets,  with  interest  from  the  death  of  Benjamin 
Norton.* 


*  An  appeal  is  pending  before  the  Lord  Chancellor. 
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RODNEY  V.  RODNEY.  V  1848: 

20th  July. 
X  HE  question  which  was  decided  in  Price  v.  Priee^  ' 

reported  ante^  Vol.  XV.  page  484,  was  again  discussed   jfrni^jfr  ci04 
in  this  case :  namely,  whether,  as  the  3rd  &  4th  Will.  Assets » 

ly.  c.  104  (a),  did  not  charge  the  real  estates  of  a  per-     ^urw^ction. 
,            /   .  ,   ,.     .      ,                     ,,        ,               1       Real  Estates, 
son  deceased  with  his  simple-contract  debts,  but  merely  

made  his  heir  and  devisee  personally  liable  for  them,  the  The  Court  has 

Court  could  order  his  real  estates  to  be  sold  for  payment  jurisdiction  to 

of  those  debts,  in  a  suit  instituted,  not  by  a  creditor  of  estates  of  a  de- 

the  deceased,  but  by  a  person  interested  in  his  estates  ceased  debtor  to 

debts,  in  a  suit 

Mr.  Bethellaxid  Mr.  Giffard  appeared  for  the  Plain-  instituted,  not 
.^  a/  » X  Y}j  &  creditor  of 

*^"-  the  deceased, 

but  by  a  person 

Mr.  Humphry  and  Mr.  Neoinson,  for  the  Defendants  J^J^^f  Sder^'' 
who  raised  the  question,  cited  Calvert  v.  Godfrey  (6),  his  will. 
Horn  V.  Horn  (c),  Spachman  v.  Titnbrell  (d),  and  Ball 
V.  Harris  (e). 

Mr.  Stuart^  Mr.  James  Parker^  Mr.  Bacony  Mr. 
Lovaty  Mr.  E.  F.  Smithy  Mr.  JDumergue  and  Mr. 
Karsldke  appeared  for  the  other  Defendants. 

The  Viee-Chancellor  pronounced  a  judgment  which  was 
substantially  the  same  as  his  judgment  in  Price  v.  Price. 

(a)  To  make  freehold  and  (c)  2  Sim.  &  Stu.  448. 

copyhold  estates  assets  for  the  {d)  Ante,  Vol.  YIII.  page 

payment    of   simple-contract  253. 

debts.  (tf)  4  Myl.  &  Cr.  264. 

(6)  6  Beav.  97. 

Vol.  XVI.  t 


^i^c^..^  ^  oCt^^^^^^^-^/ 
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2lst  July.  -^ 

At  the  death  of  the  testator  in  this  Cause,  6261/. 
Survivm^l    Consols,  and  4432Z.  6s.  4rf.  Three-and-a-quarter/i^-Cfeiife., 
■  were  standing  in  the  joint  names  of  the  testator  and  his 

At  the  death  of  gjster,  the  latter  of  whom  was  a  Defendant.  The  Con- 
sums  of  stock  ®^^  ''"^  h&ea  purchased  by  them  equally,  but  4003/. 
which  had  been  7*.  lid.  of  the  Three-and-a-quarter/>cr  Cents,  had  been 
h^^aSd  his^*  purchased  by  the  sister,  and  the  remainder  by  the  tes- 
ter, were  stand-  tator. 
bg  in  their  joint 

had  been  pur-  "'^^®  Vice- Chancellor  said  that,  as  the  testator  and 

chased  by  them  his  sister  had  contributed  equally  to  the  Consols,  they 
much  ^he*'^*  t-  "^  equally  bought  the  right  of  survivorship ;  and  that 
er  part  of  the  ^^  <lid  ^'^^  see  how  he  could  decide  otherwise  with  respect 
other,  had  been  to  the  Three-and-arquarterptfr  Cents. ;  but  he  must  take 
Uie  sister  w^o  ^*  ^^^  ^^y  contributed  what  they  did  contribute,  for  the 
was  still  living,    purpose  of  creating  a  joint- tenancy  :  and,  therefore,  he 

Held  that  Uie  gj^^^^  declare  that  the  sister  was  entitled,  by  survivor- 
sister  was  enti-      , .  ,,,-,,«,  •■  ^ 
tied,  by  survivor-  ^hip,  to  the  whole  of  the  Three-and-a-quarter  per  Cents. 

ship,  to  both       as  well  as  to  the  whole  of  the  Consols. 


sums. 


Mr.  O.  Z.  Russelly  Mr.  Hore  and  Mr.  John  Sttuzrty 
Jun.,  were  the  Counsel  in  the  Cause. 


^"^/fZ^t^L^tr*^  ^    ^i.€^yir^  >^  5?^-^    f^^/^  ^f/^^ 
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NOEL  V.  JONES."  ^  1848 : 

^  28th  July.^ 

X  HE  teetatrix  in  this  Cause  bequeathed  her  perscmal  ^ 

estate  to  trustees,  in  trust,  amongst  other  things,  to  ^W^' 

pay  and  apply  the  sum  of  800/.  in  and  upon  the  ednca-  Cmutructian. 

tion  of  Francis  Noelj  the  son  of  Edward  Noel  and  her  

godson ;  it  being,  however,  her  desire  that  the  trustees  '^^^^tt^n  h^ 

or  the  survivor  of  them,  or  the  executors  or  adminisira-  personal  estate 

tors  of  such  survivor,  should  follow  all  the  reasonable  to  trustees,  in 

suggestions  of  the  said  Edward  Noel^  as  to  the  school  ^^^^^  tWm^to 

and  mode  and  style  of  learning  in  which  he  should  desire  pay  and  apply 

to  have  his  son  educated ;  and  to  pay  the  residue  of  the  ®^^^-  ^  ^^ 

monies  which  should  remain  after  satisfying  the  purposes  cation  of  her 

of  the  will,  to  the  testatrix's  son,  JST.  T.  Mmtgomery^  his  godson,  who  was 

executors,  administrators  and  assigns.  ??a?Se  wholf 

of  the  800/.  was 

The  bin  was  filed  by  Francis  Nod,  by  his  father  as  P^J^^^e  a^nce, 

his  next  friend,  against  the  executors  of  the  wiQ :   it  f^om  the  end  of 

prayed  that  the  Phuntiff  might  be  declared  to  be  abso-  the  first  year 

lutely  entitled  to  the  800/. ;  and  that  the  principal,  with  ^e  testoSk. 
interest  from  the  end  of  the  first  year  after  the  testatrix^s 
death,  might  be  invested  and  properly  secured  for  his 
benefit ;  and  that  all  proper  dbections  might  be  given 
for  the  application  thereof  and  of  the  interest  and  divi- 
dends  to  arise  therefrom,  towards  the  maintenance  and 
education  of  the  Plaintifi',  during  his  minority,  as  occa- 
oon  should  require. 

The  answer  of  the  executors  submitted  that  the  Plain- 
tiff was  not  absolutely  entitled  to  the  800/.  or  to  have 
the  interest  and  dividends  thereof  applied  for  his  mainte- 

t2 
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1848.  nance  and  education  during  his  minority;  but  that,  ac- 

NoEL  cording  to  the  true  construction  of  the  wiB,  that  sum  ought 

V.  to  be  invested,  and  so  much  thereof  as,  from  time  to  time, 

JoxES.  should  be  required  for  his  education,  ought  to  -be  sold  out 
and  applied  for  that  purpose  until  the  principal  should  be 
exhausted  or  the  plaintiff  should  die ;  and  that,  in  the 
mean  time,  the  interest  and  dividends  to  arise  from  the 
principal,  or  from  so  much  thereof  as  should,  from  time 
to  time,  remain  invested,  belonged  to  the  testatrix^s  resi- 
duary estate;  and  that,  in  the  event  of  the  Plaintiff 
dying  before  the  principal  should  be  exhausted,  the  resi- 
due thereof  then  remaining  unapplied,  would  also  belong 
to  the  testatrix^s  residuary  estate. 

Mr.  Mcdins^  for  the  Plaintiff,  said  that  the  legacy 
vested  in  the  Plaintiff^  on  the  testatrix's  death;  and, 
thereforci  interest  was  payable  upon  it  from  the  end  of 
the  first  year  after  that  event ;  and  that  the  authorities 
decided  that,  where  a  legacy  was  given  for  a  particular 
purpose,  the  Court  would  disregard  the  purpose  and  hold 
that  the  legatee  was  entitled  to  the  legacy  absolutely. 
Barton  v.  Cooke  (a),  Barlow  v.  Grant  (6),  Nevill  v. 
Nevill(c). 

Mr.  Lloyd  and  Mr.  JRoundell  Palmer^  for  the  Defend- 
ants, contended  that,  though  the  legacy  might  be  vested, 
the  time  of  payment  had  not  arrived  :  that,  the  testatrix 
had  not  separated  it  from  her  personal  estate,  nor  had 
she  directed  her  executors  to  pay  the  whole  of  it  at 
once ;  but  had  directed  them  to  apply  portions  of  it,  de 


(a)  6  Ves.  461.  Knox  v.  Lard  Hotham,  ante, 

(b)  1  Vera.  255.  Vol.  XV.  page  82. 

(c)  2  Vera.  431.     See  also 
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anno  in  annum^  for  the  education  of  her  godson;  and,  1848 

consequently,  no  interest  was  payable  upon  it.     Crichett 
V.  Dolby  (d)^  Sidney  v.  Vaughan  (e). 


Sll 


Mr.  Malins  replied. 

The  Vigb-Chancellor  : 

It  struck  me,  at  first,  that  the  words  which  the  testa- 
trix has  used,  made  the  800/.  payable  by  driblets ;  that 
is,  that  she  intended  her  executors  and  trustees  to  pay, 
from  time  to  time,  such  sums  as,  in  the  aggregate,  should 
amount  to  800/.  But,  on  further  consideration,  I  think 
that  there  is  not  so  much  particularity  in  the  words,  as 
to  take  the  case  out  of  the  ordinary  rule ;  which  is  that, 
where  a  legacy  is  given  for  the  benefit  of  an  infant  in  a 
particular  mode,  it  must  be  taken  to  be  a  general  legacy. 

Therefore,  I  shall  order  the  800/.  to  be  paid  into 
Court,  with  interest  from  one  year  after  the  death  of  the 
testatrix,  and  shall  give  the  Plaintifi^  liberty  to  apply, 
respecting  it,  as  he  may  be  advised  (/). 


NOBL 

0. 
JONBSc 


(d)  3  Ves.  10. 

(e)  2  Bro.  P.  C.  254. 


(/)  See  Lewes  v.  Lewes^ 
ante,  266. 
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1848:  RUBER Y  v.  MORRIS.*// 

28tb  and  29th  ^ 

,     ^^7'  ,      1  HE  Defendant,  after  he  had  appeared  to  the  bill, 

Q    .  obtained  an  order  permitting  him  to  defend  the  suit  in 

Pauper,  forma  pauperis.     Whereupon  the  Plaintiff  dismissed  his 

Practice.  bill.    The  order  of  dismissal  directed  the  oosts  of  the 

Alth     b^  ^^^^  ^  ^  taxed  and  paid  by  the  Plaintiff,  and  the 

Plfdntiff  dis-  Taxing-Master,  in  taxing  them,  to  have  regard  to  the 

misses  his  bill      order  which  the  Defendant  had  obtained. 

against  a  pauper 

Defendant,  the 

practice  is  not         The  Taxing-Master  allowed  the  Defendant  patq^er- 

todlowtheDe-  costs  only, 
fendant  more 
than  pauper- 

co«ts.  The  Defendant  presented  a  petition,  for  a  reference 

back  to  the  Master  to  review  his  taxation. 

Mr.  Roltj  in  support  of  the  petition,  cited  Roberts  v. 
Lhgd  (a),  Rattray  v.  Oecrge  (i),  and  Morgan  v.  Ea$t' 
wick  (c). 

Mr.  James,  for  the  Plaintiff,  said  that  the  practice  in 
Equity  was  to  allow  a  pauper,  costs  out  of  pocket  only, 
though  the  practice  at  Law  was  otherwise.  Stafford  v. 
Higginbotham  {d)  and  Denn  v.  Russell  (e). 

The  Vice- Chancellor  said  that  the  Defendant  had  not 

*  Ex  relatione, 

(a)  2  Beav.  376.  (rf)  2  Keen,  147. 

(b)  16  Yes.  232.  (e)  1  Dick.  427.    But  see 

(c)  7  Dowl.  Pract.  Cases,  Wallcp  v.  Warburton,  2  Cox, 
543.  409. 
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difimissed  the  bill  for  want  of  prosecution,  but  the  Plain- 
tiff,  himself,  had  dismissed  his  own  bill ;  which  was  vir- 
tually an  admission  that  he  had  no  case  against  the 
Defendant :  and,  theifefore,  the  Tttting-Master  ought  to 
have  allowed  the  Defendant  dives  costs.  His  Honour 
added  that,  though  he  had  directed  the  Ttixing-Master 
to  have  regard  to  the  order  by  which  the  Defendant  had 
been  admitted  to  defend  the  suit  as  a  pauper,  he  meant 
to  leave  the  whole  matter  open  to  the  consideration  of 
the  Master:  and  he  made  an  order  according  to  the 
prayer  of  the  petition. 


SIS 


1848. 


RUBERY 
0. 

Morris. 


The  Plaintiff  appealed,  to  the  Lard  Chancellor^  from 
the  Vice- Chancellor's  order. 

His  Lordship,  after  hearing 

Mr.  James  for  the  Plaintiff,  and 

Mr.  Bolt  for  the  Defendant,  discharged  the  order  ap- 
pealed against ;  because  the  order  dismissing  the  bill, 
did  not  direct  the  bill  to  be  dismissed  with  costs,  gene- 
rally, but  contained  a  special  direction,  to  the  Taxing- 
Master^  to  have  regard  to  the  order  by  which  the 
Defendant  was  admitted  to  defend  in  formd  pauperis ; 
and,  therefore,  the  Taxing- Miuter  could  not  have  al- 
lowed the  Defendant  more  than  pauper-costs. 

Mr.  Molt  then  moved  that  the  order  of  dismissal 
might  be  varied  by  omitting  the  special  direction. 

Mr.  JameSy  contrd. 


His  Lordship  said  that,  though  he  assented  to  the 
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1848. 


RUBERY 

V. 

Morris. 


proposition  that  the  Counsel  and  Solicitor  assigned  to  a 
pauper,  gave  their  advice  and  assistance  to  the  pauper 
and  not  to  his  adversary,  he  should  not  grant  the  motion 
until  he  had  inquired  into  the  practice. 

Shortly  before  the  Court  rose  for  the  day,  his  Lord- 
ship said  that  he  had  just  received  a  certificate  from  the 
Tazing-MasterSf  who  were  unanimously  of  opinion  that 
the  practice  was  to  allow  a  pauper  Defendant,  pavper- 
costs  only.* 

*  According  to  the  information  which  the  Reporter  obtained 
from  the  Counsel  in  the  case  and  the  Plaintiff's  solicitor,  his 
Lordship  did  not  pronounce  any  order. 


/  /y(  ^    /^.^^n:^ 


1848: 

29th  July. 

^         ^         I 

Sequestration. 

Reversionary 

interest. 


COWPER  V.  TAYLOR, 


r  ■ 


A  sequestration 
having  issued 
againstaDefend- 
ant,  who  was 
entitled  to  a  re- 
v6rsionary  inte- 
rest in  stock 
standing  in  the 
name  of  the  Ac- 
countant-Gene- 
ral  in  another 
Cause>  the  Court 
gave  the  seques- 
trators liberty  to 
sell  that  inter- 
est. 


A  SEQUESTRATION  having  issued,  in  this  Cause, 
against  the  Defendant  Taylor^  and  he  being  entitled,  in 
reversion  expectant  upon  the  decease  of  a  lady,  to  two 
sums  of  stock  which  were  standing  in  the  name  of  the 
Accountant- General,  in  a  Cause  of  Taylor  v.  Cixpe^  the 
sequestrators  moved  that  they  might  be  at  liberty  to  sell 
his  interest  in  those  sums. 

The  Vice- Chancellor  made  the  order,  saying  that,  as 
the  funds  were  standing  in  the  name  of  the  Accountant- 
General^  the  Court  had  full  dominion  over  them,  and, 
virtually,  was  a  trustee  of  them. 

Mr.  BetheU  and  Mr.  Kinglahe  supported  the  motion. 

Mr.  Stuart  and  Mr.  Freeling  opposed  it. 
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PEEL  V.  HAGUE.  \j  1848: 

3rd  Auirast. 

N  this  case  an  application,  by  the  Plaintiff,  to  enlarge         .  _  _    .^ 
publication,  having  been  refused  by  the  Mcuter^  the       Practice. 
Plaintiff  moved  the  Court  for  the  same  purpose.  — .— 

A  party  who 

The  question  was  whether  it  was  allowable  for  him  to  ^o  enlarge  pub- 
read  affidavits,  which  had  been  filed  since  the  application  lication  afler 
^madetotheJI/«/«-.  HS^J^'a" 

plicatioa  to  the 

The  Vice-Chaneettor  said  that  the  3  &  4  WiU.  IV.  c.  Matter,  maj 

read  affidavits 
94,  s.  13,  directed  that  an  application  to  enlarge  publi-  g i^d  snbse- 

cation  should  be  made,   to  the   Master^  in  the  first  qnently  to  the 

instance ;  and,  if  the  Master  did  not  grant  the  appli-  ^^^^Master 

cation,  the  Act  allowed  an  appeal  to  the  Court :  that, 

on  motions  by  way  of  appeal  to  the  Lord  ChanceUor^ 

affidavits  made  subsequently  to  the  hearing  of  the  original 

motion,  were  allowed  to  be  read;  and  he  did  not  see  any 

reason  why  the  same  practice  should  not  be  allowed  on 

appeals  from  the  decision  of  the  Mcuter. 

Mr.  Stuart  and  Mr.  Toller  supported  the  motion. 

Mr.  Bethell  and  Mr.  Whithread  opposed  it. 
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1848: 
3rd  Aug;ast. 

Injunction, 

Production  of 

documents. 

Practice, 

Injnnctioii 
granted,  before 
answer,  to  re- 
strain  Defend* 
ants  from  part- 
ing with  docu- 
ments in  their 
possession,  be- 
longing to  the 
Plainti£P,  and 
from  preventing 
the  PlaintifiP  and 
her  solicitor 
from  having 
access  to  the 
documents  at  all 
reasonable 
times  and  after 
reasonable  no- 
tice. 


GOODALE  V.  GOODALE 


'< 


John  GOODALE  by  his  wUl  dated  the  23rd  of 
February  1842  gave,  amongst  other  things,  an  annuity 
of  2000/.  and  a  legacy  of  500Z.  to  the  Plaintiff  Frances 
GoodalCj  his  wife^  and  two  legacies  of  6000/.  each  to 
the  Plaintiff  and  his  son,  John  Goodale^  in  trust  for  two 
of  his  daughters  and  their  children,  and  all  his  real 
estates  and  the  residue  of  his  personal  estate  to  his  son 
absolutely,  and  appointed  the  Plaintiff  and  his  son  the 
executrix  and  executor  of  his  will.  The  testator  died 
in  October  1845,  and  in  May  following  the  Plaintiff  and 
his  son  proved  his  will.  The  latter  was  the  acting 
executori  and  possessed  himself  of  the  securities  and 
other  documents  relating  to  the  testator^s  estate,  and 
they  remained  in  his  possession  until  his  death.  He 
died  in  April  1848.  After  his  death  the  Defendant, 
Mary  Ooodalcj  his  widow,  and  the  Defendants,  AUen, 
Gawtharn  and  Sissons^  took  possession  of  the  securities 
and  other  documents  relating  to  the  personal  estate  of 
his  father,  and  refused  to  deliver  them  up  to  the 
Plaintiff.  And  Allen  and  Gawthom,  shortly  after  his 
death,  produced  a  writing  which  they  alleged  to  be 
his  will ;  but  they  were  prevented  from  proving  it  by  a 
caveat  entered  on  behalf  of  the  Plaintiff:  and,  when 
the  bill  was  filed,  the  validity  of  the  vmiting  was  the 
subject  of  a  suit,  in  the  Ecclesiastical  Court,  between 
them  and  the  Plaintiff. 


♦  Ex  relatione. 


CASES  IN  CHANCERY. 


317 


The  bill  was  filed  in  June  1848,  and,  after  stating 
as  above,  and  tihat  some  of  tlie  &ther^8  debts  and 
legacies  remained  nnpaid,  and  some  of  the  trosts  of  his 
willy  unperformed,  it  prayed  that  the  Defendants  might 
be  decreed  to  deliver,  to  the  Plaintiff,  as  the  surviving 
executor  and  trustee  of  the  will,  all  the  documents 
in  their  custody  or  power  relating  to  the  father^s 
estate,  and  that  they  might  be  restrained,  in  the 
mean  time,  from  parting  with  those  documents  ex- 
cept to  some  person  authorized  by  the  Court  to  re- 
ceive the  same;  and  that,  until  such  person  should 
be  appointed,  the  Defendants  might  be  restrained  not 
only  from  refusing  to  afford,  but  from  interposing  any 
impediment  or  hinderance  against  the  Plaintiff  and  her 
solicitor,  or  either  of  them,  having  full  and  complete 
access  to  the  documents,  (at  all  reasonable  times  and 
after  reasonable  notice)  with  liberty  for  the  Plaintiff 
and  her  solioitor  or  either  of  them  to  make  copies 
thereof  and  extracts  therefrom ;  and  that,  when  the 
documents  should  be  handed  over  to  a  person  appointed 
by  the  Court  to  receive  the  same,  sudi  person  might  be 
ordered  to  retain  them  in  safe  custody,  pending  the  suit 
in  the  Ecclesiastical  Court,  and  until  further  order; 
and  that  the  Plaintiff  and  her  solicitor  mig^  have 
liberty  to  inspect  them  in  the  hands  of  such  person 
and  to  make  copies  thereof  and  extracts  therefrom; 
and,  if  neoeasary,  that  the  Defendants  might  be  or- 
dered to  deposit  the  documents  in  Court,  forthwith, 
for  safe  custo^  until  further  order,  with  like  liberty, 
to  the  Plaintiff  and  her  solicitor,  to  make  copies  and 
extracts. 


1848. 


GOODALB 
OOOOALS. 


A  motion,  supported  by  an  affidavit  made  by  the 
Phuntiff  and  her  solicitor,  was  now  made  for  the  injunc- 
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1846. 
^ .— ^ 

GOODALK 

P. 
GOODALB. 


tion  prayed  for  by  the  bill.  The  affidavit  stated  that 
the  father'^B  debts  and  legacies  had  not  been  fuUy  paid, 
nor  the  trusts  of  his  will  performed ;  and  that  it  was 
necessary  that  the  Plaintiff,  as  the  sole  surviving  execu- 
tor and  trustee  of  the  will,  should  have  immediate  pos- 
session of  the  deeds,  securities,  accounts,  books  of 
account,  papers  and  writings  which  related  to  the 
father's  personal  estate  and  were  in  the  possession  of 
John  GoodalCf  the  son,  at  his  decease,  in  order  that 
the  same  might  be  in  safe  and  proper  custody,  and 
that  the  Plaintiff  might  be  enabled  to  administer  the 
estate  of  the  father  so  far  as  it  remained  unadmi- 
nistered,  and  to  perform  the  trusts  of  his  will  so  far 
as  they  remained  to  be  performed ;  and  that,  until  the 
deeds,  securities,  &c.,  should  be  delivered  to  the  Pkuntiff, 
it  was  necessary  that  her  solicitor  should  be  permitted 
to  inspect  the  same,  for  the  purpose  of  enabling  the 
Plaintiff  to  perform  her  duty  as  the  surviving  executrix 
and  trustee  of  the  will,  by  getting  in  the  father^s  out- 
standmg  personal  estate,  paying  his  debts  and  legacies 
which  still  remained  unpaid,  and  performing  the  trusts 
of  his  will. 


Allen  and  Oawthorn  made  an  affidavit  in  opposition 
to  the  motion,  in  which  they  stated  that  John  Goodale, 
the  son,  made  his  will  on  the  16th  of  February  1847| 
and  thereby  devised  part  of  his  real  estates  to  his  wife 
for  life,  and  gave  the  same,  after  her  death,  and  all  the 
residue  of  his  real  estates  and  all  his  personal  estate  to 
the  deponents,  and  constituted  them  his  trustees  for 
the  execution  of  his  will,  but  did  not,  in  any  other 
manner,  appoint  them  or  any  other  persons  execu- 
tors thereof;  and  that  they  believed  the  will  to  be 
good  and  valid;    that  they,  as  the  trustees  thereof, 
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and  being,  as  they  were  advised,  the  executors  thereof 
according  to  the  tenor  thereof,  took  possession  of 
the  deeds,  securities,  documents,  papers  and  writ- 
ings which  were  in  the  possession  of  John  Qoodale 
the  son  at  his  death,  but  had  not  been  able  fully  to 
examine  and  distinguish  those  which  belonged  to  the 
estate  of  John  OooddU  the  father,  and  those  which 
belonged  to  the  estate  of  his  son,  or  to  complete  a 
schedule  thereof;  that  the  estate  of  the  son,  who  was 
the  residuary  legatee  of  his  father,  was  mainly  interested 
in  the  preservation  of  the  deeds,  securities,  &c.,  be- 
longing or  relating  to  the  father'^s  estate,  and  that  the 
same  were  in  safe  custody,  and  that  the  deponents  had 
never  refused  to  deliver  to  the  Plaintiff  such  deeds  and 
papers  as  she  might  be  ultimately  found  entitled  to, 
but,  on  the  contrary,  they  had  informed  her  solicitor 
that  all  such  deeds,  securities,  &c.,  as  belonged  to  the 
estate  of  said  John  Ooodale  the  father,  and  to  which 
the  Plaintiff,  as  his  surviving  executrix,  was  entitled, 
should,  as  soon  as  practicable,  be  selected  and  set 
apart,  and  delivered  up  to  her:  that  they  believed 
that  the  estate  of  John  Goodale  the  father,  was  amply 
sufficient  for  the  payment  of  such  of  his  debts  and 
legacies  as  had  not  yet  been  paid,  and  that  there 
would  be  a  considerable  residue,  and  that  no  injury 
whatever  had  been  or  would  be  sustained  by  reason 
of  the  deeds,  papers  and  writings  belonging  or  relat- 
ing to  his  estate  not  having  been  delivered  over  to 
the  Plaintiff  or  her  solicitor :  that  they  had  no  doubt 
whatever  that  John  Goodale,  the  son,  was,  up  to 
the  time  of  his  death,  in  a  perfectly  sound  state  of 
mind,  and  that  the  most  abundant  evidence  could  be 
adduced  to  that  effect:  that  neither  of  them  had 
parted  with,  or  intended  to  part  with  the  possession 


1848. 


GOODALB 

V. 
GoODALB. 
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of  any  of  the  deeds,  papers  or  writings  relating  to 
the  estate  of  John  €h)odale  the  £ither,  except  to  their 
solicitor  for  the  purposes  of  the  Cause,  or  by  the  order 
of  the  Court. 


Mr.  BetheU  and  Mr.  WebsUr^  in  support  of  the 
motion,  cited  Kir^  y.  King  (a),  Atkinion  t.  Heur 
ahaw  (J),  BaU  v.  Oliver  (c),  Walker  v.  Walker  (rf). 
Lord  Chedworth  ▼.  Edwards  (e),  NtUhrown  v.  7%oni- 
ton  (/). 

Mr.  Roh  and  Mr.  Hoyd  opposed  the  moticm  on  the 
following  grounds:  that  the  documents  were  not  in 
danger  of  being  lost  or  destroyed  :  that  the  Defendants 
did  not  intend  to  part  with  them :  and  that  it  was  con* 
trary  to  the  practice  of  the  Court  to  allow  a  Plaintiff  to 
inspect  documents  in  the  custody  of  a  Defendant,  before 
answer. 

The  Vice-Chancellor^  without  hearing  the  rqily,  said : 

Nothing  can  be  more  plain  than  that  it  was  the  duty 
of  John  Goodale  the  son,  not  to  allow  any  intennixture 
of  the  papers  of  his  father  with  his  own.  That  is  the 
old  principle  of  the  Civil  Law,  and  it  has  been  always 
adopted  in  this  Court ;  and,  if  any  difficulty  has  arisen 
from  the  mixture  of  the  papers,  that  is  a  difficulty  from 
which  the  Plaintiff  ought  not  to  suffer;  and  if  any  bad 
consequences  follow,  they  must  fall  on  those  who  repre- 
sent the  son. 


(a)  6Ves.  172. 

(h)  2  Ves.  &  Beam.  85. 

(c)  Thid.  96. 


{d)  Ibid.  91,  note. 
(<?)  8  Ves.  46. 
(/)  10  Ves.  159. 
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Then  it  appears  that  the  father  appointed  hL9  wife 
and  son  his  executors,  and  that  his  son  died  on  the  Ist 
of  April  last:  and  a  question  has  been  raised  as  to 
whether  the  Defendants  Oawtham  and  Allen  were  pro- 
perly appointed  executors  of  the  son,  or,  in  other  words, 
whether  the  son's  will  was  not  invalid  owing  to  the  state 
of  his  mind.  But  I  do  not  think  that  that  alters  the 
case  at  all.  Oawthom  and  Allen  claim  to  act  as 
the  executors  of  the  son ;  and  they  admit  that  they 
have,  in  their  own  possession,  papers  belonging  to 
the  estate  of  the  father;  and^  therefore,  they  ought, 
immediately  after  the  son's  death,  to  have  handed 
over  those  papers  to  the  Plaintiff,  whose  sole  pro- 
perty they  then  became. 


1848. 


6oODAI«E 

V. 
GOODALK. 


Then  it  was  said  that  there  has  been  a  difficulty  in 
making  out  what  papers  belong  to  the  father ;  but,  though 
four  months  have  elapsed  since  the  son's  death,  it  does 
not  appear  that  the  Defendants  have  made  any  attempt 
to  ascertain  which  belong  to  the  father  and  which  belong 
to  the  son. 

Now  the  object  of  the  application  is,  in  the  first  place, 
to  prevent  the  parties  who  are  in  possession  of  the  docu- 
ments, from  parting  with  them ;  and  I  think  that  there 
is  no  objection  to  granting  that  part  of  the  applica- 
tion. 


The  next  part  of  the  motion  is,  in  effect,  that  the 
Plaintiff  may  have  access  to  the  documents  imtil  the 
Court  shaU  make  a  final  order  for  the  delivery  of  them 
to  her:  and  I  cannot  but  think  that  it  would  be  a  gross 
denial  of  justice,  not  to  permit  the  Plaintiff,  to  whom 
alone  the  legal  right  to  have  the  papers  belongs,  to  inspect 
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1848.  them,  from  time  to  time,  during  the  progress  of  the  suit: 

GooDALE  '^^  therefore,  I  bhall  make  an  order  in  the  terms  of  the 

V.  notice  of  motion . 

GoODALE. 


MEMORANDUM. 


In  the  marginal  note  to  Flint  v.  Warren^  ante^  page 
124,  line  12,  the  words,  ^^  real  and,"  ought  to  have  been 
omitted. 

A  report  of  Langham  v.  The  Cheat  Northern  Rail" 
way  Company^  ante,  page  173,  has  been  published^  by 
Messrs.  De  Gex  and  Smale,  during  the  printing  of  this 
Part. 


Z_ 
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GOUGH  r.  BULT.  V 

X  HE  testator  in  this  Cause,  after  bequeathing  certain 
leasehold  messuages  to  trustees  in  trust  for  his  wife, 
ordered  and  empowered  the  trustees  to  sell  so  many  and 
such  of  those  messuages,  so  that  his  wife's  income  should, 
in  no  case,  be  reduced  under  500/.  a  year,  and  to  pay  and 
apply  such  part  of  the  monies  to  arise  from  such  sale,  not 
exceeding  2000/.,  to  each  of  his  sons,  John  and  Samuely 
for  setting  them  or  either  of  them  up  in  business,  or  for 
such  other  purposes  as  his  wife  should  think  proper  and 
most  beneficial  for  them. 

The  testator  died  in  1823:  his  son  John  died  in 
1832;  and,  the  before-mentioned  trust  being  wholly 
unperformed  so  far  as  it  related  to  John^  the  bill  was 
filed,  in  1847,  to  have  2000/.  raised,  with  interest,  and 
paid  to  the  Plaintiff,  his  personal  representative.  The 
Defendants,  the  executors  and  trustees  of  the  will,  put 
in  a  general  demurrer  to  the  bill;  which  the  Vice- 
Chancelhr  overruled  :  and  the  Lord  Chancellor  affirmed- 
his  Honour^s  decision  (a). 

The  Cause  now  came  on  to  be  heard.  The  only  question 
was  whether  the  Plaintiff  was  entitled  to  interest  on  the 
2000/.  from  the  end  of  the  first  year  after  the  testator^s 
death,  or  whether  he  was  not  barred,  by  the  42nd  sect, 
of  the  Statute  of  Limitations,  3  &  4  Will.  IV.  c.  27, 
from  claiming  interest  except  for  the  last  six  years. 


18^8: 
4th  August. 
^ .— ' 

Interest. 

Legacy. 

Statute  of 

Lindtatione, 

A  testator,  who 
died  in  1823, 
directed  die 
trustees  of  his 
will  to  raise  a 
legacy  by  sale 
of  his  real 
estates. 

Held  that  the 
legatee  was  not 
barred  by  the 
42nd  sect,  of 
the  Statute  of 
Limitations  (3 
&  4  Will.  IV. 
c.  27)  from 
claiming  interest 
on  the  legacy 
from  the  end  of 
the  first  year 
after  the  testa- 
tor's death. 


Vol.  XVI. 


{a)  See  ante^  page  45. 
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1848.  Mr.  Bethell  and  Mr.  James,  for  the  Plaintiff,  said  that 

GouGH        ^^®  2000/.  was  to  be  raised  under  a  trust,  and  that  the 
V,  Statute  of  Limitations  had  no  application  to  cases  of 

^^^'^'         trust;   Ward  v.  Arch  (J),  and  Young  v.  Lord  Water- 
park  (c). 

Mr.  Stuart  and  Mr.  Stinton  for  the  Defendants,  said 
that,  as  the  object  of  the  suit  was  to  have  a  legacy  raised^ 
the  42nd  sect,  of  the  Statute  of  Limitations  applied:  that* 
in  Phillipo  v.  Munnings  (d),  the  legacy  had  been  severed 
from  the  testator's  estate,  and  appropriated  so  as  to  con- 
stitute a  trust-fund ;  and  it  was  on  that  ground  that  the 
Lord  Chancellor  held  that  the  statute  did  not  apply : 
and  they  referred  to  the  following  passage  in  the  judgment 
of  Vtce- Chancellor  Wlgram  in  Francis  v.  Graver  (e)  : 
^^  Suppose  the  owner  of  an  estate  to  acknowledge  a  sum 
of  money  to  be  lent  to  him,  and  to  agree  that  certain 
specific  lands  shall  stand  charged  with  the  payment  of 
the  money  and  interest.  That  is  an  express  charge  by 
contract.  If  that  money  is  due  in  the  form  of  a  charge', 
then  it  is  a  case  contemplated  by  the  42nd  sect.,  in 
which  a  person  having  a  charge  cannot  recover."" 

Mr.  Bethell,  in  reply,  said  that  if  the  testator  had 
given  the  leasehold  estates  to  his  wife,  charged  with  the 
payment  of  2000/.  to  his  son,  the  statute  would  have 
applied  ;  but  that  the  testator  had  bequeathed  the  estates 
to  trustees,  upon  an  express  trust  to  sell  them  and  pay 
the  2000/.  out  of  the  proceeds ;  and,  therefore,  the  statute 
did  not  apply. 

(b)  Ante,  Vol.  XII.  page      199.     See  page  204. 
472.  (d)  2  Myl.  &  Cr.  309. 

(c)  Ante,  Vol.  XIII.  page  (e)  5  Hare,  39.     See  50. 
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The  Vicb-Chancbllob  :  1848. 

I  do  not  see  how  this  case  can  be  distinguished  from         Gough 
Ward  V.  Arch ;  and,  therefore,  I  shall  declare  that  the  ^^• 

Plaintiff  is  entitled  to  interest  on  the]2000Z.,  after  the 
rate  of  4Z.  fer  cent,  from  the  end  of  the  first  year  after 
the  death  of  the  testator. 


BULT. 


HORNBY  V.  MATCHAM.  '  1848: 

4th  August. 

T  ' ^-^-^ 

IN  1840  a  mortgagee  of  an  estate  for  a  term  of  years,       Mortaaaor 

whose  mental  faculties  had  been  weakened  by  illness,  and 

burnt  the  mortgage-deed  and  the  documents  relating  to    -^T^^^^'  f 

the  title  to  the  mortgaged  estate,  some  of  which  were         Jhedt, 

attested  copies  and  others,  originals.  In  1841,  the  mort-  

gagor,  at  the  request  of  the  mortgagee,  executed  a  deed  ^  mortgagee 

by  which,  after  reciting  the  mortgage-deed  from  a  draft  entlyburnt  the 

of  it,  and  that  the  original  had  been  lost  or  destroyed,  mortnge-deed 

he  acknowledged  that  it  corresponded,  in  form,  substance  ^^^^3  relatinK 

and  effect  with  the  recital  of  it  therein  contained.     These  to  the  title  to 

facts  were  stated  in  a  bill  filed  by  the  executors  of  the  ^^  mortgaged 

-       _  -  _  *       ,  estate,  some 

mortgagee,  to  foreclose  the  mortgage,  and  were  found  ^f  ^^ich  were 

by  the  Master  in  pursuance  of  the  decree  at  the  hearing  originals  and 
of  the  Cause.  others  attested 

and  office  copies, 
was  orderecC  in 

On  the  Cause  coming  on  for  further  directions,  *  foreclosure- 

°  smt,  not  only  to 

procure  fresh 
Mr.  Beihell  and  Mr.  Lewin^  for  the  Defendant,  asked  attested  and 

that  the  Plaintiflb  might  be  ordered  to  procure  fresh  office  copies,  but 

^  to  make  com- 

attested  copies  in  lieu  of  those  that  had  been  destroyed,  pensation/or 

and  also  an  office-copy  of  certain  letters  of  administrar  the  damas^e  done 

to  the  estate  by 
the  destruction  of  the  deeds,  the  amount  to  be  settled 
by  the  Master  and  deducted  from  the  mortgage-debt. 
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Hornby 
Matcham. 


tion  with  a  will  annexed,  in  lieu  of  the  original  letters  of 
adminiBtration,  which  had  been  delivered  to  and  destroyed 
by  the  mortgagor,  and  also  that  the  Master  might  be 
directed  to  ascertain  what  would  be  a  sufficient  compen- 
sation for  the  damage  sustained  by  the  mortgagor^  in 
consequence  of  the  destruction  of  the  deeds  and  other  do- 
cuments found  by  the  Master  to  have  been  destroyed, 
and  that  the  amount  of  the  compensation  to  be  so  ascer- 
tained might  be  set  off  against  the  principal  and  interest 
due  on  the  mortgage,  and  that  the  costs  of  the  suit  might 
be  paid  by  the  Plaintififs. 


Mr.  Teed  and  Mr.  RenshaWj  for  the  Plaintiffs,  said 
that  their  clients  were  willing  to  procure  the  attested 
and  office  copies,  but  were  not  bound  to  make  compen- 
sation for  the  damage  sustained  by  the  mortgagor  in 
consequence  of  the  destruction  of  the  deeds:  and  they 
referred  to  Stokoe  v.  Robson  (a)  and  Shelmardine  v. 
Harrop  (J). 

Mr.  Bethell  said  that,  in  those  cases,  the  deeds  had 
been  stolen  from  the  mortgagee;  but,  in  the  present 
case,  they  had  been  destroyed  by  the  wilful  act  of  the 
mortgagee. 

The  Vice-Chancellor  : 

It  is  clear,  to  my  mind,  that  some  damage  has  been 
done  to  this  estate  by  the  destruction  of  the  deeds  and 
other  documents,  in  addition  to  that  which  will  be  re- 
paired by  the  furnishing  of  the  fresh  attested  and  office- 
copies  :  for,  in  all  future  dealings  with  the  estate,  the 
decree  and  other  proceedings  in  this  suit  will,  necessarily 
form  part  of  the  title ;   and  the  procuring  office-copies 


(a)  3  Yes.  &  Beam.  51. 


(6)  Madd.  &  Geld.  39. 
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of  those  proceedings,  will  be  attended  with  an  expense;  1848. 

for  which,  I  think,  compensation  ought  to  be  made.  Hornby 

9. 

Mat€ham. 


The  foUowing  order  was  drawn  up :  *^  Refer  it  to  the 
ilfos^tfr  of  the  Court,  to  whom  this  Cause  stands  referred,  to 
take  an  account  of  what  is  due,  to  the  Plaintifis,  for  princi- 
pal and  intereston  their  mortgage-security  in  the  pleadings 
mentioned ;  and  order  the  Master  to  ascertain  what  ought 
to  be  allowed  as  a  sufficient  compensation  for  the  damage 
done,  to  the  estate  in  question,  by  the  destruction  of  the 
deeds  as  found  by  his  report ;  and  the  amount  of  what  the 
Master  shall  find  to  be  proper  to  be  allowed  for  such 
compensation  as  aforesaid,  is  to  be  set  off  against  what 
shall  be  found  due  for  such  principal  and  interest :  and 
upon  the  Defendants  paying,  to  the  Plaintifib,  what  shall 
be  reported  due  to  them  for  such  principal  and  interest 
after  deducting,  therefrom,  the  amount  of  such  compen- 
sation as  aforesaid,  within  six  months  after  the  Master 
shall  have  made  his  report,  at  such  time  and  place  the 
Master  shall  appoint,  it  is  ordered  that  the  said  Plaintiff 
do  reconvey  the  mortgaged  premises,  &c.,  and  do  deliver 
up  all  deeds  and  writings  in  their  custody  or  power,  and 
also  office-copies  of  the  letters  of  administration  and 
attested  copies  of  the  deeds  found,  by  the  Master^  to 
have  been  destroyed,  upon  oath,  to  the  said  Defendants 
or  to  whom  they  shall  appoint :  but  in  default  of  the 
said  Defendants  paying,  to  the  Plaintiff  such  principal 
and  interest  as  aforesaid,  by  the  time  aforesaid,  it  is 
ordered  and  decreed  that  the  said  Defendants  do  stand 
absolutely  debarred  and  foreclosed  of  and  from  all  right, 
title,  interest  and  equity  of  redemption  of  in  and  to  the 
said  mortgaged  premises.*    /^  \  2  ■  -^  '^^y^. 

*  Beg.  Lib.  A.  1847>  fol.  2321  b.  The  above  order  contamed 
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Hornby 

V. 

Matcham. 


The  Master^  by  his  report  made  in  pursuance  of  the 
above  order,  stated  that  the  estate  comprised  in  the 
mortgage-security,  was  estimated  to  be  of  the  value  of 
20,000/.  and  upwards;  and  that  the  Defendants  had 
proposed  the  sum  of  500/.  as  a  proper  sum  to  be  allowed 
as  a  compensation  for  the  damage  done,  to  the  estate, 
by  the  destruction  of  the  deeds :  and,  upon  consideration 
of  the  state  of  facts  which  had  been  laid  before  him  on 
the  part  of  the  Defendants,  and  of  the  said  proposal,  and 
having  regard  to  the  value  of  the  estate  and  the  amount 
of  the  mortgage-money  (which  was  9295/.  8«.  8c/.)  and 
also  to  the  difficulty  and  expense  which  might  be  occa- 
sioned, to  the  owner  of  the  estate,  by  the  destruction  of 
the  deeds,  on  any  occasion  of  selling  or  mortgaging  the 
estate  or  any  part  of  it,  he  approved  of  the  proposal,  and 
was  of  opinion  that  the  sum  of  500/.  was  a  proper  sum  to 
be  allowed  as  such  compensation  as  aforesaid. 


no  direction  as  to  the  costs  of  the  suit,  because,  as  the  Reporter 
was  informed,  the  parties  had,  privately,  made  some  arrange- 
ment respecting  the  payment  of  them. 
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WALKER  V.  THE  MARQUIS  OF  CAMDEN./        1848: 


8th  Augast. 
^ . f 

Consiruetian. 


Thomas  palmer,  by  his  win  dated  the  29th  of 
March  1788,  gave  an  annuity  of  lOOZ.  to  his  wife,  and  j^^/' 

charged  all  his  estates  with  the  payment  of  it :  and  he    "  Legal  Repfe- 
also  gave  to  her  all  the  plate  that  was  her  property      ^R^^^^ta- 
before  her  marriage  with  him,  and  all  the  goods,  chattels         tives" 
and  effects  then  being  in  and  about  his  house  in  North-  " 

umberland  Court,  in  the  Strand,  to  and  for  her  own  sole,  ajgjjj  represen- 
private  use  and  benefit :  and,  subject  to  the  annuity,  he  tative  or  repre- 
gave  devised  and  bequeathed  all  the  rest,  residue  and  *^^^i^Tf*i^  ^ 
remainder  of  his  estates  and  effects  whatsoever,  both  mean' not: 
real  and  personal,  to  his  brother,  Anthony  Palmer^  and  "  executors  or 
to  Walter  James  James  and  William  Day  upon  this  bu™°^*next!of- 
special  trust  and  confidence  in  them  reposed,  that  they,  kin/' 
or  the  survivors  or  survivor  of  them,  or  the  heirs,  ezecu-  Jm/^C^  ►-   /j^^^^it^ 
tors  or  administrators  of  such  survivor,  should,  from  time    -^  A  ^  ^^x  y.  -^/^< 
to  time  during  the  life  of  his  son,  William  Palmer y  ^^*^      *-     ^.gv;,,/^ 
manage  and  transact  all  his  affiurs  in  such  way  and  man-    ^    *^Sw^  ^    ^z-r 
ner  as  they,  or  the  survivors  or  survivor  of  them,  or  the  ^"^  ^^*<^a^  i/i*^^- 
heirs,  executors  or  administrators    of   such  survivor,  ^  «c^^^^^'>2^^ 
should,  in  their  discretion  think  best,  either  by  purchase^'"^  ^^^.^u.^^ 
of  freehold  or  other  lands,  tenements  or  hereditaments,  or  '^  C^/***^>     /^ , 
by  placing  the  same  out  upon  Government  or  other  securi-    y   /  ao^   fj     ^7^ 
ties,  or  otherwise,  in  their  discretion,  for  the  benefit  and  *  *^'^ .     ^ 

advantage  of  his  said  son,  and  should  pay,  apply  and  dis- 
pose of,  as  well  the  rents,  issues  and  profits,  as  also  the 
interest,  dividends  and  proceeds  of  such  estates,  monies 
and  effects,  to  and  for  the  sole  and  only  use  and  benefit 
of  his  said  son,  for  and  during  the  term  of  his  natural 
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1848.  life,  in  such  way  and  manner  as  they,  his  said  trustees 

Walker  ®'  ^^®  survivors  or  survivor  of  them,  or  the  heirs,  execu- 
te, tors  or  administrators  of  such  survivor,  should,  in  their 
ot'cam*^^'^  discretion,  think  most  prudent ;  and  upon  further  trust 
that  they,  his  said  trustees,  or  the  survivors  or  survivor 
of  them,  or  the  heirs,  executors  or  administrators  of  such 
survivor,  should,  in  ease  his  said  son  should  happen  to 
marry  and  leave  any  child  or  children,  stand  and  be 
possessed  of  all  and  singular  such  estate,  monies  and 
effects,  to  and  for  the  only  use  benefit  and  advantage  of 
such  diild  or  children,  and  his,  her  or  their  heirs,  execu- 
tors or  administrators ;  and  upon  this  further  trust  and 
confidence  that,  if  his  said  son  should  happen  to  die 
without  having  been  married  or  without  leaving  any 
child  or  children,  his  said  trustees,  or  the  survivors 
or  survivor  of  them,  or  the  heirs,  executors  or  ad- 
ministrators of  such  survivor,  should  sell  and  dispose 
all  his  said  estates,  and  the  money  arising  there- 
from and  also  all  other  monies  and  effects,  whatsoever, 
which  should  then  belong  to  the  trust  estate,  should 
divide  and  pay,  in  four  equal  parts  or  shares,  in  manner 
following,  that  is  to  say,  one  equal  fourth  part  or  share 
thereof  to  his  nephew  Anthony  Palmer^  if  he  should  be 
then  living,  and,  if  not,  then  to  his  legal  representathe 
or  representatives ;  one  other  equal  fourth  part  or  share 
thereof,  to  his  niece,  Mary  King,  widow,  if  she  should 
be  then  living,  and,  if  not,  then  to  her  legal  representa- 
tive or  representatives ;  one  other  equal  fourdi  part  or 
share  there<^,  to  his  niece,  Susannah  Lewingtan,  if  she 
should  be  then  living,  and,  if  not,  to  her  legal  repre- 
sentative or  representatives;  and  the  ([remaining  fourth 
part  or  share  thereof  to  his  niece  Mary  Ann  Palmer^  it 
she  should  be  then  living,  and,  if  not,  then  to  her  legal 
representative  or  representatives :  and  he  appointed  Ms 
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brother,  Anthony  Palmer y  and  Walter  James  James  and 
William  Day  joint  executors  of  his  will. 

The  testator  died  shortly  after  the  date  of  his  will. 
His  nephew  Ant/tony  Palmer  died  in  1815.  Siisannah 
Lewington  was  his  executrix ;  and  Elizabeth  King  and 
Ann  King  were  his  sole  next  of  kin.  William  Palmer^ 
the  testator^s  son,  died  in  June  1844,  without  having 
been  married. 


1848. 


Walker 
The  MABavis 

OF  CAMDfeN. 


At  the  hearingr  of  the  Cause  for  further  directions, 
the  question  was  whether  the  words  '*  legal  representar 
tive  or  representatives,^^  meant  ^^  executor  or  execu- 
tors,'^ or  '<  next  of  kin  according  to  the  Statutes  of  Dis- 
tribution.'* Carhyn  v.  French  (a).  Price  v.  Strange (Jb)^ 
Taylor  v.  Beverley  (c).  The  Attorney- Gkneral  v.  Mai* 
Ain(<Q,and  Holloway  v.  Clarhson(e)  were  cited  in  support 
of  the  former  construction;  sndHorsepoolv.  Watson  (f)^ 
Long  V.  Blachall(g)j  Bailey  v.  Wright  (A),  Daniel  v. 
Dudley  (t),  Palin  v.  HUls  (A),  Walter  v.  Mahin  (/), 
Nicholson  v.  Wilson  {m)^  Buckle  v.  Fawcett{n)y  and 
Bridge  v.  Abbot  (o),  in  support  of  the  latter. 


The  Counsel  in  the  Cause  were  Mr.  BethelU  Mr.  James 
Parker^  Mr.  Bagshawe^  Mr.  Heathfield^  Mr.  Shee^  Mr. 
Shebbeare^  Mr.  Faber^  Mr.  Fleming  and  Mr.  Taylor. 


(a)  4  Ves.  418. 
(6)  Madd.  &  Geld, 
(c)  1  CoU.  108. 
Id)  2  Phill.  64. 
(tf)  2  Hare,  521. 
(/)  3  Ves.  383. 
iff)  Ibid.  486. 
(A)  18  Ves.  49. 


(0  1  PhiU.  1. 
159.  (A)  1  M7I.  &  Keen,  470. 

(/)    Ante,  Vol.  VI.,   page 
148. 

(m)  Ante,  Vol.  XIV.,  page 
549. 

(n)  4  Hare,  536. 
(o)  3  Bro.  C.  C.  224. 
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Walker  The  testator  has  used  the  words  ^^  executors  or  admi- 

^      ^^*  nistrators,""  five  times  in  his  will :  therefore,  it  would  be 

The  Marquis     .  '  * 

OF  Camden,     singular  to  say  that,  where  he  departs  from  those  words 

and  uses  the  terms  ^*  legal  representative  or  representa- 
tives,"^ he  meant  ^^  executors  or  administrators."  It 
appears  to  me  that  he  used  the  words  ^'  executors  or 
administrators^"  with  a  knowledge  of  their  import ;  and 
that,  when  he  used  the  terms  '^  legal  representative  or 
representatives,^  he  did  not  mean  ^^  executors  or  admi- 
nistrators ;"'  therefore  those  terms  must,  of  necessity, 
mean  next-of-kin. 

Declare  that,  Anthony  Palmer  having  died  in  the  life- 
time of  the  testator^s  son  William  Palmer^  his  next-of- 
kin,  at  his  death,  are  entitled  to  the  share  of  the  testa- 
tor's trust  estate,  which  he  would  have  taken  if  he  had 
survived  William  Palmer ;  and  that  they  take  as  joint- 
tenants. 
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NEVILLE  V.  FORTESCUE.  \i  1848: 

8th  August. 

James  lord  Glastonbury,  by  hk  wui    ' — ^ — ' 

dated  the  21st  of  January  1824,  after  giving  several  '^^^^^^  ^^^ 
legacies  and  annuities  and  charging  his  personal  estate   Remainderman. 
only  with  the  payment  of  certain  of  the  legacies,  and  his     Enjoyment  in 
estates  in  Lincolnshire  only  with  the  payment  of  the  j^g  ^Jnnuities. 
annuities,  expressed  himself  thus :  Will. 

Construction, 

"  And,  subject  to  the  payment  of  the  already  men-  

tioned  legacies  as  already  mentioned  and  of  my  just  J®8*ator  having 

debts,  I  give  and  devise  all  the  real  estates  of  which  I  estates  in  strict 

am  seised,  possessed  or  entitled  to,  in  law  or  equity,  in  settlement,  be- 

possession,  reversion,  remainder  or  expectancy,  and  all  3g^u^  estate 

my  personal  property  of  what   nature  or  hind  soever  m  trust,  as  far 

which  I  may  die  possessed  of  or  entitled  to,  as  follows :  ?*  the  nature  of 
y       .    .     ;:  J  .1,  ,     J      it  would  admit. 

Imprimis,  for  and  concermng  all   my  manors,  lands,  for  the  persona 

tenements,  advowsons  and  hereditaments  in  the  counties  who,  for  the 
of  Somerset,  Surrey  and  Bedford,  to  the  use  of  my     •  If^^  fu 
cousin.  The  Right  Honourable  Thomas  Qrenville,  and  owner^p  and 
his  assigns  during  his  natural  life ;  and,  after  the  determi-  ^  "*  the  posses- 
nation  of  that  estate  by  any  means  during  his  lifetime,  estates  under 
to  the  Earl  Fortescue  and  Richard  Lord  Braybrooke  the  limitations 
and  their  heirs  during  the  life  of  the  said  Thomas  Gren-  ^g^diJwted*^^ 
ville,  in  trust  to  support  and  preserve  the  contingent  that  those  per- 
sons, under  let- 
ters of  attorney  and  powers  from  the  trustees  (which  he  empowered 
and  required  them  to  grant)  should  receive  the  yearly  dividends 
which  might  arise  out  of  the  public  or  other  funds,  and  the  yearly 
interest  which  might  arise  from  other  parts  of  his  personal  pro- 
perty, under  the  same  restrictions  and  limitations  and  to  the  same 
extent  on  which  they  held  his  real  estates. 

Held  that  the  testator's  personal  estate  was  to  be  enjoyed  in  specie, 
notwithstanding  it  consisted,  in  part,  of  Long  Annuities  and  JBank 
Stock. 
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uses  and  estates  hereinafter  limited  from  being  defeated 
or  destroyed,  and,  for  that  purpose,  to  make  entries  and 
to  bring  actions  as  occasion  may  require,  but  in  trust  for 
the  said  Thomas  Grenville  and  his  assigns ;  and,  after 
the  decease  of  the  said  Thomas  Qrentnlle^  to  the  first 
and  every  other  son  of  the  said  Thomas  Crrenville  law- 
fully begotten  or  to  be  begotten,  successively,  according 
to  priority  of  birth,  in  tail  male;  and,  in  default  of  such 
issue,  to  the  use  of  the  Honourable  and  Reverend  George 
Neville^  second  son  of  Lord  Braybrooke^  and  his  assigns 
during  his  natural  life  ;  and,  after  the  decease  of  the  said 
Oeorge  Neville^  to  the  use  of  Ralph  Neville^  eldest  son 
of  the  said  George  Neville^  and  his  assigns  during  his 
natural  life ;  and,  after  the  decease  of  the  said  Ralph 
Neville^  to  the  use  of  the  first  and  every  other  son  of  the 
said  Ralph  Neville  lawfully  begotten  or  to  be  begotten, 
successdvely,  in  tail  male,  according  to  priority  of 
birth;  and,  in  default  of  such  issue,  to  the  use  of 
Frederick  Neville^  second  son  of  the  said  George 
Neville^  and  his  assigns  during  his  natural  life ;  and, 
after  the  decease  of  the  said  Frederick  Neville^  to  the 
use  of  the  first  and  every  other  son  of  the  said  Frederick 
Neville  lawfuHy  begotten  or  to  be  begotten,  successively, 
in  tail  male,  and  according  to  priority  of  birth ;  and,  in 
default  of  such  issue,  to  the  use  of  the  other  sons  of  the 
said  George  Neville  lawfully  begotten  or  to  be  begotten, 
successively,  in  tail  male,  according  to  priority  of  birth ; 
and,  in  default  of  such  issue,  to  the  Honourable  George 
Fortescue  during  his  natural  life ;  and,  after  the  decease 
of  the  said  George  Fortescue^  to  the  use  of  the  first  and 
every  other  son  of  the  said  George  Fortescue  lawfully 
l)egotten  or  to  be  begotten,  successively,  in  tail  male, 
according  to  priority  of  birth ;  and,  in  default  of  such 
issue,  to  the  use  of  the  Honourable  and  Reverend  John 
Fortescue  and  his  assigns  during  his  life ;  and,  after  the 
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decease  of  the  said  John  Fartescue,  to  the  use  of  the 
first  and  every  other  son  of  the  said  John  Fortescue  law- 
fully begotten  or  to  be  begotten,  successively,  in  tail 
male,  according  to  priority  of  birth ;  and,  in  default  of 
such  issue,  to  the  use  of  the  Right  Honourable  Charles 
Wathin  Williams  Wynne  and  his  assigns  during  his 
natural  life ;  and,  after  the  decease  of  the  said  C.  W. 
W.  Wynne^  to  the  use  of  the  first  and  every  other  son 
of  the  said  C  W.  W.  Wynne  lawfully  begotten  or  to 
be  begotten,  successively,  in  tail  male,  according  to 
priority  of  birth ;  and,  in  default  of  such  issue,  to  the 
use  of  the  Right  Honourable  George  Grenville  Baron 
Nugent^  his  heirs  and  assigns  for  ever.  And  it  is  my 
will  and  meaning  and  I  do  hereby  direct  that,  in  case  the 
said  Oeorge  Neville  or  his  sons  shall  become  entitled  to 
the  honours  and  succeed  to  the  estates  of  the  said  Lord 
Brayhrooke^  his  father,  the  devise  of  the  estates  made 
by  this  my  will  in  his  and  their  favour  shall  cease  and  be 
void,  and,  in  that  case,  I  give,  devise  and  bequeath  my 
estates  hereby  devised  to  them,  to  the  use  of  the  said 
George  Fortescue  as  hereby  directed ;  and,  in  case  the 
said  George  Fortescue  shall  become  entitled  to  the 
honours  and  succeed  to  the  estates  of  Earl  Fortes- 
cue^ his  father,  the  devise  of  my  estates  made  by  this 
my  will  in  his  favour  shall  cease  and  determine;  and, 
in  that  case,  I  give,  devise  and  bequeath  my  estates 
so  devised  to  the  said  George  Fortescue^  to  the  use  of 
Charles  Wathin  Williams  Wynne  as  hereby  directed; 
and,  in  case  the  said  C  W.  W.  Wynne  shall  become 
entitled  to  the  honours  and  succeed  to  the  estates  of  his 
brother,  Sir  Wathin  Williams  WynnCj  Bart.,  the  devise 
of  n^  estates  so  made  to  the  said  C.  W.  W.  Wynne  shall 
cease  and  be  void,  and,  in  that  case,  I  give  and  devise 
my  estates  so  devised  to  the  said  C  W.  W.  Wynne^  to 
the  use  of  the  said  George  GrenvUle  Baron  Nugent  and 
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his  heirs  for  ever.  And,  as  for  and  concerning  my 
manors,  lands,  advowsons  and  hereditaments  in  the 
county  of  Lincoln^  I  give  to  the  Honourable  Catharine 
Neville  an  annuity  or  rent-charge  of  300/. ;  which  an- 
nuity is  to  commence  from  and  after  my  decease,  and,  on 
the  death  of  the  said  Catharine  Neville^  the  said  annuity 
is  to  cease  and  determine ;  and  I  direct  that  this  annuity 
shall  be  charged  upon  and  payable  out  of  my  estate  in 
the  county  of  Lincoln^  upon  the  several  quarterly  days 
of  payment  of  rents :  and,  charged  with  the  payment  of 
this  annuity  and  such  other  annuities  as  I  have  already 
by  this  my  will  given  or  may  hereafter  direct,  I  give  and 
bequeath  all  my  estates  in  the  county  of  Lincoln  to  the 
use  of  my  cousin,  the  Reverend  William  Smyth  jun., 
eldest  son  of  the  Reverend  William  Smyth  and  his  as- 
signs during  his  natural  life;  and,  after  the  determi- 
nation of  that  estate  by  any  means  in  his  lifetime  to 
the  use  of  the  said  William  Smyth,  the  father,  and  of 
TheophUus  Harneis^  Esq.  and  their  heirs  during  the  life- 
time of  the  said  William  Smyth  jun.,  in  trust  to  preserve 
and  support  the  contingent  uses  and  estates  hereinafter 
mentioned  from  being  defeated  and  destroyed,  and,  for 
that  purpose,  to  bring  actions  or  to  make  entries  as 
occasion  may  require,  but  in  trust  for  the  said  William 
Smyth  jun.  or  his  assigns ;  and,  after  the  decease  of  the 
said  William  Smyth  jun.,  to  the  use  of  the  first  and 
every  other  son  of  the  said  William  Smyth  lawfully 
begotten  or  to  be  begotten,  in  tail  male,  successively, 
according  to  priority  of  birth ;  and,  in  default  of  such 
issue,  to  the  use  of  the  said  Reverend  William  Smyth, 
the  father,  and  his  heirs  for  ever.  And  I  give  to  the 
said  William  Smyth,  the  father,  and  to  the  said  Theo- 
philus  Harneis,  2001.  each,  provided  they  accept  the 
trust  conferred  on  them  by  this  my  will ;  with  the  pay- 
ment of  which  I  charge  my  estates  in  the  county  of  Ztn- 
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coin  only.  I  hereby  nominate  and  appoint  the  Right 
Honourable  Thomas  Grenville  and  the  Honourable  and 
Reverend  Oeorge  Neville  joint  executors  of  this  my  will. 
♦  ♦  ♦  ♦  And,  for  and  concerning  all  the  personal 
property  of  which  I  may  die  possessed^  of  whatever  na- 
turct  hind  or  quality  soever  the  same  may  consist^  or 
which  I  may  be  entitled  to,  whether  in  the  public  funds 
or  elsewhere^  after  the  legacies  with  which  I  have  already 
charged  it  by  this  my  will  or  may  hereafter,  by  any 
codicil,  charge  it  with,  are  discharged,  I  hereby  give  and 
grant  to  Httgh  Earl  Foriescue  and  Richard  Baron 
Braybroohey  the  trustees,  appointed  by  this  my  will,  of 
all  my  estates  in  the  counties  of  Somerset^  Surrey  and 
Bedford^  the  same  personal  property,  in  trust,  as  far  as 
the  nature  of  such  property  will  admit,  for  the  persons 
who,  for  the  time  being,  may  have  the  ownership  and  be 
in  the  possession,  under  the  limitations  and  restrictions 
of  this  my  will,  of  the  said  estates :  and  I  hereby  direct 
that  the  said  persons,  under  letters  of  attorney  and 
powers  from  the  said  trustees^  who  are  hereby  empowered 
and  required  to  grant  the  same,  shall  receive  the  yearly 
dividends  which  may  arise  out  of  the  public  or  other 
funds,  and  the  yearly  interest  which  may  arise  from  other 
parts  of  my  personal  property,  under  the  same  restric- 
tions and  limitations  and  to  the  same  extent  on  which 
they  hold  my  said  estates  in  the  counties  of  Somerset^ 
Surrey  and  Bedford:  and  I  do  hereby  empower  my  said 
trustees  to  sell  my  estate  called  Leith  Hill,  in  the 
county  of  Surrey^  with  the  consent  of  the  person  who 
may  be  under  this  my  will,  for  the  time  being,  in  the 
possession  of  such  estate,  if  thought  advisable  by  him 
and  them,  on  condition  however  that  the  money  arising 
from  the  sale  thereof  shall  be  vested  in  the  purchase  of 
other  freehold  lands  contiguous  to  my  estates  in  the 
parish  of  Butldgh,  as  far  as  may  be  practicable  and 
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convenient ;  and  I  direct  that,  till  such  opportunity  shall 
arise,  the  said  money  arising  from  this  sale,  shall  be 
vested,  in  the  names  of  my  said  trustees,  in  one  of  the 
public  funds;  and  I  do  hereby  direct  that  they  shall, 
from  time  to  time,  pay  the  yearly  dividends  arising  from 
such  money,  to  the  person  who  may  be,  for  the  time 
being  at  the  time  of  the  sale,  in  possession,  under  this 
my  will,  of  the  said  estate.^^ 


The  testator  died,  in  April  1825,  possessed  of  large 
sums  in  the  £S  per  Cents,  and  other  permanent 
stocks,  and  of  927/.  Long  Annuities  and  2000/.  Bank 
Stock :  and  all  those  sums  were  suffered  to  remain  tit 
specie,  and  Mr.  T.  ChrenviUe^  who  died  in  1846,  received 
the  income  of  them* 


The  bill  was  filed,  after  Mr.  Grenmtl^s  death,  by 
Ralph  NeviUe^s  eldest  son,  who  was  an  infant.  It  stated 
that  the  Plaintiff  was  the  first  tenant  in  tail  in  esse  under 
the  limitations  in  the  will,  and,  as  such,  was  ^oititled  to 
the  testator^s  residuary  personal  estate,  subject  only  to 
the  preceding  life-interests  therein  of  his  grandfather  and 
father:  and  it  insisted  that  the  Long  Annuities  and 
Bank  Stock  ought  not  to  have  been  suffered  to  remain 
in  specie  f  but  ought  to  have  been  converted  into  money 
at  the  end  of  one  year  after  the  testator's  death,  and 
that  the  proceeds  ought  to  have  been  invested  in  the 
purchase  of  £3  per  Cent.  Consols :  and  it  prayed  that 
it  might  be  declared  that  Mr.  OrenvUle  was  not  entitled 
to  enjoy  the  Long  Annuities  and  Bank  Stock,  in  specie, 
and  that  his  estate  was  liable  to  make  good,  to  the  trus- 
tees of  the  testator's  residuary  personal  estate,  the  ex- 
cess received  by  him  for  the  dividends  and  annual  in- 
come of  the  Long  Annuities  afid  Bank  Stock  over  what 
he  would  have  received  if  such  Annuities  and  Stock  had 
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been  6old  at  the  expiration  of  one  year  after  the  teen 
tator^B  death  and  the  proceeds  had  been  invested  in  the 
purchase  of  ^^3  per  Cent.  Consols ;  and  that  the  trus- 
tees, by  reason  of  their  omitting  to  convert  the  Long 
Annuities  and  Bank  Stock,  became  liable  to  make  good, 
to  the  testator'^s  residuary  personal  estate,  the  loss  occa- 
sioned by  such  omission ;  and  that  the  annuities  and 
stock  might  be  forthwith  sold  and  the  proceeds  invested 
in  the  ^3  per  Cent.  Consols ;  and  that  the  Defendants, 
Mr.  ChrenviUe*s  executors,  might  make  good  such  ex- 
cess as  aforesaid,  and  that  the  Defendants,  the  tru&- 
tees,  might  make  good  the  loss  occasioned  to  the 
testator^s  residuary  estate,  by  their  before-mentioned 
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Mr.  GrenviUe^s  executors  put  in  a  genend  demurrer. 

Mr,  Stuart  and  Mr.  Charles  HaU^  in  support  of  the 
demurrer,  said  that  it  was  the  rule  of  the  Court,  in  cases 
like  the  present,  where  the  testator'^s  personal  estate  was 
to  be  enjoyed  by  several  persons  in  succession,  to  direct 
the  whole  of  it  to  be  converted  into  stock  of  a  permanent 
nature;  for,  without  such  conversion,  it  could  not  be 
enjoyed  in  succession :  that  not  only  would  the  words  of 
the  will,  in  this  case,  be  satisfied  if  such  conversion  were 
made,  but  they  could  not  be  satisfied  unless  it  were 
made ;  for  the  testator  had  used  the  words  *'  yearly  divi- 
dends'^ and  "yearly  interest,^'  neither  of  which  were 
applicable  to  Long  Annuities,  and  had  declared  that 
every  person  who  should  take  an  interest  in  his  estates 
in  the  counties  of  Somerset^  Surrey  and  Bedford^  should 
take  an  interest,  to  the  same  extent^  in  his  personal 
estate ;  which  they  could  not  do  unless  the  whole  of  his 
personal  estate  was  converted  into  stock  of  a  permanent 
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nature.     Howe  v.  JElarl  of  Dartmouth  (a),  Chambers  v. 
Chambers  (&),  Sutherland  v.  Cooke  (c). 

Mr.  Btthell  and  Mr.  Pole^  in  support  of  the  bill. 

The  Vice-Chancellor  : 

The  testator  says :  "  And  I  hereby  direct  that  the  said 
persons/^  that  is,  the  cestuis  que  trust  under  his  will, 
^'  under  letters  of  attorney  and  powers  from  the  said 
trustees,  who  are  hereby  empowered  to  grant  the  same, 
shall  receive  the  yearly  dividends  which  may  arise  out  of 
the  public  or  other  funds^  and  the  yearly  interest  which 
may  arise  from  other  parts  of  my  personal  property.^ 
Therefore,  he  contemplates  that  various  powers  of  attor- 
ney might  be  necessary  to  be  executed  by  his  trustees, 
in  order  to  enable  the  persons  who  were  to  enjoy  his 
personal  estate  in  succession,  to  receive  the  annual  pro- 
ceeds of  it.  .  This  seems  to  me  to  demonstrate  that  he 
intended  the  cestuis  que  trust  to  enjoy  his  personal 
estate  in  the  state  in  which  it  might  be  at  the  time  of  his 
death.  And,  therefore,  I  shall  allow  the  demurrer  and 
declare  that  Mr.  Thomas  Grenville  was  entitled,  dur- 
ing his  life,  to  the  dividends  and  annual  income  of  the 
Long  Annuities  and  Bank  Stock  in  the  bill  mentioned. 


(a)  7  Yea.  137.  (b)  Ante,  Vol.  XV.  page  183. 

(c)  1  CoU.  Rep.  498. 
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4th  November. 

The  bill  stated  that  Robert  Barilett  the  testator  in     ^     ^     ^. 

Uonstruction  • 
the  Cause,  by  his  will  dated  the  10th  of  May  1815,  jfm^ 

devised  to  John  Edye  and  Thomas  Newberry^  both  since  

deceased,  and  their  heirs,  all  that  the  messuaire  or  dwell-  Testator  devised 
,  a  manor  and 

ing-house  wherein  he  then  dwelt,  with  the  closes,  lands  farm  to  A.  and 

and  hereditaments  thereto  belonging,  called  Rousden^  J9.  and  their 

and  also  his  messuages,  lands  and  hereditaments  called  J^^Yds  son  for ^^ 

Bendon  and  8lap$^  and  ako  his  manor  of  Brookland  life,  remainder 

2Hfl,  together  with  his  capital  messuage  and  farm  called  ^^  ^^^^^  ^^**  ^^ 

Broohlundy  to,  upon  and  for  the  uses,  trusts,  intents  and  survivorof  them, 

purposes,  and  with,  under  and  subject  to  the  powers,  pro-  should  pay  and 

visoes,  conditions  and  limitations  thereinafter  expressed  *^§  profiu'^or* 

of  and  concerning  the  same ;  that  is  to  say,  as  to,  for  so  much  thereof 

and  concerning  his  said  messuage  or  dwelling-house  *?  ^^®7  ?'  ^® 
.1,,,        .,,?  ,,  ,,  should  thmk 

wherem  he  then  dwelt,  with  the  closes,  lands  and  here-  proper,  for  the 

ditaments  thereunto  belonging  called  Bousden,  and  his  maintenance  of 
said  messuages,  lands  and  hereditaments  called  Bendon  chndren^urine' 
and  SlapSf  to  the  use  of  his  son,  iZ.  C  Bartlett  and  his  their  minorities, 
assigns  for  and  during  the  term  of  his  natural  life,  and,  *^^'  *^u*^ 
from  and  immediately  after  the  decease  of  his  said  son,  should  have  at- 
then  to  the  use  of  his  grandson  R.  C.  Bartleit  the  tained  twenty- 
younger,  and  the  heirs  male  of  his  body,  in  strict  settle-  ^^^  thelr^heirs 
ment,  with  remainder  to  the  use  of  the  daughters  of  the  and  assigns. 
said  jR.  C.  Bartlett,  the  younger,  as  tenants  in  common      ?n^j- j*^  "f ' 
in  tail,  with  remainder  to  the  use  of  the  testator's  own  ^j^^  ^^e  ]egal 
right  heirs  for  ever :  and,  as  to,  for  and  concerning  his  estate  in  fee  in 
said  manor  of  Broohland  Trill  together  with  his  said  ^f^Z/J'^ut  l\^t 

the  son  took  the 
legal  estate  for  his  life,  with  remainder  to  A,  and  B,  for  a 
chattel-interest,  with  remainder  to  the  son's  younger  children  in 
fee. 
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capital  messuage  or  tenement  and  fann  called  Broohland 
Farm^  to  the  use  of  his  said  son  R.  C.  Bartlett  and  his 
assigns  for  and  during  the  term  of  his  natural  life ;  and, 
from  and  after  his  decease,  in  trust  that  they,  the  said 
trustees  and  the  survivor  of  them,  should  pay,  apply  and 
dispose  of  the  rents,  issues  and  growing  proceeds  of  his 
last-mentioned  estates,  or  so  much  thereof  as  they  or  he 
should  think  proper,  for  the  maintenance,  support  and 
education  of  all  and  every  the  younger  child  and  children 
of  his  said  son  R.  C  Bartlett^  other  than  and  besides 
an  eldest  or  only  son,  during  their  respective  minorities, 
if  more  than  one,  and  if  but  one  such  younger  child,  then 
to  pay  and  apply  the  whole  thereof  for  and  towards  the 
maintenance  and  education  of  such  child  other  than  and 
besides  an  eldest  or  only  son ;  and,  from  and  immediately 
after  all  and  every  the  said  child  or  children  of  his  said 
son  R.  C.  Bartlett^  other  than  an  eldest  or  only  son, 
should  have  attained  their  respective  ages  of  twenty-one 
years,  then  to  the  use  of  all  and  every  such  child  or  chil- 
dren other  than  and  except  an  eldest  or  only  son, 
his,  her  and  their  heirs  and  assigns  for  ever,  as 
tenants  in  common  and  not  as  joint-tenants;  and,  if 
there  should  be  but  one  child  who  should  live  to  attain 
the  age  of  twenty-one  years  except  an  eldest  or  only  son, 
then  to  the  use  of  such  only  child,  his  or  her  heirs  or 
assigns  for  ever ;  and,  if  it  should  happen  that  all  such 
children  but  one  of  his  said  son  R.  C.  Bartlett  should 
happen  to  die  under  the  age  of  twenty-one  years,  then 
to  the  use  of  such  only  child  upon  his  or  her  attaining 
the  age  of  twenty-one  years,  his  or  her  heirs  or  assigns 
for  ever ;  and  if  all  such  children  of  his  said  son  should 
happen  to  die  under  the  age  of  twenty-one  years  and 
without  having  issue  of  his  or  her  bodies  lawfully  begot- 
ten, then  to  the  use  of  the  testator's  own  right  heirs 
for  ever.     Provided,  always,  and  it  was  his  further  will. 
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desire  and  meaning  that  it  should  be  lawful  for  his  said 
trustees  or  trustee  to  pay  or  apply  any  part  of  the  rents 
or  profits  of  the  said  trust  premises,  for  the  putting  or 
placing  any  or  either  of  the  sous  of  his  said  son  22.  C 
BartUtty  other  than  an  eldest  son,  in  any  business,  pro- 
fession or  employment,  or  otherwise,  for  his  or  their  pre- 
ferment or  advancement  in  the  world. 
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The  testator  died  shortly  after  the  date  of  his  will. 
Both  Newberry  and  Edye  survived  him.  Edye  died  in 
Newberry  s  lifetime.  Newberry  died  in  1836 ;  and  his 
heiivat-law  was  made  a  defendant.  On  the  Cause  com- 
ing on  to  be  heard,  it  was  objected  that  his  personal 
representative  ought  to  have  been  made  a  party.  In 
answer  to  that  objection,  it  was  said  that  Newberry  and 
Edye  took  the  legal  estate  in  fee  in  the  tenements 
devised  to  them. 

The  Vici^Chancellor  : 

I  deny  that  Newberry  and  Edye  took  the  legal  fee  in 
the  manor  of  Brookland  Trill  and  Brookland  Farm. 
The  testator's  son  took  the  legal  estate  for  his  life,  with 
remainder  to  Newberry  and  Edye  for  a  chattel-inter- 
est (a);  with  remainder  to  the  son's  younger  children 
in  fee. 

Mr.  Stuart^  Mr.  Bethell,  Mr.  James  Parker,  Mr. 
Rogers,  Mr.  Metcalfe  and  Mr.  Olasse,  were  the  counsel 
in  the  Cause ;  which  was  ordered  to  stand  over,  with 
liberty  to  the  Plaintifib  to  amend  by  adding  parties. 


(a)  See  Wyekham  v.  Wyekham,  18  Yes.  395. 
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Debtor  and 
Creditor. 
Voluntary 

Settlement, 


A  creditor  who 
seeks  to  set 
aside  a  volun- 
tary settlement 
made  bj  his 
debtor,  need  not 
prove  that  the 
settlor  was 
either  insolvent 
or  in  embarrass- 
ed circum- 
stances: it  is 
enough  for  him 
to  prove  that 
the  settlor  was 
indebted  at  the 
date  of  the  set- 
tlement, 


SCARF  r.  SOULByX 

1  HE  Bait  was  instituted  by  a  creditor,  on  behalf  of 
himself  and  the  other  creditors  of  a  testator,  for  the 
purpose  of  having  a  voluntary  settlement  of  certain  poli- 
cies of  insurance  made,  by  the  testator,  nearly  five  years 
prior  to  his  death,  declared  fraudulent  and  void  under 
13  Eliz.  c.  5.  The  object  of  the  settlement  was  to  pro- 
vide for  a  woman  with  whom  the  testator  was  cohabiting 
at  the  time,  and  for  the  children  she  had  had  during  the 
cohabitation.  It  did  not  appear  that  there  was  any  tnala 
fides  in  the  transaction,  or  that  the  testator  was,  though 
the  bill  so  alleged,  in  insolvent  or  embarrassed  circum- 
stances when  he  made  the  settlement :  but  it  was  proved 
that  he  then  owed  the  Plaintiff  200/.,  and  that  that 
sum  remained  due  at  his  death. 

Mr.  Stuart^  Mr.  James  Parker  and  Mr.  Younge^  for 
the  Plaintiff,  cited  Richardson  v.  Smallwood  (a),  Lush 
V.  Wilkinson  (6),  Holloway  v.  Millard  (c),  Townsend  v. 


^^^•^^^^^  •  ^'^^'f^^^^^^^^^^^  (^)»  *"*  Whittington  v.  Jennings  («). 


)  /i^^AS"! 


Mr,  Bethellj  Mr.  Bacon  and  Mr,  Sauthgate^  for  the 
Defendants,  the  executors  of  the  settlor  and  the  parties 
interested  under  the  settlement,  cited  Gray  v.  Ma- 
thias  (/),  and  Kidney  v.  Coussmaker  (g). 


(a)  Jac.  552. 
(6)  5  Ves.  384. 

(c)  1  Madd.  414. 

(d)  2  Beav.  340,   and  4 
Beav.  58. 


(e)  Ante,  Vol.  VI.  page 
493. 

(/)  5  Ves,  286. 

(g)  12  Ves.  136 ;  see  page 
155. 
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The  ViGE-CHANCELLOBy  having  taken  time  to  read 
over  the  pleadings,  said : 

It  is  stated,  in  the  bill,  that  the  settlor  was  embar- 
rassed and  insolvent  when  he  made  the  settlement :  but 
that  is  superfluous.  It  appears,  from  what  Lord  Hard- 
vncke  says  in  Lord  Townshend  v.  Windham  (A),  that  it 
is  quite  enough  to  prove  that  he  was  indebted  at  the 
time.  Lord  Harduncke  says  :  **  I  know  no  case  on  the 
13th  Eliz.,  where  a  man  indebted  at  the  time,  makes  a 
mere  voluntary  conveyance  to  a  child,  without  considera- 
tion, and  dies  indebted,  but  that  it  shall  be  considered 
as  part  of  his  estate  for  the  benefit  of  his  creditors.*^ 
Therefore,  I  shall  declare  that  the  settlement  in  this 
case  is  void  as  against  the  creditors  of  the  settlor,  and 
that  the  monies  secured  by  the  policies  (which  have 
been  received  by  his  executors)  are  assets  for  the  pay- 
ment of  his  debts. 


1848. 


Scarf 

V, 
SOULBY. 


(A)  2  Vez.  1 ;  see  page  11. 
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1848:  EX  PARTE  THE  NEWPORT   MARSH  \/ 

toTl^.  TRUSTEES. 


^  _  ^ 


ConstrueHon.     By  a  local  Act  of  Parliament  (4th  Geo.  III.  c  69) 
Corporation,     intituled  ^'  An  Act  for  dividing  and  incloeiog  a  Waste 
^l^lZir^t  Ground  called  the  Marsh  in  the  Township  of  Newport 
....^         in  the  County  of  Salop,  and  for  applying  the  Produce 
Trustees  under    thereof  to  the  several  Purposes  therein  mentioned,^  afler 
Y^      tl      "     reciting  that  there  was,  within  the  township,  a  common 
dividing  and  in-  waste  ground  called  the  Marsh,  containing  one  hundred 
closing  a  com-     ^nd  seventeen  acres  or  thereabouts,  wherein  each  house- 
a  corporation,  by  ^^1^^^  ^^  ^^^  tovm  had,  from  time  immemorial,  had  a 
imphcation.         right  of  turning  a  milch  cow,  which  privilege  had  proved 
of  very  little  advantage  to  the  town  ;  and  that  the  Earl 
of  Shrewsbury  and  Earl  Oower  were  lords  of  the  manor 
of  Newport^  and  the  former  was  entitled  to  four  beast- 
gates  in  the  Marsh :  it  was  enacted  that  those  two  noble- 
men and  their  respective  heirs,  Robert  Pigott,  Charles 
Baldwyn  and  James  Coles,  Esqrs.  and  their  respective 
heirs,  the  Rev.  Wm.  Pigott,  rector  of  Edgmond  and  his 
successors  rectors  of  Edgmond  for  the  time  being,  the 
Rev.  r.  Holbrooke,  the  Rev.  J.  Haynes^  the  Rev.  -R. 
Marhham,  the  Rev.  R.  Ridershart,  minister  of  Newport, 
and  his  successors  *  the  minister  of  Newport  for  the  time 
^*^'         being,  the  Rev.  S.  Lea,  schoolmaster  of  Newport,  sjxd 
his  successors*  the  head-schoolmaster  of  Newport  for  the 
time  being,  the  Rev.  J.  Justice  of  Ightid,  William  Brooke 
of  ChetwyndEnd,  Edward  Pearson  of  TetnallsLui  certain 
other  individuals  who  were  therein  named  and  mentioned 
to  be  resident  burgesses  of  Newport,  and  their  respective 
heirs,  and  all  burgesses  of  Newport  thereafter  to  be 
created,  and  their  heirs  respectively,  during  the  time  of 
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their  respective  residence  within  the  said  borough ;  John 
Leake^  Thomas  Marshall,  Thomas  Dean^  &c.,  (Sec,  (Sec. 
inhabitants  of  Newport,  should  be,  and  they  were  thereby 
trustees  for  inclosing,  improving  and  dividing  the  Marsh 
and  putting  the  Act  in  execution :  and  that,  upon  the 
death  of  any  trustee  thereby  appointed  or  thereafter  to 
be  appointed  whose  heir  should  not  succeed  to  the  trust, 
it  should  be  lawful  for  the  surviving  or  remaining  trustees, 
or  any  nine  or  more  of  them,  from  time  to  time,  to  elect 
one  other  person  to  be  a  trustee  in  the  room  of  every 
trustee  so  deceased ;  but  that  notice  in  writing  of  the 
time  and  place  of  meeting  for  every  such  election,  should 
be  fixed  upon  the  most  public  place  of  the  market-hall 
in  Newport,  ten  days  at  least  before  every  such  meeting; 
and  all  persons  who  should  be  so  elected,  were  thereby 
vested  with  the  same  power  for  putting  the  Act  in  exe- 
cution as  the  parties  in  whose  place  they  should  be  chosen, 
were  vested  with :  That  no  person  should  be  capaMe  of 
acting  as  a  trustee  in  the  execution  of  the  Act,  unless  he 
should  be,  in  his  own  right  or  in  right  of  his  wife,  in  the 
actual  possession  and  enjoyment  of  the  rents  and  profits 
of  lands,  tenements  and  hereditaments  of  the  clear  yearly 
value  of  20/.,  or  possessed  or  entitled  to  a  personal  estate 
to  the  value  of  500/. :  That  the  trustees  or  any  five  or 
more  of  them,  should  meet  together,  at  the  Swan  Inn  in 
Newport,  on  the  tenth  of  May  1764,  and  should  then  and 
from  time  to  time  adjourn  themselves  and  meet  at  the 
same  or  such  houses  and  places  in  Newport  as  they  or 
any  five  or  more  of  them  should,  from  time  to  time,  think 
most  convenient;  and  that  all  acts,  orders  and  deter- 
minations of  the  trustees  in  execution  of  the  Act  should 
be  made  at  meetings  to  be  held  by  virtue  of  the  Act,  and 
not  otherwise,  and  that  no  such  act,  order  or  deter- 
mination should  be  made  unless  a  majority  of  the  trustees 
present  should  concur  therein ;  nor  should  any  such  act, 
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order  or  determination  be  revoked  or  altered,  or  the 
Marsh  leased  or  mortgaged  unless  nine  trustees  should 
be  present.  The  Act  further  enacted  that  all  right  of 
common  or  pasturage  in  or  upon  the  Marsh  should  cease 
and  be  extinguished,  from  and  immediately  after  the 
passing  of  the  Act :  and  it  authorized  and  required  the 
trustees  or  any  five  or  more  of  them,  to  cause  the  Marsh 
to  be  surveyed  as  soon  as  conveniently  might  be  after 
their  first  meeting,  and  to  allot  a  portion  of  it  to  Lord 
Shrewsbury^  as  a  satisfaction  of  his  beast-gates ;  and  it 
directed  that  the  residue  of  the  Marsh  should  be,  and 
the  same  was  thereby  vested  in  the  trustees  and  their 
successors  for  ever,  freed  and  discharged  of  and  from  all 
right,  title  and  interest  whatsoever  which  the  householders 
of  the  town  or  any  other  person  or  persons  could  or  might 
have  in  or  to  the  same  or  any  part  thereof,  except  as 
thereinafter  excepted^  in  trust  nevertheless  for  the  pur- 
poses thereinafter  mentioned.  The  Act  then  directed 
that  the  trustees,  or  any  nine  or  more  of  them,  should 
cause  the  residue  of  the  Marsh  to  be  inclosed  and  im- 
proved in  such  manner  and  by  such  ways  and  means  as 
they  should  think  most  expedient  and  beneficial  for  the 
purposes  of  the  Act ;  and  that  it  should  be  lawful  for 
the  trustees,  or  any  nine  or  more  of  them,  to  mortgage 
or  let  the  same  or  any  part  or  parts  thereof,  from  time  to 
time,  to  any  person  or  persons  who  should  be  willing  to  ad- 
vance money  thereupon  or  to  take  the  same,  for  such  term 
or  terms,  and  under  such  rents  and  reservations,  by 
and  with  such  covenants,  provisoes  and  agreements  as 
they  or  any  nine  or  more  of  them  should  think  proper  and 
convenient ;  and,  out  of  tlie  monies  to  be  borrowed  upon 
mortgage  or  to  arise  from  the  rents  and  profits  of  the 
Marsh,  in  the  first  place,  to  pay  the  expenses  of  obtain- 
ing the  Act  and  of  inclosing,  draining,  improving  and 
preserving  the  residue  of  the  Marsh,  and,  afterwards,  to 
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pay  all  chief  rents  due  to  the  lords  of  the  manor  as  the 
same  should  become  due ;  and  to  apply  the  residue  of 
the  monies  arising  from  the  Marsh,  in  paving  and  keep- 
ing in  repair  the  streets  of  Newport;  in  repairing  and 
keeping  in  repair  the  market-hall  and  public  cross  there; 
and  in  carrying  on,  encouraging  and  extending  a  woollen 
or  some  other  manufacture  within  the  township,  by  such 
ways  and  means,  and  under  such  rules,  orders  and  regu- 
lations, as  they  or  any  nine  or  more  of  them  should,  from 
time  to  time,  direct,  order  or  issue  for  those  purposes 
respectively ;  in  apprenticing  poor  children  who  were 
parishioners  of  Newport ;  or  to  or  for  such  other  pur- 
poses as  the  trustees,  or  any  nine  or  more  of  them,  should 
think  proper.  The  Act  next  empowered  the  trustees, 
or  any  five  or  more  of  them,  from  time  to  time,  to  cause 
a  certain  watercourse  from  the  Marsh,  to  be  deepened 
and  widened  in  such  manner  as  they  should  think  proper; 
and  enacted  that,  in  case  the  owners  and  occupiers  of 
lands  adjoining  the  Marsh,  should,  at  any  time  thereafter, 
neglect  to  keep  their  fences  in  repair  and  their  ditches 
sufficiently  widened  and  cleansed,  it  should  be  lawful 
for  the  trustees,  or  any  five  or  more  of  them,  to  cause 
the  same  to  be  done,  and  to  levy  the  charges  thereof  by 
distress  and  sale  of  such  goods  and  chattels  as  should 
then,  or  at  any  time  thereafter,  be  found  on  the  lands  or 
grounds  to  which  the  fences  or  ditches  should  belong. 
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Upon  the  hearing  of  a  petition  presented  by  nine  of 
the  trustees  of  the  Marsh,  for  payment  of  a  sum  of  money 
which  had  been  paid  into  Court  by  a  railway  company, 
who  had  taken  part  of  the  Marsh  for  the  purposes  of 
their  undertaking,  the  question  was  whether  the  trustees 
were  not,  in  effect,  constituted  a  body  corporate  by  their 
Act  of  Parliament. 
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Mr.  Matins  and  Mr.  Little  appeared  i^n  the  peti- 
tion ;  and  the  latter  gentleman,  who  raised  the  question, 
referred  to  The  Conservators  of  the  Bioer  Tone  y. 
Ash  (a). 

The  Vicb-Chancbllor  : 

I  have  read  over  the  Act  of  Parliament ;  and,  as  I 
understand,  the  only  question  that  I  have  to  decide,  is 
whether  that  body  which  was  created  by  the  Act  of 
Parliament,  is  a  corporation. 

I  cannot  but  think,  from  the  nature  of  the  proviskms 
of  the  Act,  that  it  was  intended  that  the  body  should 
continue  for  ever,  and  that  they  should  hold,  for  ever, 
the  Marsh  in  question. 

The  frame  of  the  Act  is  this.  First  of  all,  the  Eari  of 
Shrewsbury  and  his  heirs,  and  Lord  Oower  and  his  heirs, 
and  then  some  gentlemen  who  are  named  and  their 
heirs,  and  then  a  variety  of  other  persons  who  are  named, 
and  then  the  schoolmaster  for  the  time  being,  and  the 
resident  burgesses  for  the  time  being,  and  then  all  the 
persons  that  should  at  any  time  thereafter  be  burgesses, 
and  their  heirs,  during  the  time  of  their  residence  in  the 
borough,  were  to  be  trustees  for  inclosing,  improving, 
and  dividing  the  Marsh  and  for  putting  the  Act  into 
execution.  Now,  putting  the  Act  into  effect  was  a  thing 
which,  of  necessity,  would  continue  without  limit. 
There  was  no  period  of  time  when  the  Act  might  not  be 
capable  of  being  put  into  operation ;  and,  though  there 
are  purticular  modes  pointc^l  out  in  the  statute,  by  means 
of  which  some  of  the  body  might  act,  yet  it  is  stated 


(a)  10  Barn.  &  Cress.  349. 
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what  they  were  to  do ;  they  were  to  make  leases  and 
mortgages ;  and,  consequently,  therefore,  whatever  might 
be  the  intention  of  the  Legislature,  yet,  if  I  find  the  fact 
to  be  that  the  necessary  construction  of  the  Act  of  Par- 
liament is  that  the  persons  named  were  to  hold  certain 
lands  for  ever,  and  to  deal  with  them  for  ever,  it  appears 
to  me  that  they  necessarily  became  a  corporation, 
although  they  are  not  expressly  made  so  by  the  Act. 
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It  is  said,  in  Co.  Litt.  page  260,  a,  respecting  a  cor- 
poration :  ^^  This  is  a  body  to  take  in  succession,  framed 
(as  to  that  capacity)  by  policy ;  and,  thereupon,  it  is 
called  here,  by  Littleton,  a  body  politic ;  and  it  is  also 
called  a  corporation  or  a  body  corporate ;  because  the 
persons  are  made  into  a  body,  and  are  of  capacity  to  take 
and  grant,"^  &c.  In  this  case,  a  limited  mode  of  carry- 
ing out  the  Act  is  expressly  pointed  out  by  it,  that  is, 
by  leasing  and  mortgaging ;  and  it  appears  to  me,  there- 
fore, that  although  there  are  no  words  found  in  it,  as  to 
the  trustees  taking  in  succession,  yet,  by  the  very  consti- 
tution of  the  body  itself,  and  by  the  powers  given  to  it 
by  the  Act,  it  must  be  taken  to  be  a  corporation. 


The  question  however,  is  a  legal  one,  and,  therefore, 
the  parties,  if  they  are  not  satisfied  with  my  opinion, 
must  take  the  opinion  of  a  Court  of  Law  upon  it. 
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Construction. 

A  married  lady 
having,  under 
her  settlement, 
freehold  pro- 
perty settled  to 
ner  separate  use, 
and  power  to 
dispose  of  it  by 
will,  exercised 
that  power  by 
devising  a  cer- 
tain part  of  the 
property  to  A. 

for  life,  with  remainder  to  her  nephew,  and  gave  all  the  other  free- 
hold tenements,  which  she  had,  in  anywise,  power  to  dispose  of,  to 
her  nephew  for  life,  with  remainder  to  his  chdldren.  She,  afterwards, 
purchased  some  leasehold  tenements,  out  of  her  separate  property, 
and  had  them  assigned  to  M,,  in  trust  as  she  should  by  deed,  will  or 
codicil,  appoint :  and,  in  exercise  of  that  power,  she,  by  a  codicil, 
bequeathed  the  leaseholds  to  her  nephew,  and  confirmed  her  will. 
Some  time  afterwards  she  purchased  the  reversion  in  fee  of  the  lease- 
holds, and  had  it  conveyed  to  N.  in  trust  as  she  should,  by  deed  or 
will,  appoint.  She  then  made  another  codicil,  in  exercise,  expressly, 
of  the  power  reserved  to  her  by  the  settlement  and  of  all  other  jftowers, 
and  thereby,  after  reciting  the  specific  devise  made  by  her  will,  she 
gave  the  property  which  was  the  subject  of  that  devise,  to  A.  in  fee. 
Held  that  the  second  codicil  did  not  republish  the  will,  and,  there- 
fore, that  the  reversion  in  fee  in  the  leaseholds,  did  not  pass  by  the 
residuary  xlevise  in  the  will,  but  the  testatrix  died  intestate  as  to  it. 


JOWETT  V.  BOARD.    '/ 

1  HIS  was  a  suit  for  the  administration  of  the  estate  of 
Harriot  Countess  of  Winterton,  the  testatrix  in  the 
Cause.  On  the  hearing  of  a  petition  praying  for  leave  to 
except  to  the  Master's  report  ofiade  in  obedience  to  the 
decree  in  the  Cause,  the  question  was  whether  a  codicil 
made  by  the  Countess,  in  October  1829,  operated  as  a 
republication  of  her  will,  and  made  it  pass  freehold  pro- 
perty purchased  by  her  after  the  date  of  her  will. 

The  petition,  which  was  presented  by  the  Defendants 
Richard  Board  and  John  Eldridge^  the  surviving  exe- 
cutors of  the  testatrix's  will  and  codicils,  stated  that  the 
testatrix,  Harriot^  the  wife  of  Edward  Earl  of  Winter- 


Practice, — Petition. — Report. 
After  a  Master*  $  report  had  been  absolutely  confirmed,  a  petition 
was  presented  for  leave  to  except  to  it.  The  petition  was  heard 
with  the  Cause  for  further  directions,  and  the  Court,  without  direct- 
ing a  reference  back  to  the  Master^  made  aa  order  in  accordance 
with  the  prayer  of  the  petition.  " 
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by  her  marriage-settlement,  enabled  to  dispose  of  her         Jowbtt 
separate  estate ;  and  that  she  was  also  entitled  to  dis-  v. 

pose  of  property  purchased  by  her  with  the  accumula-  Board. 
lations  of  her  separate  estate :  that,  in  exercise  of  those 
powers,  she  made  her  will,  dated  the  21st  of  March 
1823,  whereby,  amongst  other  things,  she  gave,  devised, 
directed,  limited  and  appointed  her  glebe  land  in  the 
parish  of  Westerham  in  Kenty  and  also  her  parsonage 
field  in  Westerham^  together  with  certain  other  premises 
therein  mentioned,  unto  and  to  the  use  of  the  Reverend 
John  Hanlejfy  since  deceased,  and  the  petitioner,  John 
Eldridge^  their  heirs  and  assigns,  in  trust  for  the  other 
petitioner  Richard  Board  and  his  assigns  for  his  life, 
and,  after  his  death,  upon  trust  to  sell  the  said  premises, 
and  to  stand  possessed  of  the  net  proceeds  of  the  sale, 
upon  the  trusts  declared,  by  the  testatrix,  of  the  residue 
of  her  personal  estate;  and  that  she  gave,  devised, 
directed  and  appointed  all  the  messuages,  lands,  tene- 
ments, hereditaments  and  real  estate  whatsoever  and 
wheresoever,  not  thereinbefore  specifically  devised  or  ap- 
pointed, which  she  had,  in  anywise,  power  to  give,  de- 
vise, direct  or  appoint  or  otherwise  dispose  of,  at  Law 
or  in  Equity,  by  her  will,  for  any  estate  of  freehold  and 
inheritance  or  of  freehold  only,  in  possession,  reversion, 
remainder  or  expectancy,  unto  and  to  the  use  of  the 
petitioners  and  Hanley,  their  heirs  and  assigns,  in  trust 
for  her  nephew,  Wiltiam  Board  Edward  Gibbs  Crauh 
furdy  and  his  assigns  during  his  life,  and,  after  his 
decease,  in  trust  for  his  ciiildren  who  should  attain 
twenty-one,  their  heirs  and  assigns  for  ever,  equally,  as 
tenants  in  common :  And  that  the  testatrix  also  gave, 
bequeathed,  directed  and  appointed,  unto  the  petition- 
ers and  Hanley^  their  executors,  administrators  and  as- 
signs, all  monies  and  securities  for  money  and  other  per- 
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sonal  estate  and  effects  whatsoever  and  wheresoever, 
which  she  had,  m  anywise,  power,  by  her  will,  to  give, 
bequeath,  direct  or  appoint,  not  thereinbefore  specifically 
bequeathed  or  appointed,  upon  trust  to  convert  the  same 
and  invest  the  proceeds  in  government  securities,  and  to 
pay  the  interest  and  dividends  to  her  nephew  and  his 
assigns  during  his  life,  and,  after  his  death,  to  stand 
possessed  of  the  same  in  trust  for  his  children  who 
should  attain  twenty-one,  in  equal  shares  as  tenants  in 
common.  The  petition  next  stated  that,  in  1826,  the 
testatrix  purchased,  from  J.  X.  Minet^  Esq.,  out  of  her 
own  separate  monies,  certain  freehold  and  leasehold 
hereditaments  in  K&nt^  and,  by  indentures  of  lease  and 
release  and  assignment  dated  the  24th  and  25th  of  Sep- 
tember 1826,  the  leasehold  hereditaments  were  assigned 
to  the  petitioner  Board  (a  trustee  named  for  the  testa- 
trix), his  executors,  &c.,  for  the  residue  of  the  term  therein, 
and  the  freehold  hereditaments  were  conveyed  unto  and 
to  the  use  of  Board,  his  heirs  and  assigns ;  and  it  was 
thereby  declared  that  Board,  his  heirs,  executors,  admi- 
nistrators and  assigns  should  stand  seised  and  possessed 
of  the  said  freehold  and  leasehold  premises,  in  trust, 
during  the  life  of  the  testatrix,  to  pay  the  rents  to  her 
or  her  appointment,  for  her  separate  use,  and  to  convey 
and  assign  the  same,  either  in  her  lifetime  or  after  her 
decease,  unto  such  persons  as  she,  by  deed,  will  or 
codicil  should  direct,  limit,  give  or  appoint  the  same, 
and,  in  default  thereof,  upon  trust,  after  her  decease,  to 
convey  and  assign  the  same  unto  such  person  as  should 
be  her  heiMit-law  at  her  decease  ;  it  being  intended  that 
the  said  leasehold  premises  should  be  held  together  with 
the  said  freehold  hereditaments.  The  petition  further 
stated  that  the  testatrix  made  a  codicil  to  her  will,  dated 
the  21st  of  April  1828,  which,  so  far  as  it  was  material, 
was  as  follows :  *^  And  whereas  I  have  lately,  and  long 


CASES  IN  CHANCERY. 


866 


since  the  making  and  publishing  of  my  said  will,  out  of 
the  principal  of  the  said  stocks  so  invested  in  the  public 
funds,  purchased)  from  J.  L.  Minet,  Esq.,  all  that  capital 
messuage  or  tenement  situate  in  the  town  of  Westerkam^ 
together  with  the  garden,  yard,  coach-house,  stables  and 
other  buildings  thereunto  belonging,  late  in  the  occu- 
pation of  Mrs.  Larkins ;  and  also  all  that  messuage  and 
butcher's  shop  and  other  buildings  situate  also  in  the 
said  town,  late  in  the  occupation  of  jP.  Payne^  and  also 
all  that  messuage  or  cottage,  croft  of  land  and  other 
premises,  situate  also  in  the  said  town,  late  in  the  occu- 
pation of  J.  Alcharnej  part  of  which  said  hereditaments 
and  premises  is  freehold  and  part  leasehold  for  the  re- 
mainder of  a  term  of  ninety-nine  years,  and  which  said 
freehold  and  leasehold  messuages,  shop,  garden,  croft  of 
land,  hereditaments  and  premises  were  conveyed  by  in- 
dentures of  lease  and  release  and  assignment  bearing  date 
respectively,  the  lease,  the  24th  and  the  release  and 
assignment,  the  25th  of  September  now  last,  by  the  said 
J.  Z.  lUinet  and  others  to  the  said  Rlcliard  Board  and 
to  his  heirs,  executors,  administrators  and  assigns  as  a 
trustee  for  me,  upon  trust  that  the  said  Richard  Boards 
his  heirs,  executors,  administrators  and  assigns  respect- 
ively, shall  and  do  convey,  assign  and  dispose  of  the  said 
freehold  and  leasehold  capital  and  other  messuages,  shop, 
garden,  buildings,  hereditaments  and  premises,  either  in 
my  lifetime  or  after  my  decease,  unto  such  person  or 
persons  and  for  such  estate  and  estates,  use  and  uses, 
intents  and  purposes,  as  I  shall,  by  any  deed  or  deeds 
writing  or  writings  under  my  hand  and  seal,  or  by  my 
last  will  and  testament  or  any  codicil  or  codicils,  direct, 
give,  limit  or  appoint :  Now  I  do,  by  this  codicil  to  my 
last  will  and  testament,  in  exercise  of  the  said  power  so 
vested  in  me  in  and  by  the  said  release  and  assignment, 
or  of  any  other  power  or  authority  enabling  me  so  to  do. 
Vol.  XVI.  b  b 
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devi8e»  bequeath,  direct,  limit,  give  and  appoint  all  and 
singular  the  said  capital  messuage,  coach-house,  stables, 
garden,  yard  and  other  buildings  thereunto  belonging, 
and  the  said  other  messuage  or  tenement,  butcher^s 
shop,  croft  of  land,  gardens,  yards,  buildings,  heredita- 
ments and  appurtenances  to  the  same  belonging,  and  all 
and  singular  other  the  premises  so  purchased  by  me  of 
the  said  •/.  L.  Minet  and  conveyed  and  assigned  to  the 
said  Richard  Board  in  trust  as  aforesaid,  unto  the  said 
Richard  Boards  John  Hanley^  and  John  JEldridge  and 
their  heirs,  executors  and  administrators,  upon  trust,  as 
soon  as  conveniently  may  be  after  my  decease,  to  sdl  the 
same,  and  to  lay  out  and  invest,  in  their  names,  the 
monies  arising  from  such  sale,  in  the  parliamentary 
stocks  or  public  funds,  and  pay  the  interest  and  divid^da 
of  the  same  unto  my  said  nephew  and  his  assigns  during 
his  life,  and,  after  his  decease,  to  stand  possessed  of  the 
principal,  in  trust  for  all  and  every  the  children  and 
child  of  my  said  nephew,  who,  being  a  son  or  sons,  shall 
attain  the  age  of  twenty-one  years,  or,  being  a  daughter 
or  daughters,  shall  attain  that  age  or  marry,  to  be  divided 
between  or  among  them,  if  more  than  one,  in  equal 
shares,  and  if  but  one  such  child,  the  whole  to  be  in 
trust  for  such  only  child  C  the  testatrix  then  directed 
the  trustees  to  accumulate  the  income  of  the  trust  funds 
after  the  death  of  her  nephew  and  until  the  shares  of  his 
children  should  vest  in  them,  and  that  the  accumulations 
should  be  held  upon  the  same  trusts  as  the  capital  was 
subject  to;  and  that,  if  her  nephew  should  have  no 
child  who  should  become  ^ititled  to  a  vested  interest 
in  the  trust  funds,  the  same  and  the  aocumulaticms 
thereof,  should  be  held  upon  the  same  trusts  as  were 
declared,  in  her  will,  of  the  residue  of  her  funded 
property  standing  in  the  names  of  her  nephew  and 
two  other  persona,  and  of  the  money  in  the  hands 
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of  her  bankers;  and  she  ratified  and  confirmed  her  will 
in  every  other  respect  whatsoever.  The  petition  then 
stated  that,  in  November  1828,  the  testatrix  purchased, 
out  of  her  separate  monies,  the  reversion  in  fee  of  the 
said  leasehold  hereditaments;  and,  by  indentures  of 
lease  and  release  dated  the  6th  and  6th  of  that  month, 
the  reversion  was  conveyed  unto  and  to  the  use  of  John 
Jones  (a  trustee  named  for  the  testatrix)  and  his  heirs 
and  assigns,  upon  trust  to  pay  the  testatrix  the  rents 
during  her  life,  for  her  separate  use,  and  to  convey  the 
hereditaments,  in  her  lifetime  or  after  her  death,  unto  such 
persons  as  she  should,  by  deed  or  will,  direct  or  appoint, 
and,  in  default  thereof,  upon  trust,  after  her  decease,  to 
convey  the  same  hereditaments  unto  her  heir-at-law,  his 
heirs  and  assigns.  The  petition  further  stated  that  the 
testatrix  made  another  codicil  to  her  will,  dated  the  7th 
of  October  1829,  and  which  was  as  follows :  *'  This,  is  a 
codicil  to  the  last  will  and  testament  of  me,  Harriot  the 
wife  of  Edward  Earl  of  Winterton^  made  under  and  by 
virtue  of  and  in  exercise  of  the  power  or  powers  for  that 
purpose  reserved  to  me  in  and  by  a  certain  indenture  of 
settlement  executed  previously  to  and  in  contemplation  of 
my  marriage  with  the  said  JSarl^  and  of  every  or  any 
other  power  in  anywise  enabling  me  in  this  behalf: 
Whereas  I  have,  in  and  by  my  said  will,  given,  devised, 
directed,  limited  and  appointed,  inter  aKa,  all  my  glebe- 
land  in  the  parish  of  Westerham  in  the  county  of  Kent, 
and  all  that  the  Parsonage-field  in  Westerham  aforesaid, 
unto  and  to  the  use  of  certain  trustees  therein  named, 
their  heirs  and  assigns  for  ever,  upon  and  for  the  trusts, 
intents  and  piu7)oses  and  with,  under  and  subject  to  the 
powers,  provisoes  and  declarations  therein  expressed  and 
declared  of  and  concerning  the  same,  that  is  to  say,  in 
trust  for  the  said  Richard  Board  and  his  assigns  during 
his  life,  and,  after  the  decease  of  the  said  Richard 
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ence to  my  said  will,  will  more  fully  appear :  Now  I  do, 
hereby,  by  virtue  of  the  power  and  authority  hereinbefore 
alluded  to  aiid  of  all  other  powers  and  authorities^  give, 
devise,  limit  and  appoint  all  my  said  glebe-land  in  the 
parish  of  Westerham  and  all  that  the  said  Parsonage- 
field  in  Westerham  aforesaid,  and  all  my  estate,  right, 
title  and  interest  in  and  to  the  same,  unto  and  to  the 
use  of  the  said  Richard  Boards  his  heirs  and  assigns 
for  ever.'^     The  petition  then  stated  that  the  testatrix 
survived  her  husband  and  died  on  the  21st  of  April 
1831,   leaving  her   nephew  her  sole  heir  at  common 
law  and  in  gavelkind:   That  the  properties  comprised 
in  the  indentures  of  the  24th  and  25th  of  Septem- 
ber 1826,  and  in  the  indentures  of  the  5th  and  6th 
of  November  1828,  were  greatly  intermixed  with  each 
other,  and   that,  all  parties  interested  therein  being 
desirous  that  the  same  should  be  sold,  the  petitioners, 
in  1836,  sold  the  same  for  2500/. :  That,  at  the  time  of 
the  sale,  the  petitioners  were  advised  that  the  equitable 
estate  in  fee  in  the  reversion  conveyed  by  the  inden- 
tures of  the  5th  and  6th  of  November  1828,  had  de- 
scended to  the  testatrix^s  nephew;   and  that  he  was 
ako  absolutely  entitled  to  the  equitable  interest  in  the 
*  Sic.  term,  by  reason  of  the  same  having  been  merged*  by  the 

subsequent  purchase  of  the  reversion ;  and  that  the  ap- 
pointment of  the  leasehold  estates  contained  in  the 
codicil  of  the  21st  of  April  1828,  had  been  thereby 
defeated :  That  it  was  agreed  that,  out  of  the  sum  of 
2500/.,  the  sum  of  2000/.  should  be  taken  as  the  propor- 
tionate value  of  the  fee  simple  and  inheritance  in  posses- 
sion of  such  parts  of  the  hereditaments  as  were  not  com- 
prised in  the  term  of  ninety-nine  years,  and  the  sum  of 
500/.  as  the  proportionate  value  of  the  fee  simple  and 
inheritance  in  possession  of  such  part  of  the  same  here- 
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ditaments  as  were  comprised  in  the  same  term  of  years :  1848. 

That  the  said  sum  of  500/.  was  further  apportioned  in  man-         j    ' 
ner  following,  that  is  to  say^  200/.,  part  thereof,  was  fixed  v. 

as  the  proportionate  value  of  the  said  leasehold  interest        Boarb. 
for  the  residue  of  the  term  of  ninety-nine  years,  and  the 
sum  of  300/.,  residue  thereof,  as  the  proportionate  value 
of  the  reversion  in  fee  simple  therein  expectant  on  the 
determination  of  the  term :  That  the  testatrix's  nephew 
joined  in  the  conveyance  of  the  said  property  to  the 
purchaser  of  it,  and  thereupon  the  500/.  was  paid  to  him : 
That  the  Master^  in  pursuance  of  the  decree  in  the 
Cause,  made  his   general   report  dated    the   13th  of 
January  1848,  and  thereby  found  that  the  hereditaments 
and  premises  mentioned  in  the  indentures  of  the  25th  of 
September  1826  and  the  6th  of  November  1828,  con- 
sisted of  a  messuage  or  tenement  with  the  garden,  yard, 
coachrhouse,  stable  and  other  buildings  thereto  belong- 
ing, situate  in  Westerham,  in  the  occupation  of  Mrs. 
LarkijiSj  and  also  a  messuage  and  butcher's  shop  and 
other  buildings,  situate  in  Westerham,  near  to  or  ad- 
joining the  last-mentioned  messuage,  late  in  the  occu- 
pation of  F.  Payne^  and  also  a  messuage  and  cottage  and 
close  of  land  and  other  premises  situate  in  Westerham 
and  near  to  and  adjoining  the  said  premises  in  the  occu- 
pation of  Mrs.  Larkins  and  occupied  by  John  Alchome^ 
which  last-mentioned  hereditaments  and  premises  were 
purchased,  by  the  testatrix,  and  conveyed  in  trust  for  her 
since  the  date  and  execution  of  her  will,  and  part  thereof 
for  an  estate  of  inheritance  in  fee  simple,  and  part  thereof 
for  the  unexpired  residue  of  a  term  of  ninety-nine  years, 
and  were  devised  and  appointed,  or  intended  so  to  be, 
by  the  first  codicil  to  her  will,  to  the  petitioners  and 
J.  Hartley^  and  their  heirs,  executors  and  administrators, 
upon  trust  to  sell  the  same  and  invest  the  proceeds  as 
therein  mentioned,  and  stand  possessed  of  the  securities 
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1848.  for  the  same,  upon  trust  to  pay  the  interest  to  the  tes- 

JowETT        tatrix's  nephew  during  his  life,  and,  after  his  death, 
o.  upon  certain  trusts  for  his  children ;  and  that,  after  the 

Board.  ^^^  ^f  ^jj^  g^^j j  ^^^^  codicil,  she  purchased  the  reversion 
in  the  leasehold  part  of  the  said  premises;  and  that, 
soon  after  her  death,  the  petitioners  entered  into  the 
possession  of  the  last-mentioned  premiises  and  paid  the 
rents  to  the  testatrix''s  nephew,  and  continued  so  to  do 
until  the  year  1836,  when  they  sold  the  same  hereditar 
ments,  in  pursuance  of  the  trusts  of  the  said  will,  for 
2500/.,  with  which  sum  the  Master  had  charged  the 
petitioners ;  and  the  Master  found  that  the  petitioners 
had  applied  part  of  the  2500/.  in  the  manner  set  forth  in 
his  report,  amounting  to  2040/.  9«.,  which  being  deducted 
from  the  2600/.,  there  remained  459/.  lis.  due,  from  the 
petitioners,  in  respect  of  the  2500/. :  That  the  report 
had  been  absolutely  confirmed:  That  the  petitioners  were 
advised  that  the  testatrix^s  nephew  was,  as  the  heir-atr 
law  and  as  the  gavelkind  heir  of  the  testatrix  and  under 
the  circumstances  before  stated,  entitled  to  receive  the 
500/. :  That  the  Master,  in  and  by  his  report,  had  con- 
sidered and  treated  the  500/.  as  having  been  impro- 
perly paid,  by  the  petitioners,  to  the  testatrix's  nephew, 
and  had  accordingly  refused  to  allow  the  petitioners  the 
500/.,  in  their  discharge :  That  the  Cause  had  been  set 
down  to  be  heard  for  further  directions :  That  a  petition 
had  been  presented  on  behalf  of  the  Defendants,  the 
children  of  the  testatrix'*s  nephew,  seeking  to  make  the 
petitioners  responsible  for  the  500/.  paid  to  their  father, 
together  with  compound  interest  thereon  from  the  death 
of  their  father  (which  happened  in  1840)  to  the  period 
of  their  attaining  their  respective  ages  of  twenty-one. 

*    The  petition  prayed  that  the  petitioners  might  be  at 
liberty  to  except  to  those  parts  of  the  report  whereby 
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the  Master  had  found  that  the  premiees  thereinbefore 
mentioned,  ware  devised  and  appcMnted,  or  intended  so 
to  be,  by  the  first  codicil ;  and  whereby  he  had  found 
that  459/.  11«.  remained  due,  from  the  petitioners,  in 
req)eet  of  the  2500/. :  and  that,  if  necessary  or  proper, 
the  petition  might  be  deemed  to  be  and  be  treated  as 
being  in  the  nature  of  exceptions  to  the  report  in  the 
matten  above  complained  of,  and  might  come  on  (as  it 
did)  to  be  heard  with  the  Cause  on  fiirther  directions. 


1848. 


JOWSTT 
9. 

Board. 


Mr.  Holt  and  Mr.  EbmUy^  in  support  of  the  petition, 
contended  that  the  term  of  ninety-nine  years,  was 
mei^ged,  in  equity,  by  the  conveyance  of  November 
1828:  that  the  codicil  of  the  7th  of  October  1829, 
tiiough  it  purported  to  be  an  exercise  of  the  power 
reserved  to  the  testatrix  by  her  marriage  settlement 
and  of  all  other  powers^  was,  as  the  recital  and  operative 
part  of  it  plainly  shewed,  an  exercise  of  the  power 
reserved  to  her  by  her  marriage  settlement,  and  not  an 
exercise  of  the  power  reserved  to  her  by  the  indenture 
of  the  6th  of  November  1828 :  secondly,  that,  though  a 
codicil,  general  in  its  terms,  might  republish  a  will  and 
make  it  speak  and  take  effect  from  the  date  of  the 
codicil,  yet  a  codicil  which,  like  the  one  in  question,  was 
limited  to  a  particulm*  part  of  the  estates  devised  by  the 
will,  could  not  have  that  effect :  Stratkmore  v.  Bowes(a). 


Mr.  Rogers^  for  the  children  of  the  testatrix^s  nephew, 
contended  that  the  term  was  not  merged,  but  became 
attendant  upon  the  inheritance  of  the  premises  conveyed 
by  the  indentures  of  November  1828 ;  and  that  the  codi- 
cil of  October  1829  republished  the  will,  and  made  the 


(a)  7  T.  R.  482. 
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1848. 


JOWETT 
V, 

Board. 


residuary  devise  in  it,  include  the  premises  the  reversion 
of  which  was  conveyed  by  those  indentures. 

The  Vice-Chancellor  : 

This  is  rather  a  singular  case.     It  stands  in  this  way. 
The  testatrix  in  question  was  a  married  woman.     By 
virtue  of  her  marriage  settlement,  she  had  the  power  of 
disposing  of  certain  property ;  and  I  shall,  for  the  sake 
of  distinction,  call  that  power,  the  settlement  power, 
and  that  property^  the  settlement  property.     Having 
that  power,  she  made  her  will  on  the  21st  of  March 
1823,  according  to  the  power,  and,  thereby,  made  a  spe- 
cific appointment  in  the  nature  of  a  specific  devise,  and 
a  disposition  of  the  residue  in  full  execution  of  the 
power.     After  that,  she  purchased  a  leasehold  tene- 
ment;   and  that  leasehold  tenement  was  assigned  to 
Board  in  trust  for  her,  virtually,  for  her  separate  use, 
giving  her  a  power  of  appointment.     She  then,  in  exe- 
cution of  what  I  will  call  the  leasehold  power,  made  a 
codicil  of  the  2l8t  of  April  1828,  by  which  die  disposed, 
in  the  nature  of  a  specific  bequest,  of  that  leasehold. 
She  then  purchased  the  reversion  in  fee  of  the  leasehold : 
and  that  reversion  was  conveyed,  not  to  Boards  but  to 
Jones^  a  different  trustee,  in  fee,  in  trust  for  her  separate 
use,  giving  her  a  power  of  appointment.     She  then  made 
a  second  codicil  of  the  7th  of  October  1829;  and  that 
<;odicil,  in  terms,  refers  only  to  that  portion  of  the  spe- 
cific property  which  was  the  subject  of  the  settlement ; 
and  it  was   executed  in  pursuance  of  the  settlement 
power ;    although,  I  admit,  it  purports  to  be  made  in 
pursuance  of  that  power  and  of  all  other  powers  vested 
in  the  testatrix.     And,  in  pursuance  of  the  settlement 
power  and  of  all  other  powers  in  her  vested  (although  it 
does  not  appear  that  she  had  any  other  power  which 
would  affect  the  property  specifically  appointed  and  de- 
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vised  by  the  will,  except  the  original  power)  she  revokes  1848. 

the  testamentary  appointment  in  the  nature  of  a  specific        Jowbtt 
bequest  which  she  had  made  by  her  will,  and  makes  a  o. 

different  disposition  of  the  property.  That  is  the  whole  Board. 
of  that  codicil.  There  is  not  one  word  in  it,  which  tends 
to  shew  that  she  intended  that  there  should  be  any  other 
alteration  whatever  in  the  effect  of  her  testamentary  ap- 
pointment, save  and  except  that  which  was  confined  to 
the  specific  object  of  revoking  the  first  specific  bequest. 

It  appears  that  the  Master,  in  pursuance  of  a  refer- 
ence made  to  him,  to  inquire  and  state  what  had  become 
of  certain  money  which  arose  from  the  sale  of  divers 
tenements,  has  treated  a  surplus  sum,  or  some  fractional 
part  of  500Z.,  as  if  it  did,  under  the  circumstances  that  I 
have  stated,  necessarily  belong  to  the  residuary  appointees 
in  the  first  testamentary  instrument,  and  has  proceeded 
on  the  supposition  that,  inasmuch  as  the  lady  did  make 
this  codicil  of  October  1829,  it  had  the  effect  of  making 
the  will  speak  from  its  date  as  to  the  residuary  devise 
which  is  found  in  it.  Suppose  it  did  have  that  effect, 
yet,  in  the  first  place,  the  residuary  devise  in  the  will, 
was  nothing  more  than  an  appointment  of  the  residue  of 
the  settlement  property  after  dealing  with  the  specific 
part  which  was  first  appointed.  But  the  truth  is  that, 
in  order  to  make  the  will  speak  from  its  date  so  as  to 
vest  the  property  in  the  residuary  appointees  under  the 
will,  you  must  find  a  clear  intention  to  execute  the 
power  which  affected  the  reversion  of  the  leasehold  tene- 
ment. But  there  is  not  a  single  allusion  either  to  the 
power  which  was  reserved  for  the  purpose  of  enabling 
the  lady  to  appoint  the  leasehold  in  question,  or  of  ena- 
bling her  to  appoint  the  reversion  in  question.  And,  that 
being  the  only  point  which  has  been  made,  as  a  matter 
of  law,  against  the  claim  of  Mr.  Rolfs  clients,  who  have 
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presented  a  petition  for  the  purpose  of  correcting  what 
they  allege  to  be  an  error  in  the  report,  my  opinion  is 
that  the  report  is  erroneous  in  the  parts  objected  to,  and 
that  the  error  must  be  set  right  on  this  petition. 

I  have  read  through  the  whole  of  the  Master's  report, 
and  it  appears  from  it,  that  the  Master  has  taken  notice, 
certainly,  of  the  will  and  the  different  codicils ;  but  it 
does  unfortunately  happen  that  this  particular  view  of 
the  subject  presented  by  Mr.  Rolt  and  which  I  think  is 
the  correct  view,  never  was  presented  to  the  Master*s 
mind.  Consequently,  there  is  an  error  in  the  ultimate 
finding ;  which  error,  however,  is  capable  of  being  cor- 
rected by  duly  adverting  to  the  instrument  which  is  em- 
braced in  the  body  of  the  report.  Therefore,  I  think, 
that  this  was  a  proper  case  to  be  brought  before  the 
Court  by  way  of  petition  for  leave  to  except :  for  it  is 
quite  immaterial  in  what  form  the  Court  hears  the  dis- 
cussion. 

If  the  report  had  been  brought  forward  without  any 
attempt  of  that  kind,  still  it  would  have  been  competent 
for  the  party  to  have  made  the  argument.  But  I  think 
there  is  a  great  deal  of  reasonableness  in  allowing  a  pe- 
tition to  be  presented  which,  stating  the  facts  of  the 

'  case  in  detail  and  with  as  much  deamess  as  this  petition 
does,  shews,  at  once,  to  the  Court,  what  is  the  true  view 

i  to  take  of  the  case.    I  think  also  that  it  is  not  necessary 

!  to  send  it  back  to  the  Master ;  and,  therefore,  I  shall 
at  once  direct,  oh  the  hearing  of  this  petition,  that  the 
459/.  lis.  claimed  by  Mr.  RoWs  clients  shall  be  retained 

\  by  them ;  and  that  the  costs  of  this  petition  shall  be  paid 
by  Mr.  Rogers's  clients. 


,y/Z>!->uy.  ^(t^^li*^*^  /S/^^'*-*'-^if^- 
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MACGREGOR  r.  CUNNINGHAM.!/  9th  NoTCmber. 

*^  ^  ' 

X  HE  bill  was  filed  for  a  discovery  in  aid  of  the  Plain-      Defendant, 

tiff's  defence  to  an  action  which  the  Defendants,  who      I^y^ncHon. 

were  eight  in  number,  had  brought  against  him.     The  ' 

Plaintiff  obtained  the  injunction  for  want  of  answer.  Injunction 

Six  of  the  Defendants  then  put  in  their  answer  and  g""J*«d  to  re- 

,  strain  a  jouit 

obtained  an  order  to  dissolve  the  injunction  as  against  action  brought 

themselves.     Afterwards  the  two  other  Defendants  put  by  A.  B,  C,  D. 

in  their  answer,  but  would  not  move  to  dissolve  the  ^^^  q  p^j-'j^  ' 

injunction  as  against  themselves,  although  it  was  com-  joint  answer,  and 

petent,  to  them,  to  do  so.     Whereupon  the  other  six  ^^^^'"jj'  .^^*" 

moved,  without  notice  to  their  co-Defendants,  that  th6  janction  as 

injunction  might  be  dissolved  as  against  the  latter.  against  them- 

selves.   D,  and 
E,  then  put  in 
Mr.  Bethell  and  Mr.  Lloydy  in  support  of  the  motion,  their  answer, 

cited  Nanney  v.  Vaughan  (a),  Glascott  v.  The  Copper-  ^^^''^^^i^^ 
miners^  Company  (6),  and  Joseph  v.  Doubleday  (c).  the  injunction 

as  agunst  them- 

Mr.  Stuart  and  Mr.  John  Baily  opposed  the  motion,    it  was  competwit 

to  them  so  to  do. 

The  Vicb-Chancellor  :  The  Court  on  a 

motion  made  by 
It  seems  to  me,  from  what  was  said  by  Lord  JSldon  in  J.  B,  and  C, 

Joseph  V.  Doubleday^  to  be  a  matter  of  course  to  grant  !?2>°a  (T^^^s- 
this  motion.  solved  the  in- 

junction against 

In  that  case  a  joint  action  was  brought  by  solvent     • 

(«)  Ante,  Vol.  VIII.  page     305. 
439.  (c)  1  Ves.  &  Beam.  497. 

(b)  Ante,  Vol.  XI.  page 
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1848. 


MacGregor 

V. 

Cunningham. 


partners  and  the  assignees  of  a  bankrupt  partner ;  and 
the  Defendant  in  the  action  filed  a  bill  for  a  discoveiy, 
and  an  injunction  to  restrain  the  action.  The  injunction 
having  been  obtained,  the  solvent  partners  put  in  a  joint 
answer  and  obtained  a  dissolution  of  the  injunction  as 
against  themselves.  After  that,  the  assignees  put  in 
their  answer,  and  then  the  solvent  partners  moved  to 
dissolve  the  injunction  as  against  the  assignees:  and 
Lord  Eldon  declared  it  to  be  his  opinion  that  it  was 
competent  to  the  solvent  partners  to  make  the  motion ; 
but  that  it  could  not  be  granted,  because  exceptions 
were  pending  to  the  answer  of  the  assignees.  That  was 
an  admission  that,  if  the  answer  of  the  assignees  had 
been  a  full  answer,  the  motion  would  have  been  granted. 

Motion  granted.* 
*  See  the  judgment  in  Lewis  v.  Smithy  7  Beav.  470. 


1848: 

16th  November. 

^ . ' 

Interest. 
Tenant  for  Life » 


WILLCOCKS  V.  BUTCHER. 

U  PON  the  minutes  of  the  order  on  further  directions 
in  this  Cause,  being  spoken  to, 

Interest  at  four  The  Vicer  Chancellor  gave  interest,  at  four  per  cent.^ 
per  cent.,  allow-  from  the  death  of  the  testator  in  the  Cause,  upon  the 
for  life  of  a  trust  ®"™  ^^  1162/.  which  had  been  found  due,  from  the  tes- 
fund  upon  the  tator,  to  a  lady,  for  the  arrears  of  the  interest  of  a  trust- 
amount  found      f^nd  ^f  ^hj^jij  gjjg  ^^  ^^^^^  fo^  Ijf^^ 


due  to  her  for  ar- 
rears of  interest 
of  the  fund. 


^^^ 


Mr.  Bethdl  and  Mr.  Hallett,  in  support  of  the  claim, 
referred  to  3  &  4  WiU.  IV.  c.  42,  s.  28:    Hyde  v. 

2  ^.  ^.c^,    ^^^ 
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Price  (a),  Morse  v.  Tucker  (b),  and  the  46th  Order  of  1848. 

August  1841  (c).  ^^;J2^^ 

Mr.  Koe  opposed  the  claim.  Butcher. 

(a)  Jnte,  Vol.  VIII.  page         (b)  5  Hare,  79. 
578.  (c)  Beav.  Ord.  177. 


ROBERTS  V.  ROBERTS.  , ni_ l?^® '  . 

10th  November. 


V. 


1  HE  Plaintiffs  were  the  children  of  E.  R.  Boberts,  the  pleading. 

testator  in  the  Cause,  and  were  infants.    The  bill  alleged  Parties. 

that,  on  the  17th  of  September  1847,  the  Plaintiflb  ex-  Supphmental 

hibited  their  original  bill  against  the  trustees  and  exe-  1 

cutors  of  their  father^s  will,  stating  that  their  father  had  Testator  gave 

devised  his  real  estates  to  the  trustees  and  executors,  in  *^*®  personal 

estate  and  the 
trust  to  sell,  and  directed  them  to  stand  possessed  of  the  produce  of  the 

proceeds  and  of  his  residuary  personal  estatOi  in  trust  for  sale  of  his  real 

such  of  the  Plaintiflfe  as  should  attain  twenty-one  or  tS'fn'tJ^g^^or 

marry  under  that  age,  and,  if  ail  of  them  should  die  such  of  his  chil- 

under  that  ace  and  without  having  been  married,  in  trust  ^^^^,  **  should 
^  ®  attam  twenty- 

for  the  person  or  persons  who,  under  the  statutes  made  qq^;  and  if  all  of 

for  the  distribution  of  the  estates  of  intestates,  would  them  should  die 

then  be  entitled  thereto :  and  praying  that  the  testator's  ^^rost  for'^e 

personal  estate  might  be  administered  and  the  trusts  of  persons  who, 

his  will  carried  into  execution  under  the  direction  of  the  1"**^®' *j!5  ^*^" 

tutesofDistnbn- 

tion,  would  then 

be  entitled  thereto.    The  children,  all  of  whom  were  infants,  filed  a 

bill  against  the  trustees,  to  have  the  trusts  of  the  will  carried  into 

execution :  and,  after  a  decree  had  been  made  they  filed  a  supple^ 

mental  bill,  against  the  testator's  widow  and  next-of-kin,  praying 

that  they  might  have  the  benefit  of  the  decree  and  other  proceedings 

in  the  original  suit,  against  the  widow  and  next-of-kin. 

Held  that  the  bUl  ought  to  have  been  an  original  one. 
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Court.  The  bill  further  stated  that  the  original  suit  had 
been  heard,  and  set  forth  the  decree  in  it :  after  which, 
it  alleged,  by  way  of  supplement^  That,  since  the  decree 
had  been  made,  Elizabeth  Roberts^  the  testator's  widow, 
had  set  up  a  claim  to  a  portion  of  the  testator'^s  personal 
estate  or  the  trust  monies,  funds  and  securities  holden 
upon  the  trusts  of  his  will,  under  the  contingent  trust 
therein  contained  for  the  benefit  of  the  person  or  persons 
who,  under  the  statutes  for  the  distribution  of  the  estates 
of  intestates,  would,  in  the  event  therein  mentioned,  be 
entitled  to  the  said  trust  monies,  funds  and  securities : 
and  that  Robert  Dampier  and  8.  Frances^  his  wife  (she 
being  the  only  sister  and  next-of-kin  of  the  testator)  and 
her  four  children,  Frederick  Elliot^  Matilda  Elizabeth^ 
Augustus t  and  Juliana  claimed  to  be  contingently  inter- 
ested in  the  said  personal  estate,  trust  monies,  funds 
and  securities  under  the  same  contingent  trust :  and  that 
the  Plaintifls  were  advised  that,  in  case  Mrs.  Roberts  and 
Mr.  and  Mrs.  Dampier  and  their  children,  had  any  inter- 
est in  the  personal  estate,  trust  monies,  funds  and  secu- 
rities, the  Plaintifls  were  entitled  to  have  the  benefit  of 
the  decree  and  other  proceedings  in  the  original  suit  as 
against  them,  and  to  have  the  same  relief,  against  them, 
as  the  original  bill  sought  against  the  Defendants  thereto ; 
and  that  the  Plaintifls  were  also  advised  that  the  trustees 
and  executors  of  the  testator's  will  were  necessary  parties 
to  the  present  suit.  The  bill  prayed  that  it  might  be  taken 
as  supplemental  to  the  original  bill ;  and  that  the  Plaintiflb 
might  have  the  full  benefit  of  the  decree  and  proceedings  in 
the  original  suit,  as  against  Mrs.  Roberts^  Mr.  and  Mrs. 
Dampier  and  their  children,  and  the  same  relief  against 
them,  so  far  as  the  Plaintifls  might  be  entitled  thereto, 
as  the  original  bill  prayed  agunst  the  Defendants  thereto ; 
and  that  the  Plaintiffs  might  have  such  further  relief  as 
the  nature  of  the  case  might  require,  and  to  the  Court 
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should  seem  meet ;  and  that  a  subpcena  might  be  granted 
to  them,  reqtiiriDg  Mrs.  Roberts  Mr.  and  Mrs.  Dampier 
and  their  children,  and  the  trustees  and  executors,  to 
appear  and  answer,  ''all  and  singular  the premisefy 

Mrs.  Roberts's  answer,  stated  that,  before  the  original 
bill  was  filed,  the  Plainti&,  by  her  as  their  next  friend, 
filed  a  bill,  against  the  executors  and  trustees,  to  have 
the  trusts  of  the  will  carried  into  execution,  and  the  tes- 
tator^s  personal  estate  administered ;  and  that  that  bill 
was  afterwards  amended  by  making  Mrs.  Roberts  a  co- 
Plaintiff  and  Mr.  and  Mrs.  Dampier  and  their  children. 
Defendants.*  The  answer  added  that  Mrs.  Roberts  was 
not,  nor  were  Mr.  and  Mrs.  Dampier  or  their  children 
parties  to  the  original  bill  in  this  suit ;  and  it  submitted 
that  the  Plaintiffi  were  not  entitled,  either  as  against 
Mrs.  Roberts^  or  as  against  Mr.  and  Mrs.  Dampier  and 
their  children,  to  have  the  benefit  of  the  decree  and  other 
proceedings  in  the  original  suit,  or  to  have  the  same  relief 
as  was  prayed  by  the  bill  in  that  suit. 

On  the  supplemental  Cause  coming  on  to  be  heard, 

Mr.  Rolt  and  Mr.  Lovat^  in  support  of  the  objection, 
said  that  the  UU  by  which  Mrs.  Roberts  waa  brought 
before  the  Court,  did  not  contain  any  statement  that 
there  was  a  will ;  that  she  was  not  a  party  to  the  original 
suit,  nor  did  she  daim,  by  representation  or  otherwise, 
under  any  person  who  was  a  party  to  that  suit ;  and, 
therefore,  the  bill  by  whicli  she  was  brought  before  the 
Court,  ought  to  have  been  an  original  and  not  a  supple- 
mental one. 

*  See  Roberts  v.  Roberts,  2  Phill.  534. 
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Mr.  Stuart  and  Mr.  Torriano  for  Mr.  and  Mrs.  Dam- 
pier  and  their  children,  cited  Jenkins  v.  Cross  (a),  and 
submitted  to  any  decree  that  the  Court  might  think 
proper  to  make. 


Mr.  James  Parker  and  Mr.  Sidebotiom  for  the  Plain- 
tifls,  cited  Asbee  v.  Shipley  (b)  and  the  following  passage 
in  Lord  Redesdale^s  Treatise  on  Pleading :  *'  Where  the 
imperfection  of  a  suit  arises  from  a  defect  in  the  original 
bill  or  in  some  of  the  proceedings  upon  it,  and  not  from  any 
event  subsequent  to  the  institution  of  the  suit,  it  may  be 
added  to  by  a  supplemental  bill  merely.  Thus  a  supple- 
mental bill  may  be  filed  to  obtain  a  further  discovery 
from  a  Defendant ;  to  put  new  matter  in  issue,  or  to  add 
parties  where  the  proceedings  are  in  such  a  state  that 
the  original  bill  cannot  be  amended  for  the  purpose*^  (c)  : 
and  they  submitted  that,  if  the  Plaintiffs  were  not  entitled 
to  a  decree  as  in  a  supplemental  suit,  they  were  entitled 
to  a  decree  as  in  an  original  suit. 

The  Vicb-Chancbllor  : 

There  is  no  evidence,  before  roe,  in  this  suit,  that  there 
is  any  will ;  and,  therefore,  if  it  were  an  original  suit,  I 
could  not  make  any  decree  in  it,  so  as  to  bind  Mrs. 
Roberts  or  any  of  the  other  parties  who  are  now  brought 
before  the  Court  for  the  first  time.  Neither  can  I  make 
a  decree  as  in  a  supplemental  suit :  for  Mrs.  Roberts  and 
the  Dampiers  do  not  represent  or  claim  under  any  party 
to  the  original  suit. 

If  there  be  a  will  and  it  contain  such  a  gift  by  way  of  sub- 


(fl)  Ante,  Vol.  XV.  page  7^.        {h)  Madd.  &  Geld.  296. 
(c)  Page  48,  edit.  5. 
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stitution  as  is  represented,  persons  who  claim  under  that 
gift,  ought  to  have  been  made  parties  to  the  original  bill. 


1848. 


His  Honour  afterwards  considered  that  there  was  suf- 
ficient allegation,  in  the  bill,  that  there  was  a  will,  so  far 
as  the  personal  estate  was  concerned,  to  authorize  him 
to  make  a  decree  with  respect  to  that  part  of  the  testar 
tor^s  property ;  and,  on  the  PlaintifTs  solicitor  producing 
the  probate-copy  of  the  will,  he  directed  the  usual  accounts 
to  be  taken  of  the  testator^s  personal  estate,  debts,  funeral 
and  testamentary  expenses  and  legacies ;  and  his  personal 
estate  to  be  applied  in  payment  of  his  debts  and  funeral 
and  testamentary  expenses,  in  a  due  course  of  adminis- 
tration, and  then,  in  payment  of  his  legacies. 


Roberts 

V. 

Roberts. 


Remoteness. 

Will 
Construction. 


BLAGROVE  r.  HANCOCK.    V  1848: 

rp  13th,  17th,  and 

X  HE  testator  in  this  Cause,  after  giving  his  real  and  22nd  November. 

personal  estate  to  trustees  and  declaring  the  trusts  upon 

which  they  were  to  hold  his  personal  estate,  proceeded 

thus :  *^  And,  as  to  my  freehold  and  copyhold  property, 

upon  trust  to  receive  and  apply  the  rents  and  profits  

thereof  to  the  support  and  maintenance  of  my  dear  wife,  Testator  devised 

Harriet^  and  my  present    and  future  grandchildren,  ^  trustees  in 

during  the  life  of  my  said  dear  wife  ;  and,  immediately,  trust  to  apply 

on  her  decease,  upon  trust  to  convey  and  surrender  such       ,  'f  °  ® 

'    ^  *^  mamtenance  and 

freehold  and  copyhold  property  unto  and  to  the  use  of  support  of  his 

aU  my  present  and  future  grandchildren  as  they  respect-  ^^®  ^^^  l^is  pi*- 

grandchildren,  during  the  life  of  his  wife,  and,  on  her  death,  to 
convey  the  estates  to  all  his  present  and  future  grandchildren,  as 
they  respectively  attained  the  age  of  twenty-five  years,  to  hold  to 
them,  their  heirs  and  assigns,  as  tenants  in  common. 
Held  that  the  trust  to  convey,  was  void  for  remoteness. 

XVI. 


Vol, 


c  c 


^'^^t£e'Pt4^trP^^  A^  ^!r^e4^   /J^^^€X^,  ^4?. 
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ively  attain  the  age  of  twenty-five  years^  to  hold  the 
same,  according  to  the  nature  thereof  respectively,  unto 
my  said  grandchildren,  their  heirs  and  assigns  for  ever, 
as  tenants  in  common  and  not  as  joint  tenants ;  and,  in 
case  of  the  death  of  any  of  such  grandchildren  under  the 
age  of  twenty-five  years,  the  share  and  interest  of  such 
deceased  grandchild  shall  go  and  belong  to  such  grand- 
children or  grandchild  as  attain  the  said  age ;  and  the 
interest  and  dividends,  rents  and  profits  of  any  property 
to  which  any  grandchild  may  be  entitled  or  presump- 
tively  entitled,  may  be  applied  towards  such  grandchild's 
education,  support  and  advancement.^ 


The  testator  left  his  wife,  and  a  daughter  who  was  his 
only  child,  him  surviving.  His  widow  died  in  July  1848. 
The  bill  was  filed  in  August  1848  by  the  children  of 
the  daughter,  all  of  whom  were  infants :  and,  the  ques- 
tion, upon  the  argument  of  a  demurrer,  was  whether  the 
trust  for  the  present  and  future  grandchildren  of  the 
testator  as  they  attained  twenty-five,  was  valid  or  was 
void  for  remoteness. 

Mr.  Stuart  and  Mr.  Chichester^  in  support  of  the 
demurrer,  said  that  all  the  testator^s  present  and  future 
grandchildren  who  should  attain  twenty-fire,  were 
objects  of  the  trust,  and,  therefore,  the  trust  was 
void  for  remoteness.  Leahe  v.  Robinson  (a).  Porter  v. 
Fox  (b). 

Mr.  Bethell  and  Mr.  Murray,  in  support  of  the  biD. 

Leahe  v.  Robinson  and  Porter  v.  Fox  related,  not  to 
real  estate,  as  this  case  does,  but  to  personal  estate. 


(a)  2  Mer.  363. 


(6)  Ante,  Vol.  VI.  page  485. 
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The  cases  in  which  devisee  are  held  to  be  too  remote, 
are  of  two  descriptions :  first,  where  the  testator  post* 
pones  the  vesting  of  the  devise  beyond  the  limits  of  the 
rule  against  perpetuities :  secondly,  where,  although  he 
has  given  immediate  vested  interests,  the  devise  is  to  a 
class  of  persons  some  of  whom,  possibly,  may  come  into 
existenoe  beyond  the  limits  of  the  rule.  The  first 
question,  then,  in  this  case,  is,  Has  the  testator  post- 
poned the  vesting  untU  his  grandchildren  attain  twenty* 
five !  We  say  he  has  not.  He,  first,  directs  the  trus- 
tees to  apply  the  rents  of  his  estates  for  the  maintenance 
of  his  grandchildren  during  the  life  of  his  wife ; — ^which 
is  alone  sufficient  to  give  them  vested  interests :  and, 
then,  he  directs  the  trustees,  to  convey  the  estates, 
immediately  on  the  decease  of  his  wife,  to  his  grand- 
children  a$  they  attain  the  age  of  twenty-five.  If  the 
devise  had  been  to  the  grandchildren  who  should  attain 
twenty-five,  or  to  such  of  them  as  should  attain  that  age, 
it  would  have  been  too  remote ;  the  attaining  of  twenty- 
five  being  a  condition  precedent  to  the  vesting.  But  the 
words,  <  when'  and  ^  as,'  and  even  the  word,  ^  if,'  and  the 
expressions  ^  when  and  as^  and,  *  when  and  so  soon  as,' 
and  the  like,  when  used  with  respect  to  real  estate,  have 
been  always  held  not  to  postpone  the  vesting,  but  merely 
to  point  out  the  time  when  the  devisee  was  to  have  the 
enjoyment  of  the  estate.  1  Jartnan  on  Wills,  262.  Bo-^ 
raston's  caie{o), Doe  v.Lea{d)^  ManfieU  v.  Dugard{e)y 
OoodHtle  V.  Whitby  (/),  JOenn  v.  Satterihwaite  {g)y 
Doe  V.  Moore  (*),  Bromfield  v.  Crowder  (i),  Phipps  v. 
WUliami  (A).    This  kst  case  was  followed  in  Jackson  v. 


(c)  3  Rep.  19. 
(rf)  3T.  R.41. 
(e)  1  £q.  Abr.  195. 
(/)  1  Burr.  228. 
{g)  1  Blseks.  519. 


(A)  14  East,  601. 

(t)  1  New  Rep.  313. 

(A)  Ante,  Vol.  V.  page  44, 
and9 01. &Fin. 583 ;  see 591, 
et  seq, 
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Marjorihanhs  (Q,  and  in  Milroy  v.  Mihroy  (m),  where 
the  devise  was  to  a  class  of  persons,  as  it  is  in  the  pre- 
sent case.  It  is  true  that  the  testator  has  used  the 
word,  '  presumptively'  in  the  clause  of  accruer ;  but  all 
that  he  meant  by  it,  was  to  denote  that  the  share  of  a 
grandchild,  though  vested,  was  liable  to  be  diminished, 
in  amount,  by  other  grandchildren  coming  into  existence. 
The  word  *  presumptive**  was  used,  by  your  Honour,  in 
the  same  sense,  in  Titcomb  v.  ButUr  (n). 


Having  thus  shown  that  the  testator  has  not  post* 
poned  the  vesting^  and  that  the  postponement  of  the 
possession  does  not  infringe  upon  the  rule  against  per- 
petuity, the  second  question  arises:  Has  the  testator 
devised  to  a  class  some  of  the  members  of  which  may, 
by  possibility,  come  into  existence  after  the  time  limited 
by  the  rule  %  With  reference  to  that  question,  we  con- 
tend that  the  devise  is  to  those  grandchildren  only  who 
should  be  bom  during  the  life  of  the  testator^  wife.  But 
we  submit  that,  if  the  words  are  taken  in  their  most 
extensive  sense,  that  is,  as  including  all  the  grandchil- 
dren whensoever  bom,  the  devise  would  not  be  too 
remote  ;  for  a  man*s  grandchildren  must  come  into 
existence  during  a  life  or  lives  in  being  at  his  death. 
The  life  of  the  tenant  for  life  has  nothing  to  do  with  this 
branch  of  the  argument,  except  in  the  event  of  her  sur- 
viving all  the  testator^s  children ;  and  then  she  becomes 
the  life  in  being.  Therefore,  the  second  question  falls 
to  the  ground  ;  and  this  is  a  good  devise,  so  far  as 
remoteness  is  concerned.  The  question  between  the 
different  classes  of  grandchildren;  namely,  those  bom 


(/)  Ante,  Vol.  XII.  page     48. 
93.  (n)  Ante,  Vol.  III.  page 

(«)  Ante,  Vol.  XIV.  page     417 ;  see  page  420. 
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during  the  life  of  the  testator ;  thoise  bom  during  the  1848. 

life  of  his  widow,  and  those  bom  after  her  death,  must      « 
be  decided  at  the  hearing  of  the  Cause.    The  question  v. 

on  the  argument  of  this  demurrer  is :  Have  the  existing      Hancock. 
grandchildren  no  right  whatever  to  institute  a  suit  i 

The  YlCErCuAKCELLOR  I 

I  will  look  at  the  cases  cited,  before  I  deliver  my 
judgment.'* 


The  Vicb-Chancelwb  :  22nd  November. 

The  testator  in  this  case,  after  devising  all  his  real 
and  personal  estate  to  his  wife,  his  executrix,  and  to 
Henry  Hancock^  his  executor,  and,  declaring  trasts  as 
to  his  personal  estate,  proceeds  as  follows :  ^*  And,  as  to 
my  freehold  and  copyhold  property,  upon  trust  to  receive 
and  apply  the  rents  and  profits  thereof  to  the  support  and 
maintenance  of  my  dear  wife,  Harriet^  and  my  present 
and  future  grandchildren,  during  the  life  of  my  said  dear 
wife;  and,  immediately  on  her  decease,  upon  trust  to  con- 
vey and  surrender  such  freehold  and  copyhold  property 
unto  and  to  the  use  of  all  my  present  and  future  grand- 
children as  they  respectively  attain  the  age  of  twenty-five 
years,  to  hold  the  same,  according  to  the  nature  thereof 
respectively,  unto  my  said  grandchildren,  their  heirs  and 
assigns  for  ever,  as  tenants  in  common  and  not  as  joint- 
tenants  :  and^  in  case  of  the  death  of  any  of  such  grand- 
children under  the  age^  of  twenty-five  years,  the  share 

*  The  case  was  twice  argued^  not  because  the  Vice-Chancellor 
entertained  any  doubt  upon  the  question,  but  in  compliance 
with  the  request  of  the  Plaintiff's  Counsel. 
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and  intereBt  of  such  deceased  grandchildreD,  shall  go 
and  belong  to  such  grandchildren  or  grandchild  as  shall 
attain  the  said  age;  and  the  interests  and  dividends, 
rents  and  profits  of  any  property  to  which  any  grand- 
child may  be  entitled  or  presumptively  entitled,  may  be 
applied  towards  such  grandchild's  education,  support  and 
advancement.'*'* 


Now  I  take  the  settled  rule  of  law  to  be,  that  an 
executory  devise,  in  order  to  be  good,  must  be  in  such  a 
form  as  that  it  must,  at  all  events,  vest  within  the  com- 
pass of  a  life  or  lives  in  being  and  twenty-one  years  after. 
But  it  is  obvious,  on  the  face  of  these  words,  that  none 
of  the  grandchildren  who  were  in  esse  at  the  time  when 
this  testator  made  his  will,  might  ever  be  objects  of  his 
bounty :  for  they  might  all  have  died  in  his  lifetime,  and 
there  might  be  none  to  take  except  those  who  were  bora 
not  only  after  his  death,  but  after  the  death  of  the  tenant 
for  life ;  or  the  class  of  persons  to  take,  might  be  com- 
posed partly,  if  not  whdly,  of  individuals  bora  after  the 
death  of  the  testator  and  after  the  death  of  the  tenant 
for  life. 

In  the  course  of  the  argument,  it  was  strongly  pressed 
upon  my  attention,  that  the  children  of  the  testator, 
from  whom  the  takers  were  to  derive  their  existence, 
must  be  in  esse  at  the  death  of  the  testator :  but  it  is 
obvious  that  the  intended  takers,  or  some  of  them  at 
least,  might  not  attain  twenty-five  until  after  the  lapse 
of  more  than  twenty-one  years  from  the  death  of  the  sm^ 
▼ivor  of  the  testator's  children. 


After  the  most  deliberate  consideration  of  the  words 
of  this  will,  my  opinion  is  that  I  should  be  doing 
violence  to  the  rale  so  clearly  laid  down  by  Sir  W. 
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Grant  in  Leake  v.  Rolnnsont  if  I  were  not  to  hold  that 
the  trust  in  question  in  this  case,  is  void  for  remoteness. 
In  Leake  v.  Robinson  the  attention  of  Sir  W.  Grant 
was  called  to  the  faot  that  some  of  the  legatees  might 
attain  the  prescribed  age  during  the  lifetime  of  the 
tenant  for  life ;  but  his  answer  to  that,  was  that  some 
of  them  might  not. 


1848. 


BLACaOYE 

Hancock. 


The  demurrer,  therefore,  must  be  allowed. 


Vendor  and 
Purehaeer. 

Title. 
Mortgagor. 


LAW  w.URLWIN.  V  1848: 

'  13th  and  14th 

By  an  indenture  dated  the  4th  of  August  1817,  Ann      ^""^^^^^ 
Emmett  and  Philip  William  Urhoin  demised  a  piece  of  2nd  December, 
ground  in  the  parish  of  Newington,  Surrey,  and  two 
messuages  erected  thereon,  one  of  which  was,  after- 
wards, numbered  four,  and  the  oiher,  five,  to  William 
Peacock  for  seventy-two  years  from  the  26th  of  March 

then  last,  at  two  yearly  rents  of  10/.  each,  one  payable  

to  Ann  Emmett,  her  heirs  or  assigns,  for  her  moiety  of  -P.  being  lessee 
the  demised  premises,  and  the  other  payable  to  Urlwin,  ""^.Zi^^ 
his  heirs  or  assigns,  for  his  moiety  of  the  same  premises.  8.  and  cove- 
nanted to  in- 
demnify her  against  the  rent  reserved  by  the  original  lease.     jS^. 
bequeathed  that  honse  (which  was  numbered  four)  to  P.  in  trust  for 
X.  and  appointed  P.  her  executor.     P.,  as  the  executor  and  trustee 
of  iS.'s  will^  executed  a  deed  which  purported  to  be  an  assignment,  by 
him  to  L,,  of  number  foar,  for  the  residue  of  the  term  granted  to  S. 
After  that,  P.  bequeathed  the  two  houses  to  his  executors,  upon  cer- 
tain trusts.     After  his  death,  his  executors  and  trustees  demised  the 
house  number  four  to  L,,  for  the  then  remainder  of  the  term  granted 
to  S.     Held  that  L»  could  uot  make  a  good  title  to  that  house : 
because  the  legal  estate  was  merged  by  the  bequest  made  by  S.  to 
P.,  the  immediate  reversioner,  and,  therefore,  the  assignment  executed 
by  P.  was  inoperative ;  and  because  the  demise  made  by  the  executors 
and  trustees  of  his  will,  was  a  breach  of  trust. 


Urlwin 
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1848.  By  an  indenture  dated  the  first  of  September  1817, 

j^^  Peacock  demised  the  messuage  numbered  four,  to  Mary 

V.  Sagey  for  the  term  granted  by  the  indenture  of  August, 

wantmg  seven  days,  at  the  yearly  rent  of  102.  4«.,  and 
covenanted,  with  Mary  Sage^  for  quiet  enjoyment,  and 
to  pay  the  rent  and  perform  the  covenants  reserved  and 
contained  in  the  indenture  of  August,  and  to  indemnify 
Mary  Sage  therefrom,  and  to  produce  the  indenture  of 
August,  when  required.  Mary  Sage^  by  her  will  dated 
the  5th  of  February  1822,  bequeathed  the  messuage 
numbered  four,  to  Peacock^  upon  certain  trusts  of  which 
the  Plaintiff  became  the  sole  object  on  attaining  twenty- 
one  ;  and  appointed  Peacock  her  executor.  She 
died  in  April  1824,  and  Peacock  proved  her  will.  By 
an  indenture  dated  the  9th  of  April  1844,  and  nuide 
between  the  Plaintiff  of  the  one  part  and  Peacock  of  the 
other  part,  after  reciting  the  indenture  of  September 
1817  and  the  will  and  death  of  Mary  Sage^  and  that 
the  PJaintiff,  having  attained  twenty-one  on  the  sixth  of 
April  then  instant,  had  requested  Peacock^  as  ike  execu- 
tor and  trustee  of  Mary  8age'*$  wiU^  to  assign  to  him 
the  messuage  numbered  four,  for  the  then  residue  of  the 
term  of  seventy-two  years  wanting  seven  days :  Peacock, 
as  such  executor  and  trustee,  assigned  that  messuage, 
to  the  Plaintiff,  for  the  residue  of  the  last-mentioned 
term,  subject  to  the  rent  and  covenants  reserved  and 
contained  in  the  indenture  of  September  1817,  on  the 
part  of  the  lessee  to  be  paid  and  performed :  and  Pea- 
cock covenanted  that  he  had  not  encumbered  the 
assigned  premises ;  and  the  Plaintiff  covenanted,  to  pay 
and  perform  the  last-mentioned  rent  and  covenants,  and 
to  indemnify  Peacock  therefrom.  Peacock  died  in 
November  1844,  having,  by  his  will  dated  in  February 
of  the  same  year,  bequeathed  the  premises  demised 
to  him  by  the  indenture  of  August  1817,  (which  he 
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described  as  his  two  leasehold  messuages  or  tenements  1848. 

and  premises,  numbered  four  and  five,  with  the  yards,  j^^^ 

gardens,  outbuildings  and  appurtenances  thereto    be-  v. 

longing,  situate  in  Grosrenor  Place,  Camberwell  Road,        Urlwin. 

in  the  county  of  Surrey,)  to  iZ.  Hunt  and  J.  Wilkes^ 

subject  to  the  life  interest  of  his  wife  Fanny  Peacock^ 

therein,   upon  certain  trusts  for  the  benefit  of  Hunt 

and  his  wife,  and,  after  the  decease  of  the  survivor 

of  them,  in  trust  for  the  children  of  his  half-brother, 

William  Brown  :  and  he  appointed  his  vrife  and  Hunt 

and  WUkeSj  his  executors ;  and  they  proved  his  will. 

In  November  1846,  the  Plaintiff  sold  the  messuage 
numbered  four,  by  auction,  to  Philip  William  Vrlwin^ 
one  of  the  parties  to  the  indenture  of  August  1817,  and 
who  was  at  the  time  of  the  sale  and  still  continued  to  be 
solely  seised  of  the  revei'Sion  in  fee  of  the  messuage. 
The  particulars  of  sale  described  the  messuage  as  a 
valuable  leasehold  estate  producing  an  improved  rent  of 
52/.  10«.  per  annum^  let  to  a  highly  respectable  tenant 
at  a  rent  of  63/.  per  annumy  for  a  term  of  seventy-two 
years  from  the  25th  of  March  1817,  whereof  forty-three 
years  were  unexpired  on  the  25th  of  March  1846,  sub- 
ject to  the  ground-rent  of  10/.  4«.  per  annum :  and  the 
fourth  condition  of  sale  was  that  the  vendor  should, 
within  fourteen  days  from  the  sale,  deliver,  to  the  pmv 
chaser,  an  abstract  of  the  indenture  of  lease  under  which 
the  premises  were  held  and  of  all  consequent  deeds,  evi- 
dences and  writings,  but  not  of  any  previous  deeds  or 
writings,  nor  should  any  such  or  the  superior  leasehold- 
er's or  freeholder's  title  be  required  or  inquired  into : 
the  seventh  condition  provided  that,  if  there  was  any 
error  or  omission  in  the  particulars,  it  should  not  vitiate 
the  sale,  but  a  compensation  should  be  made  or  taken  as 
the  case  might  require. 
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1848.  After  the  abstract  had  been  deliTered,  and  perused 

j^^^  on  UrlwiiCs  behalf,  an  indenture  dated  the  22nd  of 

V.  February  1847  was  made  between  Mrs.  Peacock^  R* 

Urlwin.  Sunt  and  J.  Wilkes  of  the  one  part,  and  the  Plaintiff 
of  the  other  part,  which,  after  reciting  the  indenture  of 
September  1817,  the  will  and  death  of  Mary  Sage; 
and  that  the  Plaintiff  had  attained  twenty-one  and  there- 
by, become,  in  equity^  entitled,  in  possession,  to  the 
messuage  numbered  four ;  and  after  reciting  the  inden- 
ture of  the  9th  of  April  1844,  and  the  will  and  death  of 
Peacock  ;  and  that  the  Plaintiff  had  agreed  to^^U  the 
messuage,  and  that  the  purchaser  had  objected  to  com- 
plete his  purchase  upon  the  ground  that^  by  the  bequest 
cf  the  messuage  contained  in  the  will  of  Mary  Sage,  and 
the  alleged  assent  of  Peacock,  as  her  executor,  thereto, 
the  residue  of  the  term  created  by  the  indenture  of  Sep- 
tember 1817#  became  merged  in  the  reversion  immediately 
expectant  on  the  residue  of  the  said  term^  which  residue 
was  vested  in  Peacock  as  the  lessor  of  the  premises 
demised  by  the  indenture  of  September  1817;  and  that 
the  Plaintiff,  in  order  to  enable  him  to  make  a  legal 
title  to  the  messuage  for  the  residue  of  the  term  created 
by  the  last-mentioned  indenture,  had  requested  Mrs. 
Peacock^  Hunt  and  Wilkes  to  make  such  demise  of  the 
messuage  as  was  thereinafter  contained,  which  they  had 
agreed  to  do.  It  was  witnessed  that,  in  pursuance  of 
such  agreement  and  in  consideration  of  the  premises 
and  of  the  rent,  covenants  and  agreements  thereinafter 
reserved  and  contained,  and  on  the  part  of  the  Plain- 
tiff his  executors  &c.,  to  be  paid  and  performed,  Mrs. 
Peacockj  Hunt  and  Wilkes  demised  the  messuage  to  the 
Plaintiff,  for  forty-two  years  and  the  quarter  of  another 
year  wanting  seven  days,  to  be  computed  from  the  26th 
of  December  then  last,  at  the  rent  of  10/.  4^. :  and,  by 
the  now  stating  indenture,  the  Plaintiff  entered  into  the 
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Mme  covenanta  with  Mrs.  Peacock^  Hunt  and  Wilkes  1848. 

as  Mary  Sage  had  entered  into,  with  William  Peacoekf  j^^^ 

by  the  indenture  of  September  1817 :  and  Mrs.  Peor  v. 

eoek.  Hunt  and  Wilhis  covenanted,  with  the  Plaintiflf;  Uai-wiN. 
for  quiet  enjoyment,  for  payment  of  the  rent  and  per- 
formance of  the  covenants  reserved  and  contained  in 
the  indenture  of  the  4th  of  August  1817,  ^^  under 
which  Peacock  held  the  messuage  hereby  demised,  with 
others,  for  a  longer  term  than  is  hereby  granted;'^ 
and  to  indemnify  the  Plaintiff  from  such  rent  and  cove- 
nants; and  to  produce  the  indenture  of  August  1817. 
The  indenture  of  February  1847  then  provided  that 
Mrs.  Peacock,  Hunt  and  Wilkes  should  not  be  subject 
to  any  greater  liability  under  the  covenants  thereby 
entered  into  by  them,  than  they  would  have  been  sub- 
ject to,  as  Peacocks  personal  representatives,  under  the 
covenants  entered  into  by  him  by  the  indenture  of  Sep- 
tember 1817,  if  those  covenants  had  remained  in  force. 

Notwithstanding  the  execution  of  the  deed  of  February 
1847,  Mr.  Urlwin  refused  to  complete  his  purchase; 
because  he  was  advised  that  the  title  to  the  messuage, 
as  well  under  the  deed  of  September  1817  as  under  that 
of  February  1847,  was  doubtful ;  and  that^  in  a  suit  for 
specific  performance,  the  contracting  parties  only  could 
be  brought  before  the  Court ;  and,  in  the  absence  of  the 
parties  beneficially  entitled  under  PeacocKs  will,  the 
Court  could  not  decide  either  that  Peacock  became, 
after  the  merger,  a  trustee,  for  the  Plaintiff,  of  a  legal 
interest  in  the  messuage  commensurate  with  the  under- 
lease of  S^tember  1817  (as  had  been  suggested  by  the 
Plaintiff^s  conveyancer)  or  that,  as  between  Mr.  Urlwin 
and  the  parties  beneficially  entitled  under  Peacock's 
win,  the  lease  of  February  1847  was  a  rightful  dealing 
with  Peacock's  estate. 
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1848.  Under  these  circumstances,  the  bill  in  this  Cause  wat 

£^^  filed  to  compel  a  completion  of  the  purchase ;  and,  an 

V.  order,  referring  the  title  to  the  Master^  having  been 

Urlwin.        made,   the  Defendant  carried  in  the  following  objec- 
tions: 

'^  In  the  printed  particulars  and  conditions  of  sale,  the 
messuage  and  premises,  the  subject  of  the  sale,  are  de- 
scribed as  being  held  on  lease  for  a  term  of  serenty-two 
years  from  the  25th  of  March  1817,  whereof  forty-three 
years  were  unexpired  on  the  25th  of  March  1846,  sub- 
ject to  the  ground  rent  of  10/.  4s.  per  annum:  whereas 
it  appears,  by  the  abstract  of  title,  that  the  premises 
were  (subject  to  the  fourth  objection  hereinafter  men* 
tioned)  held  for  a  term  of  seventy-two  years,  wanting 
seven  days,  from  the  said  25th  of  March  1817 ;  and  it 
also  appears  that  the  premises  were  not  (as  described  in 
the  particulars  pf  sale)  held  on  lease ;  but  that  the  same 
were  held  on  an  underlease,  namely,  the  indenture  of 
the  first  of  September  1817 :  and  also  it  appears  that 
the  premises  were  not  subject  to  a  ground  rent  ol 
10/.  4s.  per  annum ;  but  that  the  same,  together  with 
other  premises,  were  under  the  indenture  of  the  fourth 
of  August  1817,  subject  to  two  entire  and  unapportioned 
rents  of  10/.  and  10/.:  and  the  Defendant  therefore 
objects  to  the  title ; 

*'  First,  because  no  title  hath  been  shown  to  the  pre- 
mises as  being  held  on  lease: 

*'  Secondly,  because  it  hath  not  been  shown  that  the 
premises  are  held  on  lease  for  a  term  of  seventy-two 
years  from  the  25th  of  March  1846. 

^'  Thirdly,  because  it  hath  not  been  shown  that  the 
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premises  are  subject  to  a  ground  rent  of  10/.  4s.  per  1848. 

annum.  Liw 

9. 

"  Fourthly,  because  it  appears,  by  the  abstract,  that  Um-^JN. 
Mary  Sage^  the  termor  of  the  premises  for  the  term  of 
seventy-two  years  wanting  seven  days,  under  the  inden- 
ture of  the  first  of  September  1817,  bequeathed  the  pre- 
mises, to  WiUiam  Peacock,  for  all  her  interest  therein, 
upon  certain  trusts ;  and  that  she  appomted  Peacock 
sole  executor  of  her  will ;  that  her  will  was  duly  proved, 
in  the  proper  ecclesiastical  court,  by  Peacock ;  that,  by 
virtue  of  such  will  and  probate,  and  of  the  assent  of 
Peacocky  as  such  executor,  to  the  bequest  to  him  as 
such  trustee,  or  by  other  means  appearing  on  the  ab- 
stract, the  legal  interest  in  the  term  of  seventy*two 
years  wanting  seven  days,  became  merged  or  extin- 
guished in  the  reversion  of  the  premises  immediately 
expectant  on  the  last-mentioned  term,  and  which  rever- 
sion was  then  vested  in  Peacock, 

*' Fifthly,  because  it  appears  that  the  indenture  of 
February  1847,  was  not  authorized  by  the  trusts  and 
provisions  in  the  will  of  Peacock^  and  it  does  not  appear 
that  that  indenture  was  made  with  the  concurrence  of 
the  parties  beneficially  entitled  to  the  premises  under 
the  will  of  Peacocky  or  that  the  new  demise  made  by 
that  indenture,  was  consistent  with  the  interests  of  the 
parties  so  beneficially  entitled. 

'^  Lastly,  because  the  covenants  contained  in  the  inden- 
ture of  February  1847,  on  the  part  of  the  lessors  therein 
named,  were,  on  the  acceptance  thereof  by  the  Plaintifi*, 
a  satisfaction  or  discharge  of  the  covenants,  contained  in 
the  indenture  of  September  1817,  on  the  part  of  the 
lessor  therein  named,  and  that  the  former  covenants  are 
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1848.  not  of  equal  value  with  the  latter,  inasmuch  as  the  bur- 

Law  *^^^  ^^  proof  on  the  part  of  the  covenantee  named  in  the 

V.  indenture  of  February  1847,  is  increased.^ 


Urlvtin. 


The  Master  reported  against  the  title.  The  Plaintiff 
excepted  to  his  report. 

Mr.  Betkellf  Mr.  Torriano  and  Mr.  Kemp^  in  support 
of  the  exceptions,  said,  first,  that,  supposing  the  term 
granted  to  Mrs.  Sage^  was  merged,  at  Law,  in  PeacocK'$ 
reversion,  it  did  not  merge  in  fkjuity :  Denn  v.  Kemeys  (a), 
Saunders  v.  B(mrnford(b)  :  and  that  the  merger  of  the 
legal  estate,  if  it  took  place,  had  been  effectually  reme- 
died by  the  deeds  of  April  1844  and  February  1847 : 
but  that,  in  fact,  there  had  been  no  merger  even  at 
Law ;  for  Peacock  was  entitled  to  the  reversion,  bene- 
ficially, but,  as  to  the  term,  he  was  only  a  trustee: 
Secondly,  that^  though  the  messuage  was  described,  in 
the  particulars  of  sale,  as  being  held  on  lease,  the  fourth 
condition  of  sale  plainly  showed  that  it  was  held  under 
an  underlease;  and  the  Defendant  must  have  known 
that  fact ;  because  he  was  the  owner  of  the  reversion  in 
fee :  Lastly,  that  the  misdescription  as  to  the  length  of 
the  term,  was  a  subject  of  compensation  under  the 
seventh  condition. 

Mr«  Cooper  and  Mr.  Terrell^  sen.  for  the  Defendant, 
said  that  the  messuage  was  described,  in  the  particulars 
and  conditions  of  sale,  as  being  held  on  lease  and  sub- 
ject to  a  ground  rent,  and  that  a  Court  of  Equity  would 
not  compel  a  party  who  had  contracted  to  purchase  a 
lease,  to  take  an  underlease  (c)  :  that,  by  the  bequest 
made  by  Mrs.  8age*s  will,  to  Peacock,  who  was  her  exe- 

(fl)  9  East,  366.  (e)    Sugd.  on  Vend.,   9th 

Finch's  Rep.  424.  edit.,  page  290 ;  see  375. 
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cutor  and  the  owner  of  the  immediate  reversion,  and  by  1848. 

Peacock  having  assented  to  that  bequest,  not  only  had  j^^ 

the  term  granted  to  Mrs.  Scye^  become  merged,  but  all  v. 

the  covenants  entered  into  by  Peacock  with  her,  were  at  Uri-wik. 
an  end,  and  the  term  had  become  part  of  his  assets  and 
subject  to  his  debts  and  incumbrances ;  and,  if  there 
were  no  debts  or  incumbrances,  it  belonged  to  his  resid- 
uary legatees :  that  the  effect  of  the  deed  of  April  1844, 
was  not  (as  the  Counsel  for  the  Plaintiff  had  contended) 
to  resuscitate  the  term ;  for  that  deed  did  not  contain 
the  words,  'grant,  bargain  and  sell,"  as  the  deed  in 
Denn  v.  Kemeys  did ;  but  the  only  operative  word  in  it, 
was,  '  assign,^  and,  consequently,  it  was  nothing  but  an  as- 
signment, and  an  assignment  of  what  had  ceased  to  exist : 
that  all  the  cestuis  que  trust  under  Peacock's  will,  were 
not  parties  to  the  deed  of  February  1847,  and,  there-^ 
fore,  that  instrument  had  not  the  effect  which  the  Plain- 
tiff ^s  Counsel  had  ascribed  to  it ;  Evans  v.  Jackson  (d) : 
that  the  Plaintiff  had  contracted  for  a  lease  containing 
the  covenants  of  Peacock;  but  the  covenants  in  the 
deed  of  February  1847  were  not  his  covenants  but  the 
covenants  of  his  executors :  that  the  purchased  property 
was  described  as  being  subject  to  a  ground  rent  of 
10/.  48. ;  whereas  it  turned  out  to  be  subject  to  two 
ground  rents  of  10/.  each,  and  the  Court  would  not 
compel  the  Defendant  to  take  an  indenmity  as  to  one  of 
them ;  Babnaniw  v.  Lumley  (e) :  that  the  fact  of  the 
purchaser  being  the  reversioner  in  fee,  was  immaterial ; 
for  a  reversioner  could  not  be  taken  to  have  notice  of  an 
underlease  granted  by  his  lessee. 

Mr.  Torrianoj  who  replied  in  the  absence  of  Mr. 
Betkellf  said  that  Peacock's  covenants  in  the  indenture 

(d)  Ante,  Vol.  VIII.  page  217. 

(e)  1  Ves.  &  Beam.  224. 
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1848.  of  September  1817,  still  remained  in  force,  though  they 

j^^^  had  become  covenants  in  gross. 

V. 

Urlwin. 


2nd  December.  The  Vicb-Chancellor  : 


In  this  case  it  is  necessary  to  state  what  the  title 
really  was  upon  which  the  question  arises. 

It  appears  that  a  lease  was  made,  by  two  persons,  to 
WUliam  Peacock ;  for  a  term  of  seventy-two  years  from 
a  given  day ;  and,  by  that  lease,  there  was  a  reserved 
rent  of  10/.  to  one  of  the  lessors,  and  a  rent  of  10/.  to 
the  other  of  the  lessors.  In  the  month  of  September 
1817,  Peacock  made  a  sub-lease  to  Mary  SagCy  which 
was  for  the  whole  of  the  term  originally  granted  except 
seven  days ;  and,  by  that  sub-lease,  a  rent  of  10/.  45. 
was  reserved.  It  appears  that  Mary  Sage  made  her 
will  shortly  afterwards ;  and,  by  her  will,  she  gave  the 
sub-leasehold  interest  which  she  held,  to  Peacock^  in 
trust,  in  the  events  that  happened,  for  the  vendor,  Caleb 
Law.  At  the  time  of  her  death,  Zatp,  the  vendor,  was 
an  infant,  and  he  did  not  come  of  age  until  some  time  in 
the  year  1844;  and  then  an  instrument  was  made  on 
which  some  observations  arise.  First  of  all,  we  have  to 
consider  what  was  the  true  effect  of  the  bequest  made, 
by  Mary  Sage^  of  her  sub-leasehold  interest  to  Peacock^ 
who  was  her  lessor.  Now  my  notion  is  that  the  true 
effect  of  her  will  was  to  create  a  merger  of  the  legal 
estate  which  she  had  in  the  sub-leased  tenement,  but, 
nevertheless,  to  throw  upon  her  executor,  who  assented 
to  the  bequest,  and  took  it,  according  to  the  terms  of 
the  will,  in  trust,  an  obligation  to  allow  those  persons 
who  were  named  as  the  cestvis  que  trusty  to  have  the 


U&LWIK. 


CASES  IN  CHANCERY.  387 

benefidiil  enjoyment  without  the  legal  estate,  commen-  1848. 

aorate  with  such  interest  as  they  could  have  taken  under  j^^^ 

the  sab-lease  itself,  provided  it  had  been  bequeathed  to  ^  v. 
them* 

That  being  the  true  state  of  the  case,  it  appears  that, 
in  the  year  1844,  an  indenture  was  executed  between 
Peacock  of  the  one  part,  and  Caleb  Law^  the  beneficial 
legatee  under  Mary  Sage^s  will,  of  the  other  part ;  and, 
after  reciting  the  sub-lease  of  September  1817,  the  will 
of  Mary  Sage^  and  that  Caleb  Law  had  come  of  age,  and 
had  requested  Peacock  to  assign  to  him  the  premises  for 
the  residue  of  the  term  contained  in  the  sub-lease,  and 
that  Peacock  had  agreed  so  to  do;  it  was  witnessed 
that,  in  pursuance  of  that  agreement.  Peacock,  as  such 
executor  and  trustee,  did  assign  the  sub-leased  tenement, 
to  Caleb  Law^  his  executors,  administrators  and  assigns, 
for  the  residue  then. to  come  of  the  term  of  seventy-two 
years  wanting  seven  days,  at  the  rent  and  subject  to 
the  covenants  in  the  indenture  of  first  of  September 
1817,  on  the  part  of  the  lessee,  to  be  paid  and  performed : 
and  then  there  was  a  covenant,  by  William  Peacock, 
that  he  had  done  no  act  to  encumber. 

I  state  it  with  this  particularity,  for  the  purpose  of 
making  this  observation ;  that  it  appears  to  me,  on  the 
face  of  the  instrument  itself,  that  it  can,  in  no  way  what- 
ever, be  taken  to  be  anything  else  but  what  it  professes 
to  be— that  is,  an  assignment ;  because  it  is  utterly  in- 
consistent with  the  intention  of  making  a  new  original 
lease,  that,  in  the  first  place,  there  should  be  such  a 
recital:  as  is  contained  in  the  instrument,  and,  in  the  next 
place,  that  Peacock  should  covenant  that  he  had  not 
encumbered.  Both  the  phraseology  of  the  recital,  and 
the  covenant  that  he  had  not  encumbered,  demonstrate 
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1848.  that  it  was  the  intention  of  the  parties  to  the  instrument, 

j^^  that  it  should  be  an  assignment,  provided  it  could  be 

9*  one.    But  it  cannot  be  taken  as  an  assignment:  the 

thing  attempted  to  be  assigned  was  absolutely  gone. 

But,  still  I  apprehend  that  the  equity  of  Caleb  Zotr,  to 

have  the  beneficial  interest  during  the  continuance  of 

the  sub-lease,  remained. 

That  being  the  state  of  the  title,  Caleb  Law  offers  the 
tenement  for  sale  by  auction,  with  certain  particulars 
and  conditions  of  sale ;  and,  in  the  particulars  of  sale,  his 
interest  is  described  as  a  valuable  leasehold  estate,  pro- 
ducing a^  improved  rent  of  62/.  10«.  per  onniim,  let  to  a 
highly  respectable  yearly  tenant,  who  pays  all  taxes  and 
rates,  at  a  rent  of,  per  annum,  63/. ;  held  on  lease  for 
a  term  of  seventy-two  years  from  25  th  of  March  1817, 
whereof  forty-three  years  were  unexpired  on  25th  March 
1846,  subject  to  the  ground-rent  of,  per  annum,  10/.  4f., 
meaning  that  rent  which  was  reserved  upon  the  sub- 
demise. 

Some  proceedings  then  took  place  on  the  abstract ; 
and  the  parties  who  advised  Mr.  Law^  were  sensible  that 
there  was  a  defect  in  the  title ;  which  they  cured  by  an 
instrument  dated  in  February  1847;  by  which  the 
executors  and  trustees  of  Peacock's  will,  who  had  in 
them  the  whole  legal  estate  of  the  original  lease,  make  a 
new  lease  commensurate,  in  point  of  duration,  with  the 
sub-lease,  provided  it  had  been  in  existence :  and  that  is 
the  title  which  is  offered  to  the  purchaser.  The  parties 
went  into  the  Master's  office  on  the  common  reference 
on  a  bill  being  filed  for  specific  performance;  and  the 
Master  is  of  opinion  that  the  title  is  bad.  The  question 
that  is  brought  before  me  on  the  exceptions,  is  whether 
^hat  finding  is  right  or  not. 
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Now  my  opinion  is  that  that  finding  is  perfectly  cor-  1848. 

rect ;  because^  inasmuch  as,  by  the  will  of  Peacock^  who  ,  ' 

appointed  the  parties  that  were  named  as  the  lessors  in  v. 

the  indenture  of  February  1847,  his  executors,  he  has  Urlwin. 
given  his  leasehold  interest,  subject  to  a  life  estate  for 
his  wife,  (though  I  do  not  find,  on  the  face  of  the  ab- 
stract, that  anyt.hing  was  given  to  her ;)  but,  subject  to 
the  life  estate  of  the  wife,  it  is  given  in  trust  for  Hunt 
and  wife,  with  remainder  in  trust  for  the  children  of  a 
person  named  Brown,  But  the  executors  and  trustees 
of  WiUiam  PeacocKs  will,  had  no  authority,  whatever, 
to  part  with  the  legal  estate  in  the  way  in  which  they 
have  done.  They  were  bound,  in  pursuance  of  PeacocKs 
win,  to  retain  the  whole  legal  interest  during  the  exist- 
ence of  the  first  lease;  subject  only,  as  I  have  said 
before,  to  the  equity  which  was  derived,  under  Mary 
Sage's  will,  for  Caleb  Law^  who  was  one  of  the  cestuis  que 
trust,  and  who,  eventually,  became  solely  entitled  during 
such  time  and  under  such  terms  as  were  to  be  found 
in  the  original  sub-demise.  But,  however,  as  they  have 
thought  proper  to  part  with  the  legal  estate  in  this  way, 
my  opinion  is  that  the  vendor,  Mr.  Cakb  Law^  though 
he  has  a  good  equitable  title,  has,  unquestionably,  a 
bad  legal  title ;  for  the  legal  estate  may  be  withdrawn 
from  him,  provided  the  persons  who  claim  under  the  will 
of  William  Peacock,  think  proper  to  file  a  bill  for  that 
purpose.    The  title  is  therefore  bad. 

That  being  the  case,  the  only  remark  which  I  shall 
make  with  regard  to  the  two  rents  of  lOZ.  each,  which 
were  reserved  by  the  original  lease,  is  that,  according 
to  the  terms  of  the  original  sub-lease,  Peacock  cove- 
nanted to  indemnify  the  sub-lessee  from  those  rents; 
and,  by  the  indenture  of  February  1847,  the  persons  who 
were  the  executors  and  trustees  of  PeacocKs  will,  cove- 

dd2 


890  CASES  IN  CHANCERY. 

1848.  nanted  to  the  same  effect.     But  I  apprehend  that  this 

j^^  Court  never  can  enter  into  the  question  whether  the 

V.  covenant  which  binds  the  assets  of  the  executors  and  taisr 

Urlwin.       ^jg^  Qf  WiUiam  Peacock^  is  or  is  not  an  equivalent  for 

the  original  covenant  by  Peacochj  which  bound  his  aasets. 

But  the  truth  is  that  that  covenant  was  gone^  at  Law, 

by  the  merger  of  the  sub-lease ;  but  still  it  remained  in 

Equity. 

My  opinion,  upon  the  whole,  is  that  this  is  a  title  that 
cannot  be  forced  on  a  purchaser,  and  that  the  exceptiona 
must  be  overruled  in  the  usual  way. 


1848:  RASHLEIGH  v.  MOUNT.\ 

16th  November. 

^^^^  A  NOTICE  of  motion  to  dismiss  the  bill  in  this  Cause 

Practice.  ^^  ^^^^  of  prosecution,  was  given  before  the  Vice-Ckan- 
cellar  of  England^  although  the  suit  was  attached  to  the 
Court  of  Vtce-Chancellor  Knight  Bruce, 

The  Vice- Chancellor  gave  the  Plaintiff  costs  as  of  an 
abandoned  motion.* 


*  The  Reporter  was  informed  by  Mr.  Foreter,  who  kindly 
furnished  him  with  the  above  note,  that  V,  C.  Knight  Bruce 
had  refused  to  make  any  order  in  a  case  like  that  above  re- 
ported, on  the  ground  that  he  had  no  jurisdiction  to  make  an 
order  in  a  suit  which  was  attached  to  the  Court  of  another 
Judge. 

^A^^^   c  i>f7^^^yC  ..  ^^ ^^  ;^ir  /^^c^,.  tA/TT 


^^^..r^  ^  ^/^i^^^^r^  /<t<^  ^^^9^' 
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IN    THE     MATTER    OP    LADY    ROSSLYN'Sf         1848: 
TRUST,  AND  '  17th  and  25th 

Novemher. 


V. 


IN  THE  MATTER  OF  10th  &  11th  VICT.  c.  96, 
for  better  securing  Trust  Funds  and  for  the  Relief  of  ^MLh^^^i 
Trustees.  Constmetion. 

IN  May  1817,  the  Dowager  Countess  of  Rosslyn  exe-  The  Thellusson 

cuted  a  deed  by  which  she  directed  two  gentlemen  into  Act  must  receive 

^  ^  the  same  oon- 

whose  names  she  had,  shortly  before,  transferred  a  sum  struction  in  the 

of  Stock,  to  receive  and  accumulate  the  dividends  thereof  *^*®®  ^^  •  trust 

during  the  joint  lives  of  James  Campbell  and  Jane  his  created  by  deed 

wife,  and,  after  the  death  of  James  Campheli^  if  his  wife  as  it  has  receiv- 

shouH  survive  him,  to  pay  the  dividends  of  the  capital  ed  in  the  case  of 

^       ^  J  '^        a  similar  trust 

and  accumulations,  to  her  for  her  life ;  and  after  her  de-  created  by  will : 

cease,  whether  the  same  should  happen  in  the  lifetime  or  *^4  therefore, 

after  the  decease  of  her  husband,  to  stand  possessed  of  ferred  a  sum  of 

the  capital  and  accumulations  in  trust  for  their  daughter,  stock  to  trus- 

CharloUe  Campbell ;  and,  if  she  should  die  under  twenty-  ^^^  ^^Jected* 

one  and  a  spinster,  in  trust  for  the  Countess,  her  exe-  them  to  accumu- 

cutors,  administrators  and  assigns,  late  the  divi- 

dends during  the 
joint  lives  of  3f. 
The  Countess  died  in  May  1826.     Charlotte  Camp-  and  N.^  that  di- 

beU  attained  twenty-one  in  October  1819  and  died,  a  ^t^^^TfJ?^ 
spinster,  in  December  1831.     Her  father  died  on  the  so  much  only  of 
2nd  of  October  1847,  and  her  mother  died  on  the  29th  the  joint  lives 
of  December  1848.  T^^T^^ 

of  the  deed  and 
On  the  hearing  of  a  petition  presented  by  Charlotte  ^'*  ^®**^- 
CampbeWs  personal  representative,  the  question  was: 
To  what  extent  the  trust  for  accumulation  was  good. 

Mr.  Bttrdon^  in  support  of  the  petition,  referred  to 
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1848. 

V . f 

In  the 

MATTER  OF 

Lady  Ross- 
lyn's  Trust. 


39th  and  40th  Geo.  III.  c.  98,*  and  contended  that  the 
trust  for  accumulation  was  good  for  Lady  RosslyiCs  life 
and  for  twenty-one  years  after  her  death,  inasmuch  as 
the  Act  authorized  a  settlor  or  testator  to  direct  his 
property  to  be  accumulated  for  any  two  or  more  of  the 
periods  mentioned  in  the  Act :  2  Preston  on  Abetracts, 
179  et  seq. ;  Hargrove  on  the  Thellusson  Act,  138  et 
seq, ;  and  Qriffiths  v.  Vere  (a)  where  Lord  Eldon  said : 

'*  Suppose  the  testator  had  an  infant  son,  a  year  old, 
and  a  brother ;  and  that  he  expressly  directed  accumu- 
lation for  twenty-one  years ;  and,  subject  to  that,  gave 
the  estate  to  his  eldest  son,  and,  after  the  decease  of  his 

*  That  Act  enacts :  That  no  person  or  persons  shall,  after 
the  passing  of  this  Act,  by  any  deed  or  deeds,  surrender  or 
surrenders,  will,  codicil  or  otherwise  howsoeyer,  settle  or  dispose 
of  any  real  or  personal  property  so  and  in  such  manner  that 
the  rents,  issues,  profits  or  produce  thereof  shall  be  wholly  or 
partially  accumulated  for  any  longer  term  than  the  life  or  liyes 
of  any  such  grantor  or  grantors,  settlor  or  settlors,  or  the  term 
of  twenty-one  years  from  the  death  of  any  such  grantor,  set- 
tlor, devisor  or  testator,  or  during  the  minority  or  respective 
minorities  of  any  person  or  persons  who  shall  be  living  or  in 
ventre  ea  mihe  at  the  time  of  the  death  of  such  grantor,  devisor 
or  testator,  or  during  the  minority  or  respective  minorities  only 
of  any  person  or  persons  who,  under  the  trusts  of  the  deed, 
surrender,  will  or  other  assurances  directing  such  accumula- 
tions, would,  for  the  time  being,  if  of  full  age,  be  entitled  unto 
the  rents,  issues  and  profits,  or  the  interest,  dividends  or 
annual  produce  so  directed  to  be  accumulated :  and,  in  every 
case  where  any  accumulation  shall  be  directed  otherwise  than 
as  aforesaid,  such  directions  shall  be  null  and  void,  and  the 
rents,  issues,  profits  and  produce  of  such  property  so  directed 
to  be  accumulated  shall,  so  long  as  the  same  shall  be  directed 
to  be  accumulated  contrary  to  the  proyisions  of  this  Act,  go  to 
and  be  received  by  such  person  or  persons  as  would  have  been 
entitled  thereto  if  such  accumulation  had  not  been  directed, 
(a)  9  Yes.  127;  see  136. 


lyn'b  Trust, 
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eldest  son,  to  the  eldest  son  of  his  brother :  suppose  the  1848. 

will  contained  a  direction  that  the  property  so  accumu-  j^  ^^^ 
lated  under  a  direction  admitted  to  be  legal,  should  go  matter  of 
to  the  person  who,  under  those  limitations,  was  to  take  ,^?J^r^J^ 
the  estate :  it  is  clear,  though  the  direction  to  accumu- 
late is  only  for  twenty-one  years,  yet,  under  the  com- 
bined effect  of  the  direction  and  the  law,  there  might  be 
an  accumulation  for  forty  years ;  for,  if  the  son  lived  till 
jnst  about  the  end  of  the  first  twenty  years  and  then 
died,  and  the  brother  had  a  son  a  week  old,  and,  by  his 
wiU,  he  had  provided  a  maintenance  for  his  own  son, 
under  the  direction  of  the  law,  that  accumulation,  4000/. 
for  instance,  must,  during  the  minority  of  that  son, 
accumulate  in  this  Court.  It  is  clear  then  he  would 
take  the  accumulation  of  forty  years,  though  the  Legisla- 
ture did  not  mean  that ;  and  there  would  be  no  difficulty, 
consistently  with  the  principle  which  is  to  result  from 
this  decision,  in  deciding  that^  whenever  it  arises.  I 
could  put  many  cases  in  which  the  same  difficulty  would 
occur,  if  the  direction  for  accumulation  was  in  the  very 
terms  of  this  will.^^ 

Mr.  Craigy  for  Lady  Rosilyiis  executors,  contended 
that  the  trust  was  good  for  the  joint  lives  of  Lady 
Rasslyn  and  Mr.  and  Mrs.  Campbell^  and  no  longer. 

The  Vic^Chancellor  : 

This  is  quite  a  new  case :  it  arises  on  a  deed,  not  on 
a  wiU :  and  the  question  is  whether  the  Act  is  to  receive 
the  same  construction  in  the  case  of  a  deed,  as  it  has 
received  in  the  case  of  a  will.  According  to  Mr.  Bur- 
dan*s  argument,  a  settlor  is  at  liberty  to  take  all  the 
periods  mentioned  in  the  Act,  that  is,  he  may  take  the 
whole  four,  as  making  one  aggregate  period.  I  must 
consider  the  case  before  I  decide  it. 
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The  Vice-Chancklior  : 

In  this  case  the  question  arises,  for  the  first  timey 
upon  a  deed :  but  it  seems  to  me,  on  looking  at  the 
Act  of  Parliament,  that  the  same  construction  must  be 
applied  to  the  Act  in  the  case  of  a  deed,  as  has  been 
applied  to  it  in  the  case  of  a  wiU. 

There  is  nothing  in  the  language  of  the  Statute  that 
absolutely  destroys  a  trust  for  accumulation,  though  it  be 
an  excess  of  what  the  Law  allows.  The  language  of 
the  Statute  is :  ^^  That  no  person  or  persons  shall  after 
the  passing  of  this  Act,  by  any  deed  or  deeds.  Sec.  8ec.^ 

In  this  particular  case  it  appears  that  Lady  Rossfyn 
transferred  a  sum  of  Stock  into  the  names  of  trustees 
and  directed  them  to  accumulate  the  dividends  daring 
the  joint  lives  of  Mr.  and  Mrs.  CamphelL  Her  Lady- 
ship died  in  May  1826;  and  Mr.  Campbell  died  in 
October  1847  leaving  his  wife  surviving :  and  the 
question  is  whether  the  direction  to  accumulate  durii^ 
the  joint  lives  of  Mr.  and  Mrs.  Campbellf  is  wholly 
void ;  or  whether  that  construction  which  Sir  William 
Grant  put  upon  the  Act  for  the  first  time,  and  which 
Lord  Eldon  afterwards  adopted,  is  to  be  applied  in  this 
case. 

After  reading  over  the  Statute  and  the  judgment  of 
Lord  Eldon  in  Chriffiths  v.  Vere^  the  conclusion  which 
I  have  come  to,  is  that  the  trust  for  accumulation  ought 
to  be  held  to  be  good  for  so  much  of  the  joint  lives  as 
expired  during  Lady  RosslyrCs  life ;  and  that  it  ought 
to  be  held  void  for  the  remainder. 


The  consequence  is  that  the  fund  in  Court  must  be 
divided  into  two  parts ;  and  so  much  of  it  as  has  arisen 
from  accumulations  made  subsequently  to  Lady  Ron- 
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hfiCs  death,  must  be  transferred  to  her  executors,  and  1848. 

the  remainder,  after  paying  the  costs  of  the  Respond-  ' 

entSy  most  be  transferred  to  the  petitions. 


GORING  V.  HOWARD. '  1848 : 

^  17th  and  18th 

George  FORBES  goring,  the  testator  in  the  Noyembcr, 

Cause,  by  his  will  will  dated  the  24th  July  182S,  gave  to  ^g^j^  December 


B,  Howard  and  James  Smale  all  his  personal  estate  what- 
soever and  wheresoever,  upon  trust  to  convert  the  same  Remoteness. 

.  WiU 

into  money,  and  invest  the  proceeds  in  the  public  funds,  Construction. 

and  to  pay  the  interest,  dividends,  and  annual  produce      Substituted 
of  the  sum  of  1000/.  New  £i  per  Cent.  Bank  Annuities,        Bequest. 
**for  and  towards  the  maintenance  of  my  grandson,  Testator  gave 
George  Goring,  during  his  natural  life ;  and,  after  the  ^^®  '®^on®i^^ 
decease  of  my  grandson,  the  said  George  Goring,  to   estate,  to  trus- 
tees, in  trust  to 
pay  the  income  for  the  maintenance  and  education  of  his  graudson 
George  Goring  and  such  other  grandchildren,  the  children  of  his  son 
George  Goring,  during  their  lives,  or  life ;  and,  after  the  decease  of 
any  or  either  of  his  said  grandchildrea,  to  pay  the  share  of  the  income 
of  any  or  either  of  them  so  dying,  unto  their,  his  or  her  issue,  if  any, 
until  he,  she  or  they,  respectively,  attained  the  age  of  twenty-five 
years,  and  then  to  pay,  transfer  and  equally  divide  their  parent's 
share  of  the  residue,  between  them,  if  more  than  one,  and,  if  but  one, 
then  the  whole  to  such  one  child  absolutely.     And,  in  case  either  of 
his  grandchildren  by  his  son  George,  should  die  without  leaving  lawful 
issue  at  the  time  of  his  or  her  decease,  and  without  having  obtained 
a  vested  interest,  he  directed  that  the  share  or  shares  of  him,  her  or 
them  so  dying  should  go  to  the  survivors  or  survivor  of  them,  upon 
the  same  trusts  as  were  thereinbefore  declared,  and  to  be  payable  and 
transferable  as  thereinbefore  mentioned. 

George  Goring  the  grandson,  died  a  bachelor;  leaving  three 
brothers  and  a  sister  surviving  him. 

Held  that  they  were  entitled  to  their  deceased  brother's  share  of 
the  income,  for  their  lives :  because,  though  the  first  gift  was  too 
remote,  the  subsequent  one  was  intended  to  take  effect,  not  by  way 
of  remainder  but  by  way  of  substitution. 
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pay  the  interest  of  the  said  sum  of  1000/.  unto  his  issue, 
if  any,  lawfully  begotten,  until  he,  she  or  they  attain 
the  age  of  twenty-five  years^  and  then  to  pay,  transfer 
and  equally  divide  the  said  sum  of  1000/.  New  JP4  per 
Cent.  Bank  Annuities,  between  them,  if  more  than  one, 
and,  if  only  one,  then  the  whole  to  go  to  such  only 
child ;  and,  for  want  of  such  issue^  then  I  direct  that 
the  interest  of  the  said  sum  of  1000/.  New  £4i  per  Cent. 
Bank  Annuities,  shall  be  paid  unto  such  other  child  or 
children  of  my  said  son,  George  Goring^  equally  during 
his,  her  or  their  natural  life  or  lives,  as  shall  be  then 
living;  and,  after  the  decease  of  any  or  either  of  my 
said  grandchildren,  to  pay  the  interest  of  the  said  sum 
of  1000/.  New  £4f  per  Cent.  Bank  Annuities,  unto  his, 
her  and  their  issue,  until  he,  she  or  they  severally  attain 
the  age  of  twenty-five  years  (such  issue  taking  only 
their  parentis  share) ;  and,  as  they  respectively  attain  the 
age  of  twenty-five  years,  to  pay,  transfer  and  equally 
divide  the  said  sum  of  1000/.  New  £4  per  Cent.  Bank 
Annuities,  between  them,  if  more  than  one,  and  if  but 
one,  then  the  whole  to  such  one  child  absolutely.  And 
as  to  all  the  rest  and  residue  of  my  personal  estate,  upon 
trust  to  pay  the  rents,  interest  and  annual  produce 
thereof  equally  between*  for  and  towards  the  mainte- 
nance and  education  of  my  said  grandson,  George 
Goring,  and  such  other  grandchildren,  the  children 
of  my  son,  George  Goring^  lawfully  begotten,  during 
the  term  of  their  natural  lives  or  life ;  and,  after  the 
decease  of  any  or  either  of  my  said  grandchildren,  to  pay 
the  share  of  the  rents,  interest  and  annual  produce  of 
any  or  either  of  them  so  dying,  unto  their,  his  or  her 
issue,  if  any,  lawfully  begotten,  until  he^  she  or  they 
respectively  attain  the  age  of  twenty-five  years,  and 
then  to  pay^  transfer  and  equally  divide  their  parenfs 
share  of  the  residue  of  my  said  personal  estate  between 
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ihem^  if  more  than  one,  and,  if  but  one,  then  the  whole 
to  such  one  child  absolutely.  And  my  will  and  mind  is, 
and  I  hereby  direct  and  declare  that,  in  case  either  of 
my  grandchildren  by  my  son,  George  Oaring^  shall 
depart  this  life  without  leaving  lawful  issue  at  the  time 
of  his  or  their  decease^  and  without  having  obtained  a 
vested  interest,  then  I  direct  that  the  share  or  shares  of 
him,  her  or  them  so  dying,  shall  go  to  and  belong  to  the 
survivors  or  survivor  of  them,  upon  the  same  trusts  as 
are  hereinbefore  declared,  and  to  be  payable  and  trans- 
ferable as  hereinbefore  mentioned.  And  as  to  all  my 
freehold  estate,  situate  between  Dowlas  Common  and 
Waterloo  Street  in  the  parish  of  St.  Giles  Camberwell 
in  the  county  of  Surrey^  which  I  purchased  of  the 
trustees  under  an  Act  of  Parliament  for  the  sale  of  the 
glebe  lands  in  the  parish  of  St.  Giles  Camberwell  fore- 
said, I  give  and  devise  the  same  unto  the  said  B. 
Howard  and  James  Smale  and  the  survivor  of  them,  his 
heirs,  executors,  administrators  and  assigns,  upon  trust 
that,  the  said  B.  Howard  and  James  Smale  or  the  sur- 
vivor of  them,  his  heirs,  executors,  administrators  or 
assigns,  do  and  shall  pay  the  rent  and  produce  thereof 
unto  my  said  grandson,  George  Goring^  during  his 
natural  life ;  and,  after  the  decease  of  my  said  grandson, 
George  Goring^  upon  trust  to  pay  the  rent  and  produce  of 
my  sud  freehold  estate,  unto  the  issue  of  his  body,  if  any, 
lawfully  begotten,  during  their  natural  lives  or  life,  equally 
between  them,  if  more  than  one,  but,  if  only  one,  then 
the  whole  of  the  said  rent  and  produce  to  go  and  belong 
to  such  only  child;  and,  for  want  of  such  issue^  upon 
trust  to  pay  the  rent  and  produce  of  my  said  freehold 
estate  unto  and  equally  between  such  children  of  my 
said  son,  George  Goring^  as  shall  be  then  living^  during 
their  natural  lives,  if  more  than  one,  but,  if  only  one, 
then  the  whole  of  the  rent  and  produce  to  go  and  belong 
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to  such  only  child ;  and,  after  the  decease  of  any  or 
either  of  my  said  grandchildren,  to  pay  the  rent  and 
produce  of  my  said  freehold  estate,  nnto  and  equally 
between,  his,  her  and  their  issue,  during  his,  her  or  their 
natural  lives,  such  issue  taking  only  their  parentis  share, 
with  benefit  of  survivon^ip ;  and,  after  the  decease  of 
the  whole  of  the  issue  of  my  said  grandchildren,  or  in 
case  there  shall  be  no  issue  of  my  said  grandchildren, 
any  or  either  of  them,  then  upon  trust  for  my  own  right 
heirs  for  ever.^ 


The  testator  died  shortly  after  the  date  of  his  will, 
leaving  his  son  George  Oaringy  the  elder,  his  heir  and 
sole  next-of-kin,  Otorge  Goring  the  elder  had  only  five 
children,  all  of  whom  were  born  before  the  death  of  the 
testator ;  but  none  of  them  had  attained  twenty-one  at 
his  death. 


The  suit  was  instituted  by  the  four  youngest  diildren, 
against  Howard^  Smakf  George  Goring  the  elder  and 
George  Goring  the  younger,  to  have  the  trusts  of  the 
will  performed.  By  the  order  on  further  directions, 
dated  the  11th  of  June  1831,  the  Court  declared  that 
George  Goring  the  younger  was  entitled  to  the  interest 
and  dividends  of  1000/.  part  of  10152.  £3  lOf.  per 
Cent.  Bank  Annuities,  standing  in  the  name  of  the 
Accountant- General  in  trust  in  the  Cause,  and  to  the 
rents  and  profits  of  the  testator's  freehold  estates,  for 
the  term  of  his  natural  life :  that  the  testator,  by  the 
word  *  grandchildren,*  in  the  gift  of  the  residue,  meant 
his  own  grandchildren  being  children  of  his  son  George 
Goring  the  elder;  and  that  the  Plaintiflb  and  the 
Defendant  George  Ghring  the  younger,  were  entitled  to 
receive  the  interest  of  the  residue  for  the  term  of  their 
lives. 
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The  10152.  Stock  was  afterwards  reduced  to  9202^  in 
consequence  of  part  of  it  having  been  sold  for  payment 
of  costs ;  and,  by  an  order  dated  in  1836,  at  which  time 
Georgt  Oaring  the  younger  had  attained  twenty-one, 
the  dividends  of  the  920/.  Stock  were  ordered  to  be  paid 
to  him  for  his  life.  On  the  22nd  of  October  1847, 
Georgt  Ooring  the  younger  died,  a  bachelor,  leaving  all 
his  brothers  and  sisters  him  surviving.  Only  one  of 
them  had  a  child ;  and  that  child  was  brought  before 
the  Court  by  supplemental  bill. 
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On  the  3rd  of  November  1848,  the  four  surviving 
children  of  George  Ooring  the  elder,  presented  a  peti* 
iion  praying  that  the  dividends  of  the  9202.  Stock* 
accrued  due  since  the  decease  of  Oeorge  Ooring  the 
younger,  and  which  might  thereafter  accrue  due  during 
the  lives  of  the  petitioners,  might  be  paid  to  them ;  and 
that  they  might  be  at  liberty  to  receive  the  rents  and 
profits  of  the  testator's  freehold  estate,  during  their  lives. 


Mr.  Chandlets^  in  support  of  the  petition,  admitted 
that,  if  the  words,  *  for  want  of  such  issue,^  meant,  *  for 
want  of  issue  who  should  attain  twenty-five,'  the  gift 
over,  of  the  1000/.  Stock,  to  the  other  children  of  the 
testator's  son,  Oeorge  Ooring  the  elder,  was  void  for 
remoteness ;  but  he  contended  that  the  true  construe* 
tion  of  those  words,  especially  when  taken  in  connection 
with  the  words  that  immediately  preceded  them,  namely, 
'*and  if  only  one,  then  the  whole  to  go  to  such  only 
child,''  was,  '^  in  case  my  grandson  George  Ooring  shall 
not  have  a  child :"  and,  consequently,  that  the  gift  over, 
was  good.    Dames  v.  Fisher  (a). 

*  This  sum  constituted  the  whole  of  the  residue. 
(«)  5  Beav.  201. 
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Mr.  BetheU^  for  Oeorge  Goring  the  elder,  who  was  the 
sole  next-of-kin  and  heir  of  the  testator,  said  that  the  word, 
'  ihen,^  was  equivalent  to, '  at,^  and  that  a  gift  to  a  class 
of  individuals  at  the  age  of  twenty-five,  was  too  remote ; 
that  all  the  subsequent  gifts  were  made  dependent  upon 
that  gift ;  and,  therefore,  they  also  were  too  remote ; 
Bull  V.  PritcAard  (ft) :  and  that  the  gift  of  the  residue 
was  not  distinguishable  from  the  gift  of  the  1000/. 
Stock. 


Mr.  Yaunge^  with  Mr.  BethelU  said  that  there  was 
no  gift  to  the  issue  of  Qeorgt  Oaring  the  younger, 
except  in  the  direction  to  pay  and  transfer ;  and  that 
the  payment  and  transfer  were  not  to  take  place  until 
the  issue  attained  twenty-five;  and,  therefore,  there 
was  no  gift  to  the  issue,  except  at  the  age  of  twenty- 
five  ;  and  that  the  words  of  the  gift  over,  **  for  want  of 
such  issue,"  meant  for  want  of  issue  who  should  attain 
twenty-five. 

The  Vtce- Chancellory  in  the  course  of  the  ailment, 
expressed  it  to  be  his  opinion  that  the  gift  over  of  the 
1000/.  Stock  was  too  remote ;  and  said,  with  respect  to 
the  gift  over  of  the  residue,  that  if  it  was  a  gift  by  way 
of  renuunder,  it  also  was  too  remote ;  but  the  question 
was  whether  it  was  not  a  gift  by  way  of  substitution. 

When  the  argument  was  concluded,  his  Honour  said 
he  would  read  the  will  over  before  he  decided  the  case. 


(5)  I  Ross.  213. 
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The  question  is  whether  the  petition  in  this  case,  is        Goring 

right  in  what  it  asks !  ,,    ^* 

Howard. 


The  testator,  Oearge  Forbes  Goring^  by  his  will,  gave 
all  the  residue  of  his  personal  estate  to  trustees,  upon 
trust  to  pay  the  rents,  interest  and  annual  produce 
thereof  equally  between  for  and  towards  the  mainte- 
nance and  education  of  his  grandson,  George  Goring, 
and  such  other  grandchildren,  the  children  of  his  son, 
George  Goring,  lawfully  begotten,  during  the  term  of 
their  natural  lives  or  life ;  and,  after  the  decease  of  any 
or  either  of  his  said  grandchildren,  to  pay  the  share  of 
the  rents,  interest  and  annual  produce  of  any  or  either 
of  them  so  dying,  unto  their,  his  or  her  issue,  if  any, 
lawfully  begotten,  until  he,  she,  or  they  respectively, 
attamed  the  age  of  twenty-five  years,  and  then  to  pay 
and  transfer  and  equally  divide  their  parent's  share  of 
the  residue  of  his  said  personal  estate,  between  them,  if 
more  than  one,  and,  if  but  one,  then  the  whole  to  such 
one  child  absolutely.  And  his  will  and  mind  was,  and 
he  thereby  directed  and  declared  that,  in  case  either  of 
his  grandchildren  by  his  son  George  Goring,  should 
depart  this  life  without  leaving  lawful  issue  at  the  time 
of  his  or  their  decease,  then  the  trust-property  should 
go  over :  and  there  is  a  similar  devise  with  respect  to 
the  real  estate. 

The  facts  of  the  case  are  these : — George  Goring  the 
younger,  was  the  eldest  son  of  George  Goring  the  elder, 
who  was  the  only  son  of  the  testator ;  and,  very  lately, 
6.  Goring  the  younger  died,  without  leaving  any  issue 
at  the  time  of  his  death ;  and  the  four  other  grand-* 
children,  who  were  named  to  take  on  the  particular  con- 
tingency of  G.  Chring  the  younger,  dying  without  leav- 
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ing  issue  at  his  death,  have  presented  this  petition  pray- 
ing to  have  that  fund  which  represents  the  personal  estate 
so  bequeathed^  applied  in  this  way ;  by  way  of  giving  to 
them  the  interest  during  their  lives.  And  the  only 
question  in  this  case,  is  whether  the  limitation  over  which 
follows  the  limitation  made  to  George  Goring  the  yomiger, 
for  life,  with  remainder  to  his  issue  who  should  attain 
twenty-five,  is  good  in  the  evait  that  has  happened. 


I  remember  that,  at  the  time  when  the  case  was 
argued,  it  struck  me  that  the  limitation  over  was  good. 
I  have  since  read  the  will  carefully  over,  and  it  appears 
to  me  that  this  case  is  exactly  within  the  rule  which 
was,  first  of  all,  laid  down  in  Longhead  v.  Phelps  (c), 
and  which  amounts  to  this,  that,  where  there  is  a  limi- 
tation, and  that  does  not  take  effect  at  all,  and  then 
another  limitation  in  lieu  of  it,  though  the  first  is  bad, 
yet  the  second  may  be  good.  The  case  is  a  very  remark- 
able one ;  because  it  seems  that  the  validity  of  the  title 
was  argued  with  reference  to  the  trust  of  a  term.  Now 
how  the  validity  of  the  legal  title  could  depend  on  the 
trust  of  a  term,  one  does  not  exactly  see ;  but  so  it  was. 
The  trust  of  the  term,  in  that  case,  was  that,  in  case 
John  Phelps  should  happen  to  die  without  issue  male 
of  his  body  on  the  body  of  Mary  (his  then  intended 
wife)  begotten,  or  if  all  the  issue  male  between  them 
should  die  without  issue  and  there  should  be  issue  female^, 
and  so  on,  then  there  was  a  trust  by  way  of  substitution : 
and  the  Court,  without  hearing  Counsel  for  the  Defend- 
ants, were  clear  that  the  first  part  of  the  contingency  was 
good,  vtsr.,  in  case  John  and  Mary  died  without  leaving 
issue  male;  and,  as  that  happened  in  fact  to  be  the 
case,  they  would  not  enter  into  the  consideration  how 
far  the  other  branch  of  the  contingency  might  have  been 
(c)  2  Sir  W.  Blackst.  704. 
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supported^  which  could  only  come  in  question  in  case 
Richard  had  survived  both  his  parents.  Now,  though 
there  is  that  observation  to  be  made  on  this  case  which 
I  just  now  made,  yet  I  know  that  it  is  considered  as  a 
ruling  authority. 
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Then,  in  Leake  v.  Robinson  (d),  there  was  a  bequest 
of  the  residue  in  two  moieties,  with  limitations  very 
much  like  those  which  are  here  contained.  One  moiety 
was  given  to  the  Mitfordsy  and  the  other,  to  the  Robin- 
eons;  and  Sir  William  Grant  says(e):  "The  conse- 
quence is  that,  subject  to  Mr.  Mitford*s  life  interest,  it 
belongs  to  the  testator^s  next-of-kin.  The  fate  of  the 
other  half  rests  in  contingency.***  The  Mitford  moiety 
was  that  which  was  given  for  life,  but  with  remainder  to 
such  a  class  as  could  only  take  by  living  to  the  age  of 
twenty-five ;  and  it  was  held  that  though  some  might 
take  separately,  yet  as  they  were  to  take  as  a  class, 
none  could  take ;  for  none  could  take  except  all  had 
attained  twenty-five.  Then,  after  saying  that  the  fate 
of  the  other  half  rested  in  contingency,  Sir  William 
Grant  adds :  "  If  Mrs.  Robinson  should  die  without 
leaving  issue,  it  is  well  given  over  to  the  children  of 
Mrs.  Mitford.^  That  is,  in  the  alternative.  It  appears 
to  me  to  be  exactly  the  present  case. 

And,  as  George  Goring^  the  younger,  died  without 
having  issue  living  at  his  death,  my  opinion  is  that  the 
petition  is  right  in  what  it  asks  with  respect  to  both  the 
real  estate  and  the  personal  estate;  and,  therefore,  I 
shall  make  an  order  according  to  the  prayer  of  it. 


{d)  2  Mer.  363. 


{e)  Ibid.  394. 
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ARNOLD  V.  ARNOLD. 


f/ 


George  Arnold,  the  testator  m  this  cause,  by 
his  will  bearing  date  the  18th  of  September  1828,  be- 
queathed as  follows :  ^  I  give  and  bequeath  to  my  dear 
child,  Sophia  Mary  Arnold^  16,000/.  sterling,  to  be 
kept  in  trust  by  my  executors  till  she  shall  attain  the 
age  of  twenty-one  years  or  marry  with  the  consent  of  her 
mother  and  the  half  of  my  executors  then  livings  which- 


Testator  be- 

Sueathed  to  his 
aughter^ 
15,000/.,  to  be 

kept  m  tnist,  by  ^^^  ^^^  happen  first ;  when  this  sum,  with  the  aocumu- 
tiil  she  shoidd     l&ted  interest,  is  to  be  settled  on  the  said  Sophia  Mary 

attain  twenty-      Arnold ;  but,  failing  her  attaining  the  age  of  twenty-one 

one  or  marry  i»»  •  •  "avai- 

with  the  consent  J®*™  ^^  having  issue  by  such  marriage,  then  the  sum  is 

of  her  mother  to  devolve,  one  half,  to  my  residuary  legatee,  and  the 
other  halfj  to  my  other  child  not  yet  bom.  In  like 
manner  I  give  and  bequeath  a  similar  sum  of  15,000/., 
to  any  child  of  which  my  dear  wife  may  be  pregnant  at 
my  death,  under  the  same  stipulations.  »  •  *  ♦ 
the  accumulated  The  whole  of  my  remaining  property,  real  and  personal, 
interesj,  wflw  to  ^f  every  description  whatsoever,  including  the  lands 
her.    The  which  belong  to  me  in  Upper  Canada,  to  be  divided  into 

daughter^  attain-  three  equal  parts ;  one  part  to  each  of  my  dear  brothers, 
James  and  William  Arnold,  and  Sophia  Phipps,  In 
case  my  said  brothers  and  sister  should  not  survive  me 
or  having  legal  issue  living  at  my  death,  then  his,  her  or 
their  shares  to  devolve,  in  equal  portions,  t^  the  survi- 
settled,  except  in  y^yg^  ^  ^^y  ^g  the  shares  that  may  have  been  devised 
marrving  under  ^  ^^^^  ^^^^  issue.  Should  none  of  them  marry  or 
twenty-one,  with  attain  the  age  of  twenty-one  years,  the  benefit  of  in- 
the  consent  of 

her  mother  and  half  of  the  testator's  executors ;  and  that,  as  the 
legacy  was,  in  the  first  instance,  given  to  her  absolutely,  she  was 
entitled  to  it  i" 


and  half  of  his 
executors  then 
living,  which- 
ever might  hap- 
pen  first,  when 
the  sum,  with 


ed  twentv-one, 
without  having 
married. 

Held  that  the 
legacy  was  not 
directed  to  be 


;  absolutely. 
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terest,  however,  to  be  enjoyed,  intermediately,  by  mnh 
iaaasu  Sboyid  PmtmoUPUpps  survive  my  bretheiB  and 
eister  end  their  legal  ianie  unmarried  or  imder  age, 
SopUds  third  portion  to  denolve  to  him.^ 

The  testator  died  on  the  let  of  October  1828.  Hie 
dangfaier  SopUa  Mary,  who  was  stffl  a  Bpinater,  attained 
twenty-one  on  the  let  of  August  1848,  and,  shortly 
afterwards,  presented  a  petition,  praying  that  the  sum 
of  stock  which  was  standing  to  the  account  of  her  legacy, 
might  be  transferred  to  lier. 

Mr.  Bethell^axi  Mr.  Piggott  appeared  in  support  of 
the  petition. 

Mr.  Joshua  WiUiams,  for  the  testator's  executors, 
submitted  that  the  stock  ought  not  to  be  transferred  to 
the  peiitiooer,  but  oug^  to  be  settled  in  trust  fiir  her 
and  her  issue,  aad,  failing  her  issue,  in  trusty  ae  io  eoe 
half,  for  the  testator's  brothers  «ad  aister,  and,  as  to  the 
other  half,  for  the  diild  of  the  testator  who  was  bom  after 
the  ^ate  of  his  will. 

Mr.  Terrell  appeared  for  anetfaer  i)arty. 

Young  V.  Mcintosh  (a) f  Laing  v.  Laing  (b)^  and 
Jervoise  v.  The  Dvke  of  NortiunAerland  (p),  were 
referred  to. 

The  Vtce-Chancelhr,  after  obeerving  that  Uie  testa- 
tor seemed  to  have  had  but  a  very  confused  notion  as  to 
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18^. 


Armou) 
Arnolo. 


(a)  Jnte,  Vol.  XIII.  page     315. 
445.  (e)  1  Jac.  &  Walk.  559. 

(6)    Ante,  Vol.  X.    page 

bb2 
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Arnold 

9. 

Arnold. 


what  he  intended,  said  that  the  legacy  was  first  ^yen  to 
the  petitioner  absolutely,  and  there  was  no  direction  to 
settle  it,  except  in  the  event  of  her  marrying  under  age, 
with  the  consent  of  her  mother  and  half  of  the  execu- 
tors ;  and,  as  that  event  had  not  happened,  there  was 
nothing  to  take  away  her  right  under  the  first  gift ; 
and,  therefore,  he  should  direct  the  stock  to  be  trans- 
ferred to  her. 


1848: 

18th  November. 

^ . ' 

Married 
Woman, 

wm. 

A  married  wo- 
man having 
power  to  dispose 
of  a  fund  by 
will,  made  a  will 
disposing  of  that 
fund  and  also  of 
another  fund 
over  which  she 
had  no  power, 
and  appomted 
her  husband  her 
executor,  and  he 
proved  her  will 
generally. 

Held  that,  as 
to  the  latter 
fund,  the  will 
was  valid  as  be- 
ing made  ex  ae- 
eeneu  viri. 


IN  THE  MATTER   OF  THE  TRUSTEES'  RE- 
LIEF ACT,  10th  &  11th  VICT.  c.  96. 

EX  PARTE  FANE.  ^ 

A.  MARRIED  lady  who  had  a  power  reserved  to  her 
to  dispose  of  certain  funds  by  will,  made  a  will  which 
was  a  disposition  of  those  funds,  and  purported  to  dis- 
pose of  other  funds  over  which  she  had  no  power,  and  ap- 
pointed her  husband  her  executor.  Her  husband  proved 
her  will  generally,  and  not  merely  as  to  the  funds  over 
which  she  had  the  power. 

The  Vtce-Chancelhr  held  that,  as  to  the  fimds  over 
which  the  lady  had  no  power,  her  will  operated  as  a  will 
made  ex  assenm  viri. 


Mr.  Bethelly  Mr.  Kingldhe^  and  Mr.  Smythe^  were  the 
Counsel  in  the  case. 
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DOBINSON  ..  HAWKS,  t,^  ,8th'L1'20th 

'Ti  November. 

1  HE  bill  was  filed  by  the  trustees  of  a  joint-stock      n        ,        f 

brewery  company,  to  redeem  a  mortgage  made  by  the    Benefit  Build" 
company  to  the  trustees  of  a  benefit  building  and  invest-      *^,  Socieii/. 
ment  society,  which  had  been  established  under  the  6th        Company. 

and  7th  Will.  IV.  c.  32,  for  regulating  such  societies.  

A  joint^tock 

The  mortgage-deed  was  in  the  ordinary  form ;   and,  hold  shares  in  a 

accordingly,  the  Counsel  for  the  Plaintiffi  insisted  that  benefit  building 

their  clients  were  entitled  to  redeem  upon  the  usual  t^hSmider 

terms.     But  the  Defendants^  Counsel  alleged  that  the  6th  &  7th  Will. 

Plaintiflb,  in  order  to  obtain  the  loan,  became  share-  ^^'  ^'  ?^»  ^' 

holders  in  the  building  society,  and,  therefore,  they  fit  sodeties. 
were  not  entitled  to  redeem  without  regard  to  the  lia- 
bilities which  they  had  incurred  as  such  shareholders. 

Mr.  Bethell  and  Mr.  Baia  appeared  for  the  Plaintifls ; 
and  Mr.  Rolt^  Mr.  Prior  and  Mr.  Headlam^  for  the  De- 
fendants. In  the  course  of  the  argument.  Silver  v. 
Barnes  (a)  and  Mosley  y.  Baker  (6)  were  referred  to. 

The  VlCfl-CHANCELLOB  : 

This  is  a  very  simple  case. 

The  Plainti&  propose  that  an  account  shall  be  taken 
of  what  is  due  on  the  mortgage,  according  to  the  truth 
of  the  transaction  as  it  appears  on  the  face  of  the  deed ; 


(a)  6  Bing.  N.  C.  180.  was  said  to  be  under  appeal 

{h)  6  Hare,  87.    This  case     before  the  Lord  Chancellor. 


^sa.«-*<^ 
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D0BIN8ON 

V, 

Hawes. 


that  iSy  according  to  the  sum  of  money  that  was  actually 
advanced.  The  object  of  the  Defendants  is  not  to  have 
such  an  account,  but  to  have  an  account  on  the  footing 
of  what  appears  in  one  of  the  exhibits  in  the  Cause, 
which  contains  the  whde  detail  of  what  I  may  call  a 
fabricated  and  hypothetical  scheme  for  the  sale  of  shares. 


In  order  to  support  the  Defendants^  view  of  the  case, 
it  must,  first  of  all,  be  made  to  appear,  plainly,  that  the 
Plainti&  were  members  of  the  building  society.  But 
the  primary  evidence,  the  evidence  which  the  Legislature 
intended  to  exist  of  that  fact,  is  not  forthcoming.  By 
the  rules  of  the  benefit  society,  it  is  directed  that  the 
name  of  each  member  shall  be  inserted  in  a  book ;  and 
that  book  would,  of  necessity,  be  either  in  the  actual 
possession  of  the  Defendants,  or  under  their  control. 
But  that  book  has  not  been  produced,  nor  has  any  reason 
been  assigned  why  it  has  not  been  produced.  And  my 
opinion  is  that  the  non-production  of  it,  under  the  cir- 
cumstances that  appear  in  this  case,  must  be  taken  to 
be  conclusive  evidence  that  the  Plainti&  were  not  mem- 
bers of  the  building  society. 


Moreover,  if  the  names  of  the  Plaintiffi  had  been 
entered  in  the  book,  I  think  that,  attending  to  what 
plainly  appears  to  be  the  policy  of  the  Act  of  Parliament 
and  the  object  of  the  society  as  expressed  in  its  rules,  it 
would  have  been  a  fraud  on  the  Act  of  Parliament  under 
which  the  building  society  was  constituted,  and  a  vio- 
lation of  the  rules  by  which  it  is  regulated,  to  have  made 
them  members.  It  is  quite  plain  that  the  society  was 
meant,  by  the  Legislature,  to  be  constituted  for  the 
benefit  of  industrious  individuals,  who  might  be  hoping 
to  make  some  progress  in  life,  by  laying  out  small  sums, 
to  be  contributed  through  the  medium  of  the  society,  in 
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the  purchaae  of  buildings,  in  the  purchaae  of  land,  or  in 
the  erection  of  buildings.  There  is  a  little  degree  of 
obscurity,  or  rather  I  should  say,  a  little  degree  of  negli- 
gence, in  the  wording  of  the  first  section  of  the  Act ; 
for  It  is  perfectly  plain  that,  when  the  Legislature  said 
that  the  object  was  to  erect  or  purchase  one  or  more 
dweUing-house  or  dwelling-houses,  or  other  real  or  lease- 
hold estates,  they  meant  to  erect  houses  or  purchase 
estates  of  small  value. 


1848. 


dobinson 
Hawks. 


Now  then  what  is  the  case!  Here  is  a  company, 
established  for  quite  a  different  purpose,  that,  for  its 
own  purposes,  wishes  to  borrow  mcmey.;  and  the  arrange- 
ment made  by  the  Defendants,  was  that  the  money 
should  be  advanced  on  the  same  footing  as  if  those  per- 
sons who  constituted  the  brewery  company,  were  actually 
members  of  the  building  society.  I  have  looked  over  aU 
the  rules,  and  the  conclusion  which  I  have  come  to  is 
that  there  is  nothing  whatever  which  countenances  the 
supposition  that  persons,  jointly,  might  be  shareholders. 
The  expression  is  uniformly,  '^  his  or  her  ;'*'*  and  it  seems 
to  me  that  it  is  inconsistent  with  the  object  which  the 
Legislature  contemplated,  (which  was  to  assist  indi- 
viduals,) that  persons  combining  together  and  forming  a 
joint-stock  company,  should  ever  be  capable  of  being 
members  of  a  benefit  building  society.  Therefore,  not 
only  is  there  no  proof  that  the  brewery  company  wef  e 
made  or  attempted  to  be  made  shareholders  in  the 
building  society ;  but,  even  if  there  had  been  such  proof, 
the  thing  would  have  been  inadmissible ;  because,  ac^ 
cording  to  my  understanding  of  the  policy  of  the  Act, 
no  such  thing  could  take  place. 


The  consequence  is  that,  the  case  set  up  by  the 
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1848.  Defendants  having  totally  failed,  the  accounts  must  be 

DoBiNsoN  ^^^^^  '^  ^^^  usual  way ;  and  the  Defendants  must  pay 

V.  the  costs  of  the  suit  up  to  the  hearing. 
Hawks. 


1848;  HAWKINS  v.  HAMERTON.  y 

2l8t  November.    ^ 

* . '      Charles  HAMERTON,  by  his  wiU  dated  the 

Will  3Q|^h  July  1799^  devised  all  his  real  estates  to  trustees, 

Construction.  i   ,  i     ,  «  n   i  •  •      •     xt_  vi« 

( Survivor  or     ^^^  bequeathed  to  them  all  his  monies  m  the  public 

Survivors.*      funds  or  upon  Oovemment  securities,  and  all  his  East 

**"^'  India  stock,  and  all  other  his  monies  and  stocks  secured 

Testator  be-         upon  the  credit  of  any  public  company  or  corporation, 
queathed  a 

leasehold  estate  to  his  son  Charles;  and  directed  that,  if  his  son 
should  die  without  issue,  the  leasehold  estate  should  be  considered  * 
as  part  of  his  residuary  estate,  and  be  divided  amongst  the  children 
of  his  three  daughters,  Isabella,  Matilda  and  Mary,  as  there- 
inafter mentioned.  And  he  gave  the  residue  of  his  estate,  to 
trustees,  in  trust  for  his  son  and  three  daughters^  or  such  of 
them  as  should  be  living  at  the  death  of  his  wife,  equallv,  during 
their  lives:  and  he  directed  that,  after  their  deaths,  the  whole 
of  the  residue,  should  be  divided  amongst  all  the  children  of 
his  said  son  and  daughters,  in  equal  parts,  shares  and  propor- 
tions ;  and,  in  case  any  of  his  said  son  and  daughters  should  die 
without  leaving  issue,  that  the  share  of  him,  her  or  them  so  dying, 
should  be  divided  amongst  the  survivor  or  survivors  of  his  said 
children  and  their  issue,  in  the  like  equal  parts,  shares  and  propor- 
tions. Isabella  died  in  the  lifetime  of  the  testator* s  widow,  leaving 
children.  Mary  died  after  the  widow,  leaving  children.  Then 
Charles  died  without  issue.  Matilda  was  still  living,  and  had  chil- 
dren. Held  that  Isabella's  children  were  entitled  to  one  fourth  of 
the  residue  notwithstanding  their  mother  died  before  the  widow; 
that  Mary's  children  were  entitled  to  another  fourth;  and  that 
Matilda  was  entitled  to  another  fourth,  for  her  life,  with  remainder 
to  her  children ;  and  that,  as  Charles  had  died  without  issue,  the 
remaining  fourth  was  divisible  into  three  parts,  and  one  of  those 
parts  belonged  to  Isabella's  children,  another,  to  Mary's  children, 
and  the  remaining  part  to  Matilda  for  life,  with  remainder  to  her 
children. 
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and  all  his  monies  secured  by  mortgage,  bond,  note  or 
otherwise,  upon  trust  to  sell  and  dispose  of,  let,  manage 
and  improve  his  said  real  and  personal  estates  to  the 
best  advantage,  and  so  that  the  monies  arising  and  pro- 
duced therefrom,  should  be,  from  time  to  time^  placed 
out  and  invested,  in  the  names  of  his  trustees,  in  the 
public  funds  or  on  Government  securities,  and,  upon 
trust  to  pay,  out  of  the  rents,  issues,  profits,  dividends, 
annual  and  other  accumulations  of  his  said  real  and  per- 
sonal estates,  to  his  wife  Ann  Hamerton^  an  annuity  of 
4502. ;  and  he  gave,  to  his  wife,  all  his  household  goods, 
furniture,  plate,  &c.  and  the  sum  of  1002.,  to  be  paid 
within  one  month  after  his  decease,  and  then  expressed 
himself  as  follows : 


1048. 

^ . ' 

Haweins 


Hamkrton. 


^*I  also  give  and  bequeath^  unto  my  son,  Charles 
Hamerton^  aU  that  leasehold  estate  which  I  now  hold 
of  and  under  the  Corporation  of  the  City  of  London, 
situate  and  being  at  Whitefriars  Doch^  subject  to  the 
payment  of  the  rent  and  performance  of  the  covenants 
and  agreements  mentioned  and  contained  in  the  lease 
granted  to  me  thereof  from  the  said  Corporation ;  but, 
in  case  my  said  son  shall  happen  to  die  without  issue^ 
then  I  will  and  direct  that  the  said  leasehold  premises  at 
Whitefriars  Dock  shall  reyert  to  my  said  trustees  or 
trustee  for  the  time  being,  and  be  taken  into  and  con- 
sidered as  part  of  my  residuary  estate  and  be  divided 
amongst  the  children  of  my  three  daughters  as  hereinafter 
mentioned. 


<'  I  also  give  and  bequeath  unto  my  three  daughters, 
Isabella^  the  wife  of  J.  8.  Kiltich,  Matilda,  the  wife  of 
Samuel  Hancoeh,  and  Mary  Hamerton^  or  to  such  per- 
son or  persons  as  my  said  daughters  shall,  from  time  to 
time  during  their  natural  lives,  appoint  to  receive  the 


4IS 
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Baitkini 

V, 
HAMSmXON. 


same,  for  the  sole,  separate,  personal  and  pecnliar  use 
and  benefit  of  my  said  daughters,  aa  annuity  or  dear 
yearly  sum  of  300/.  each,  to  be  paid  to  them  and  each  of 
them,  by  four  equal  quarterly  payments,  on  the  24fth 
day  of  June,  the  29  th  day  of  September,  the  25th  day  of 
December  and  the  25th  day  of  March  in  every  year,  the 
first  payment  thereof  to  be  made  on  such  of  the  said 
days  as  shall  next  happen  after  my  decease :  And,  from 
and  after  the  decease  of  my  said  daughter,  IsabelUh  I 
will  and  direct  that  the  principal  monies  from  which  her 
said  annuity  of  300/.  shall  arise  and  accrue,  shall  be  paid 
and  divided  amongst  such  children  as  she  may  have  by 
her  present  husband,  the  said  J,  8.  KilUck  only,  in 
equal  parts,  shares  and  proportions,  as  they  attain  their 
respective  ages  of  twenty-one  years:  And,  from  and 
after  the  decease  of  my  said  daughter,  Matilda,  I  will 
and  direct  that  the  principal  monies  from  which  the  said 
annuity  of  300/.  shall  arise  and  accrue,  shall,  in  like 
manner,  be  paid  and  divided  amongst  such  children  as 
she  may  have  by  her  present  husband,  the  said  Samuel 
Hancochy  only,  in  equal  parts,  shares  and  proportions,  as 
they  attain  their  respective  ages  of  twenty-one  years : 
And,  from  and  after  the  decease  of  my  said  daughter, 
Mary^  I  will  and  direct  that  the  principal  monies  from 
which  the  said  annuity  of  300/.  shall  accrue  or  arise, 
shall  be  paid  and  divided  amongst  all  and  every  the  chil- 
dren which  she  may  have  by  any  future  husband  or  hus- 
bands, in  equal  parts,  shares  and  proportions,  as  they 
shall  attain  their  respective  ages  of  twenty-one  years : 
And  in  case  she  shall  happen  to  die  without  issue^  then 
such  principal  sum  to  be  divided  amongst  the  children  of 
my  said  son,  Charles,  and  daughters,  Isabella  and  Ma- 
tilda, in  equal  parts  and  shares,  on  their  attaining  their 
said  ages  of  twenty-one  years.**^ 
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The  testator  then  gsve  pecamery  legacies  to  his  ser- 
vants and  other  persons :  after  which,  he  proceeded  as 
follows : 

^^  And  it  is  further  my  will  and  mind  and  I  hereby 
direct  that,  from  and  after  the  decease  of  my  said  dear 
wife,  Ann  Hamertan^  the  said  anaoily  of  450/;  so  given 
and  bequeathed  to  hcv  daring  her  natural  life,  and  also 
all  the  rest,  residue  and  remainder  of  my  said  real  and 
personal  estates,  of  what  nature  or  kind  soever,  not 
hereinbefore  diq>osed  of,  and  of  which  my  executors  and 
trustees  shall  and  may  be  possessed  by  virtue  of  the  trusts 
in  them  reposed,  and  all  accumulations  thereof,  shall  be 
vested  in  the  funds  of  or  in  Oreai  Sritain,  or  pkced  out 
in  Government  securities  at  interest,  and  that  the  full 
dear  dividends,  interest  or  produce  thereof,  shall  be  paid 
and  divided  amongst  all  my  children,  the  said  CkarleB 
Hamert4m,  and  my  said  three  daughters,  Isabella^  Ma- 
iilda  and  Mary^  or  much  of  tiem  a$  shall  be  lioing  at  the 
time  of  the  death  of  my  eaid  wife^  in  equal  parts,  shares 
and  proportions,  during  their  natural  lives,  by  even  quar- 
terly payments,  but  the  share  and  interest  of  my  said 
daughters  to  be,  in  nowise,  subject  or  liable  to  the  debts, 
contracts  or  engagements  of  their  present  or  any  future 
husband :  And,  from  and  after  the  dtteaee  of  my  said 
son  and  daughters,  then  I  will  and  direct  that  Uie  whole 
of  such  residue  and  remainder  of  my  estates,  with  all 
accumulations  thereof,  shall  be  paid  and  divided  amongst 
all  and  every  the  children  of  my  said  son  and  daughters^ 
in  equal  parts,  shares  and  proportions :  And  in  case  any 
of  my  said  son  and  daughters  shall  happen  to  die  without 
leaving  issue^  then  I  will  and  direct  that  the  legacy,  part 
or  share  hereby  given  and  bequeathed  to  him,  her  or 
them  so  dymg  without  issue,  shall  go  and  be  divided 
amongst  the  survivor  or  survivors  of  my  said  children 
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and  their  issuSy  in  the  lihe  equal  parts,  shares  and  prapor- 
tionsr 

It  appeared  from  the  report  made  in  pursuance  of  the 
decree,  that  the  testator  died  in  1800 :  that  his  daughter, 
IsabeUaKiUich^edi'ml^Q^i  that  his  wife  died  in  1814: 
that  his  daughter,  Mary,  married  W.  H.  Holt  in  1803 
and  died  in  1826 ;  that  his  son,  Charles  died  in  1844,  and 
never  had  any  issue :  and  that  the  testator^s  only  other 
child,  Matilda  Hancock,  was  still  living,  and  was  one  of  the 
Defendants  in  the  Cause :  that  Isabella  Killick  had  six 
children  by  her  husband,  J.  8.  Killick^  and  that  all  of  them 
were  living  at  the  death  of  the  testator  and  at  the  death 
of  his  widow,  and  at  the  death  of  their  mother  and  that 
five  of  them  were  still  living  and  were  Defendants  in  the 
Cause :  that  Matilda  Hancock  had  nine  children  by  her 
husband  8.  Hancock,  and  that  all  of  them  were  living  at 
the  death  of  the  testator,  and  that  all  of  them,  except 
one,  were  living  at  the  death  of  the  testator^s  widow,  and 
that  four  of  them  were  still  living  and  were  the  Plaintiflb 
in  the  Cause ;  that  Mary  Holt  had  nine  children,  all  of 
whom  were  living  at  the  decease  of  the  testator,*  at  the 
decease  of  their  mother  and  at  the  decease  of  the  tes- 
tator's widow,  and  that  seven  of  them  were  still  living 
and  were  Defendants  in  the  Cause.  It  further  appeared, 
from  the  report,  that  the  personal  representatives  of 
such  of  the  deceased  children  of  Isabella  KiUickf  Jfo- 
tilda  Hancock,  and  Mary  Holt  as  had  personal  repre- 
sentatives, were  parties  to  the  suit. 


The  funds  to  which  the  rights  of  the  parties  were  to 


*  This  finding  is  inconsistent  with  the  prior  finding  that 
the  testator  died  in  1800,  and  that  Mrs.  Hdi  married  in 
1803. 
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be  determined  on  the  hearing  for  further  directions,  were 
3934/.  I8s.  Id.  Consols^  being  the  testator^s  residuary 
estate,  and  997/.  16s.  7d.  and  238/.  ISs.  Id.  £S  5s.  per 
Cents,  which  had  arisen  from  the  accumulations  of  Mtay 
Holes  and  Charles  Hamerton^s  shares  of  the  residue, 
since  their  respective  deaths. 


1848. 
Hawkins 

V. 

Hamsrtok. 


The  Cause  now  came  on  to  be  heard  for  further 
directions. 

Mr.  Bethell  and  Mr.  HaddaUy  for  the  P]amti&,  con- 
tended that,  as  Isabella  Killich  was  not  living  at  the 
death  of  the  testator^s  widow,  her  children  were  not 
entitled  to  any  share  of  the  residue ;  that  the  words, 
"  survivor  or  survivors''  were  to  be  taken  in  their  natural 
sense,  and  not  as  meaning,  <'  other  or  others,''  and  that, 
on  the  death  of  the  testator's  widow,  his  son  and  his 
daughters,  Matilda  and  Mary^  who  were  his  only  children 
then  living,  became  entitled  to  the  whole  of  the  residue 
for  their  lives,  with  remainders  to  their  children ;  and 
that,  on  the  death  of  the  son,  the  children  of  Matilda 
and  Mary  became  entitled  to  his  share  of  the  residue, 
as  tenants  in  common.  Brett  v.  Horton(a)j  Arrow 
V.  Mellish  (&),  Leeming  v.  Sherratt  (o),  Farrcmt  v. 
]Vichols(d). 

Mr.  Hodgson  and  Mr.  Wickens^  for  Matilda  Han- 
eockf  the  testator's  only  surviving  daughter,  said  that 
the  words :  <*  And,  from  and  after  the  decease  of  my  said 
son  and  daughters,  then  I  will  and  direct  that  the  whole 
of  such  residue  and  reminder  of  my  said  estates,  with 


355. 


4  Beav.  239. 
1    De  Oex  &  Smale, 


(d) 


2  Hare,  14. 
9  Beav.  327. 
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all  accumulations  thereof,  aball  be  paid  and  dirided,^"  &c., 
showed  that  the  testator  intended  that  no  division  of  his 
residue  should  take  place  until  the  decease  of  the  snr- 
yivor  of  his  four  childr^i,  and,  therefore,  Matilda  Han- 
cock was  entitled,  in  the  erents  that  had  hi4)pened,  to 
the  income  of  the  whole  of  the  residue  for  her  life,  and, 
on  her  death,  her  children  and  the  children  of  her  sisters, 
would  take  the  capital  of  the  residue,  per  capita ;  2  Jar- 
man  on  Wills,  111  :  Malcolm  v.  Martin {e)^  Pearoe  t. 
Edmeades  (/),  Ashley  v.  Ashley  (9),  Tucherman  v.  Jef- 
fries{h).     ' 


Mr.  RoU  and  Mr.  Leioin^  for  the  children  of  Mary 
HoHy  contended  first,  that  Isabella  KillicVs  chiUren 
were  not  entitled  to  any  share  of  the  residue ;  for  their 
mother  took  no  interest  in  it,  and  there  was  nothing;,  in 
the  will,  to  show  that  the  testator  intended  to  give  any- 
thing to  the  children  of  a  parent  who  took  nothing :  in 
addition  to  wUch  the  testator  had  directed  that,  from 
and  after  the  decease  of  his  said  son  and  daughters,  the 
whole  of  the  residue  with  all  accumulations  thereof, 
should  be  divided  aaumgst  the  chiUren  of  hi^  said  son 
and  daughters;  where  the  word  *  said  ^  must  mean  the 
son  and  daughters  lastly  befone  spdcen  of;  that  is,  the 
son  and  daughters  who  should  be  living  at  the  deatfi  of 
the  testator^s  wife  :  Secondly,  that  the  testator  had  said 
that,  in  the  event  of  aay  of  his  cSuldren  dying  without 
leaving  issue,  the  share  of  that  child  shoidd  go  to  the 
survivor  or  survivors  of  them ;  which  implied  that,  if  any 
of  the  children  died  Uaoing  issue^  the  abare  of  that  dukl 
should  not  go  to  the  survivors;  and  that,  taking  the 


(e)  3  Bro.  C.  C.  50. 
(/)3Youn.  &Coll.Exch. 
Ca.  246. 


(ff)  Ante,  Vol.  VI.,  page 
358. 

(A)  4  Bae.  Abr.  467. 
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other  pftits  of  ihe  ^vSi  in  conneotion  with  that  part 
which  related  to  the  residue,  the  necefleary  infereooe 
was  that  the  testator  intended  that,  on  the  death  of 
his  children  who  should  surnve  his  widow  and  leaye  chfl- 
dren,  the  share  of  each  them  should  go,  immediately ^  to 
his  or  her  children:  Taniere  v.  Pearkes{i)^  Willes  v. 
Douglas  (A),  Arrow  ▼.  MeUiak,  Brett  v.  Sort&n.  They 
added  that  Malcolm  y.  Martin  was  distinguishable  from 
the  present  case ;  for,  there,  the  grandchildren  of  Mr. 
Glass  and  Mrs.  Lyon  were  intended  to  take  the  capital  of 
the  1500/.,  as  a  class ;  and  the  class  could  not  be  ascer- 
tained until  all  the  children  pf  Mr.  Olass  and  Mrs.  Lyon 
were  dead. 


l^^o* 


&AWKIK8 

V, 

HAMBBTOfff. 


Mr.  James  Parker  and  Mr.  Pole,  for  Isabella  KiNiek^s 
children,  said : 

If  there  is  anything  certain  in  this  will,  it  is  that  the 
children  of  Isabella  Killick  are  entitled  to  a  share  of 
the  residue. 

The  testator,  when  dealing  with  an  interest  in  the 
residue  which  was  to  come  into  possession  at  the  death 
of  his  wife,  says :  *<  And,  from  and  after  the  decease  of 
my  said  son  and  daughters,^  that  is,  all  the  four  nvhem 
he  had  just  before  named.  He  does  not  add :  ^'  Or  such 
of  them  as  shall  be  living  at  the  decease  of  my  said  wife  ;^ 
nor  can  the  Court  import  those  words  into  his  will. 
Then  he  says :  ^^  shall  be  paid  and  divided  amongst  all 
and  every  the  children  of  my  said  son  and  daughters.^ 
There  also,  he  means  the  children  of  his  son  Charles^ 
and  of  his  daughters  Isabella,  Matilda  ^ani  Mary^  whom 
he  had  before  mentioned  nominatim.     If  the  son  had 


(t)  2  Sim.  k  Stu.  383. 


{k)  lOBeav.  47. 
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died  in  the  lifetime  of  the  widow,  could  it  have  been 
arguedy  for  a  moment,  that,  notwithstanding  the  testator 
has  used  the  words :  ^*  from  and  after  the  decease  of  my 
said  son,^  the  children  of  the  son  were  not  entitled  to  a 
share. 


Secondly,  we  contend  that  Matilda  Hancock  is  not 
entitled  to  the  accumulations  of  Mrs.  HoWs  share,  but 
that  there  is  an  intestacy  as  to  them.  For  the  testator 
has  directed  that  the  share  of  a  deceased  child,  shall  go 
to  the  survivor  or  survivors  in  one  event,  namely,  the 
death  of  a  child  without  issue ;  which  affords  an  impli- 
cation that  he  did  not  intend  the  share  of  a  deceased 
child  to  survive  in  any  other  event.  And  he  has  directed 
the  whole  of  his  residue  to  be  divided  from  and  after  the 
decease  of  his  son  and  daughters ;  which  is  one,  single 
event ;  but  he  has  made  no  disposition  as  to  the  income 
which  might  accrue,  from  the  share  of  a  child  who  had 
died,  leaving  issue,  during  the  interval  between  the  death 
of  that  child  and  the  happening  of  that  one  event. 


Lastly,  as  the  testator  has  directed  that,  on  the  de- 
cease of  the  survivor  of  his  son  and  daughters,  his  residue 
shall  be  paid  and  divided  amongst  the  children  of  his 
said  son  and  daughters,  we  submit  that  the  children  of 
such  of  them  as  have  left  children,  take  per  capita. 

Mr.  Bethell  replied. 

The  Vice-Chancellob  : 

The  testator,  after  providing  an  annuity  of  450/.  for 
his  wife,  and  giving  her  certain  specific  things,  proceeds 
to  deal  with  a  leasehold  estate,  which  he  held  under 
the  Corporation  of  London  :  and  he  gives  it  to  his  son, 
Charles^  and  says :  '^  But  in  case  my  son  shall  h^pen 
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to  die  without  issue,  then  I  will  and  direct  that  the  said 
leasehold  premises  at  Whitefriar's  Dock,  shall  revert  to 
my  said  trustees  or  trustee  for  the  time  being,  and  be 
taken  into  and  be  considered  as  part  of  my  residuary 
estate,  and  be  divided  amongst  the  children  of  my  three 
daughters  as  hereinafter  mentioned/'  I  point  out  this 
as  showing  that  the  testator,  in  that  part  of  his  willy 
evidently  intended  that  his  residuary  estate  should  be 
divided  among  the  children  of  his  three  daughters,  so 
that  the  children  of  the  three  daughters  should  take 
some  interest  at  least  in  his  residuary  estate.  Then  he 
proceeds  to  give  an  annuity  of  300/.  to  his  daughter, 
Isabella^  with  remainder  to  her  children,  and  an  annuity 
of  300/.  to  his  daughter,  Matilda,  with  remainder  to 
her  children,  and  then  he  gives  a  like  annuity  to  his 
daughter,  Mary,  who,  it  appears,  was  unmarried  at  the 
time ;  but  the  description  of  the  two  other  ladies 
shows  they  were  married  at  that  time  :  and  what  makes 
it  probable  that  they  had  children,  is  that  the  testator 
does  not,  with  respect  to  those  married  daughters,  make 
any  provision  in  respect  of  their  not  having  children. 
But,  with  respect  to  Mary,  the  disposition  is  general : 
he  gives  the  annuity  to  Mary,  and  says :  '*  I  direct  that 
the  principal  monies  from  which  the  said  annuity  of 
300/.,  shall  accrue  or  arise,  shall  be  paid  and  divided 
amongst  all  and  every  the  children  which  she  may  have 
by  any  future  husband.^  Therefore,  he  provides  for  all 
her  children.  Then  he  says:  ^^And  in  case  she  shall 
happen  to  die  without  issuer  then  such  principal  sum  to 
be  divided  amongst  the  children  of  my  son,  Charles^  and 
my  daughters,  Isabella  and  Matilda^  in  equal  parts  and 
shares,  on  their  attaining  their  ages  of  twenty-one  years." 
Therefore,  it  is  perfectly  plain  that,  with  respect  to  the 
fund  out  of  which  Mary's  annuity  was  to  arise,  he  uses 
Vol.  XVI.  p  f 
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the  word,  '^  issue,"  (as  I  cmiceive  he  did  in  the  claiise 
which  relates  to  the  leaseholds,)  as  meaning  the  children 
of  the  party  of  whom  he  speaks.  Then  there  is  the 
direction  which  applies  to  the  residuary  estate.  He 
directs  that,  ^'  the  dividends  and  interest  shaU  be  paid 
and  divided  amongst  all  my  children,  the  said  Charles 
Hamerton^  and  my  said  three  daughters  Isabella^ 
Matilda  and  Mart/j  or  such  of  them  as  shall  be  living  at 
the  time  of  the  death  of  my  said  wife,  in  equal  parts, 
shares  and  proportions  during  their  natural  lives.  And 
it  seems  to  me  to  be  quite  plain,  from  those  words,  that 
no  one  of  the  four  children  could  take  any  interest  for 
life,  unless  one  of  the  four  children  survived  the  wife. 
Indeed  it  must  be  so  from  the  nature  of  the  bequest : 
because  it  is  a  bequest  for  life  with  remainder  after  the 
life.  Now  observe  what  sort  of  language  the  testator 
uses  after  directing  that  his  son  and  daughters  are  to 
take  the  residue  in  equal  parts,  shares  and  proportions, 
during  their  natural  lives.  He  says :  ^^  And  from  and 
after  the  decease  of  my  said  son  and  daughters,  then  I 
will  and  direct  that  the  whole  of  such  residue  and 
remainder  of  my  estates,  with  all  accumulations  thereof, 
shall  be  paid  and  divided  amongst  all  and  every  the 
children  of  my  said  son  and  daughters,  in  equal  parts, 
shares  and  proportions."^  Now  the  words,  of  them- 
selves, do  not  describe  such  and  only  such  of  the  sons 
and  daughters,  as  might  happen  to  be  living  at  the 
death  of  the  wife  :  but  the  direction  is  in  general  terms. 
'*  After  the  decease  of  my  said  son  and  daughters  (that 
is  of  the  son  and  all  the  three  daughters)  the  whole  of 
such  residue  shall  be  paid  and  divided  amongst  all  and 
every  the  children  of  my  said  son  and  dai^ghters.""  And 
I  cannot  but  think  that  the  words,  themselves,  do 
naturally  import  that  the  children  of  Isabella,  though 
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she  might  not  happen  to  be  alive  at  the  death  of  the  1849. 

widow,  should  take  such  share  as  Isabella  herself  would  Hawkins 

have  taken  if  she  had  survived  the  widow.  v. 


Hambrton. 


Mr.  BethelL  How  can  a  child  of  a  child  dying  in 
the  lifetime  of  the  widow,  have  a  share  \ 

The  VrcB-CHANCELLOR : 

My  opinion  is  that  what  the  testator  meant,  was  that, 
as  soon  as  the  fund  became  dear  by  the  death  of  the 
children  who  should  survive  the  widow,  there  should 
be  a  division,  retrospectively,  to  those  children  which 
each  of  them  might  happen  to  have  or  to  have  had* 
And,  if  that  is  the  true  construction,  the  consequence  is 
that  the  children  which  Isabella  had,  are  entitled  to 
such  share  as  Isabella  herself  would  have  taken  in 
case  she  had  survived  the  widow.  I  therefore  hold  that, 
in  the  event  which  has  actually  happened,  the  children 
of  Isabella  are  entitled  to  one  fourth. 

That  construction  is  corroborated  by  the  passage,  in 
the  preceding  part  of  the  will,  in  which  the  testator 
directs  that,  in  the  event  of  his  son  dying  without  leaving 
children,  the  leasehold  shall  be  considered  as  part  of  his 
residuaiy  estate,  and  be  divided  amongst  the  children 
of  his  three  daughters.  Therefore,  taking  the  whole  of 
the  win  together,  I  think  that  there  is  quite  enough  to 
show  that  the  children  of  Isabella  are  entitled  to  such 
share  as  Isabella  herself  would  have  had,  provided  she 
had  survived  the  widow. 

Then  with  respect  to  the  share  of  Charles.  As  he 
has^  died  without  leaving  issue,  the  right  to  his  share 
must  depend  upon  that  clause  in  the  will  in  which  the 
testator  says :  '*  And,  in  case  any  of  my  said  son  and 
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daughters  shall  happen  to  die  without  leaving  issoe, 
then  I  will  and  direct  that  the  legacy,  part  or  share 
hereby  given  and  bequeathed  to  him,  her  or  them  so 
dying  without  issue,  shall  go  and  be  divided  amongst 
the  survivor  or  survivors  of  my  said  children  and  their 
issue,  in  the  like  equal  partB,  shareSi  and  proportions.*" 
Now  it  seems  to  me  to  be  quite  plain  that  the  testator, 
by  the  words,  "survivor  or  survivors  of  my  said  children,^ 
did  not  mean  such  of  his  children  as  should  survive  his 
widow;  and  I  also  think  that,  when  he  used  those 
words,  the  order  in  which  his  children  might  die,  suc- 
cessively, was  not  present  to  his  mind.  But,  taking 
that  clause  in  connection  with  the  gift  over  of  the  lease- 
hold to  which  I  have  before  referred,  my  opinion  is  that 
though  he  has  used  the  words,  "  survivor  or  survivors,*' 
he  meant,  "  other  or  others ;"  and,  as  he  has  added  the 
words,  "in  the  like  equal  parts,  shares  and  proportions," 
I  think  that  he  meant  the  issue  of  deceased  parents,  to 
take  per  stirpes. 


The  result  is  that  the  children  of  Isabella  are  en- 
titled to  one  fourth  of  the  residue;  and  the  children 
of  Mary^  to  another  fourth  ;  and  that  Matilda  is 
entitled  to  another  fourth,  for  her  life,  with  remainder 
to  her  children :  and,  with  respect  to  Charles's  fourth, 
one  third  of  it  goes  to  the  children  of  Isabella  ;  another 
third  to  the  children  of  Mary ;  and  the  remaining  third, 
to  Matilda^  for  life,  with  remainder  to  her  children. 


CASES   IN  CHANCERY.  423 


CARTER  V.  TAGGART.  I  _  ,^848. 

22nd  November. 

X  HE  testator  in  this  Cause,  by  one  of  the  codicils  to     Appointment. 

his  will,  expressed  himself  as  follows :  Residue. 

Will. 
Construction, 
**"  Whereas  it  is  my  most  anxious  wish  and  desire  to  

provide,  most  amply,  for  my  dear  wife,  whose  kindness  Testatrix  having 
and  attention  to  me  have  been  most  affectionate  and  un-  P^'^^  '^band's^'^ 
remitting ;  and,  although  I  have  endeavoured  to  provide  ^,  to  dispose 
for  her  by  my  said  will  and  have  added  to  such  provision  of  10,000/.  Con- 
by  several  codicils  thereto,  yet  I  do  not  think  I  can  po^'er,  and  then 
more  than  compensate  or  reward  her  for  her  long  and  proceeded  thus : 
faithful  services  and  attention  to  me  :  and,  as  I  fear  and,  and^beaueath^^^ 
indeed,  have  reason  to  suppose  that,  as  I  married  late  the  said  10,000/. 
in  life,  some  of  my  relations  and  others  do  not  look  upon  Consols  in  man- 
or respect  her  in  the  manner  I  consider  and  know  she  is  ^j^j^^  jg  ^  ^'j 
deserving ;  and,  as  I  entertain  some  fears  that  they  may  give,  to  G.  A. 
not,  after  my  decease,  pay  that  proper  attention  to  her    f^^^.^j  ^    ' 
that  they  ought  and  of  which  I  know  she  is  fully  deserving,  to  my  executors, 
I  do  intend,  by  this  codicil  to  my  said  will,  to  put  it  into  jj^e  s^jn  ?^  ^00/. 
her  power  to  reward  those  who  shall  treat  her  with  proper  ^^  p^y  ^^le  divi- 
j  respect  and  attention  :  I  do,  therefore,  hereby,  fully  au-  dends  to  S.  T. 
thorize  and  empower  her,  my  said  dear  wife,  to  give  and    ^^"S    I    j' 
bequeath,  by  her  last  will  and  testament  or  any  codicil  cease,  the  said 
1  or  codicils  thereto  or  any  writing  purporting  to  be  a  ^^OZ.  to  sink  in- 
;   codicil  to  her  will,  the  sum  of  10,000/.  -^3  per  Cent.  ^^^  estate :  I 

Consolidated  Bank  Annuities,  to  any  person  or  persons  give  and  be- 
queath, to  J7.  B., 
his  executors, 
&c.,  all  the  rest  and  residue  of  the  said  10,000/.  Consols,  after 
deducting  therefrom  the  legacies  above-mentioned. 
G.  A.  died  in  the  testatrix's  lifetime. 

Held  that  the  500/.  given  to  him  was  not  to  be  deducted  from  the 
10,000/.  Consols. 
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whomsoever  and  in  any  proportions  or  manner  she  may 

think  proper;  which  said  sum  of  10,000/.  Consolidated 

Bank  Annuities  shall  be  taken  from  the  20,000/.  like 

annuities,  the  dividends  of  which  last-mentioned  sum  of 

20,000/.  Consolidated  Bank  Annuities,  I  have,  amongst 

other  things,  given  to  her,  for  life,  by  my  said  will ;  but 

which  sum  of  10,000/.  Consolidated  Bank  Annuities,  or 

any  part  thereof,  shall  not  be  payable  to  any  legatee  or 

legatees  under  her  said  will,  until  after  the  death  of  her 

brother,  Henry  Baskcomby  to  whom  I  have,  amongst 

other  things,  given  by  my  said  will,  after  the  decease  of 

my  said  wife,  the  dividends  of  the  said  20,000/.  £3  per 

Cent.  Consolidated  Bank  Annuities,  for  his  life ;  and,  in 

'  case  my  said  wife  shall  not  so  dispose  of  the  said  10,000/. 

I  Consolidated  Bank  Annuities  or  any  part  thereof,  by  her 

!  will  as  aforesaid,  then  I  order  and  direct  that  such  part 

thereof  as  she  shall  not  so  dispose  of,  shall  continue  part 

•of  the  said  20,000/.  £3  per  Cent.  Consolidated  Bank 

;  Annuities  and  go  in  manner  directed  by  my  said  will.^^ 


The  testator  died  in  August  1834. 

His  widow  made  her  will,  dated  the  23rd  of  Septem- 
ber 1834,  in  the  following  words : 


*'  This  is  the  last  will  and  testament  of  me,  Ann  Tag- 
garty  of  Chislehurst  in  the  county  of  Kent^  widow.  First, 
I  direct  all  my  just  debts,  funeral  and  testamentary  ex- 
penses to  be  paid  by  my  executors  hereinafter  named. 
Whereas  my  late  dear  husband,  by  a  codicil  to  his  will, 
gave  me  power,  by  my  will,  to  dispose  of  the  sum  of 
10,000/.  £3  per  Cent.  Consolidated  Bank  Annuities,  in 
any  manner  and  to  any  persons  I  might  think  proper : 
Now,  therefore,  I  do,  by  this  my  will,  give  and  bequeath 
the  said  10,000/.  Consolidated  Bank  Annuities  in  manner 
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following ;  that  is  to  say,  I  give  to  my  godson  and  god- 
daughter,  Gwrgt  Baskcamb  and  Ann  Baskcamby  the 
children  of  my  brother  Henry  Baskcomb,  the  sum  of 
100/.  sterling  to  each  of  them  my  said  godson  and  god- 
daughter :    i  give  to  my  goddaughter  Ann  Middleton^ 
the  daughter  of  James  Middleton  of  ChislehurU  afore- 
said clerk,  and  to  Susannah  Pike,  my  goddaughter,  the 
daughter  of  William  and  Elizabeth  Susannah  Pike  now 
Elizabeth  Susannah  Harris^  to  each  of  them  my  said 
last-mentioned  goddaughters,  the  sum  of  100/.  sterling :  / 
I  give  to  George  Adney,  the  nephew  of  my  late  dear  hus-  / 
bandy  the  sum  of  500/.  sterling :  I  give,  to  my  executors 
hereinafter  named,  the  sum  of  600/.  £3  per  Cent.  Con- 
solidated Bank  Annuities,  upon  trust  to  pay  the  divi- 
dends thereof  to  Sarah  Toon^  widow,  during  her  life ; 
and  I  wish  the  same  to  be  paid  to  her  in  weekly  pay- 
ments, so  that  she  may  be  enabled  to  live  and  not  make 
away  with  the  same  improperly ;  and^  after  her  decease^  \ 
the  said  600/.  to  sink  into  the  residue  of  my  estate :  I 
give  to  each  of  them,  Maria  Middleton^  the  wife  of  the 
said  James  Middleton  and  the  said  Elizabeth  Susannah 
Harris y  the  sum  of  50/.  sterling:  and  I  give  the  said 
50/.  to  each  of  them  independent  of  their  husbands,  and 
their  respective  receipts  alone  shall  be  sufficient  dieh 
charges  to  my  executors :  I  give,  to  TViomas  Toon,  now 
working  in  thia  my  dwelling-house  as  a  painter,  the  sum 
of  20/.  sterling :  I  give  to  my  cousins,  the  Smith  family, 
consisting  of  seven  persons,  namely,  Elizabeth  Smith, 
Sarah  Smith,   Thomas  Smith,  Charlotte  Joseph,  late 
Smith  spinster,  Hannah  Brown,  late  Smith  spinster, 
Jemima  Blundell  and  Sophia  Smith,  each,  the  sum  of 
10/.  sterling:  and  I  give  and  bequeath,  unto  my  dear 
brother,  Henry  Baskcomb,  his  executors,  administrators    . 
and  assigns  for  ever,  all  the  rest  and  residue  of  the  said  . 
10,000/.  ^8  per  Cent.  Consolidated  Bank  Annuities,  / 
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after  deducting  therefrom  the  different  legacies  above 
mentioned:  and  I  also  give,  to  my  said  brother,  all  my 
own  personal  estate  and  effects  whatsoever  and  where- 
soever, trusting  that  he  will,  thereout,  amply  provide  for 
my  nephew  and  niece,  his  children,  and  fulfil  any  other 
request  that  I  may  make  to  him :  and  I  do  hereby  no- 
minate and  appoint  my  said  brother,  Henry  Bashcomb, 
and  his  son,  Oeorge  Henry  Bashcomb^  executors  of  this 
my  last  will  and  testament.^ 

Oeorge  Adney  died  in  the  lifetime  of  the  testatrix. ' 

By  an  exception  taken,  by  the  Plaintifis,  to  the  Mas- 
ter*8  report  made  in  obedience  to  the  decree  in  the 
Cause,  two  questions  were  raised :  one  was  whether  the 
testator^s  relations  were  the  only  objects  of  the  power 
over  the  10,000/.  Consols  which  he  had  given  to  his  wife : 
the  other  was  whether,  in  the  event  that  had  happened, 
Henry  Baskcomb  was  entitled,  as  the  appointee  of  the 
residue  of  the  10,0002.  Consols,  to  the  600/.  which  the 
testatrix  had  given  to  George  Adney. 


Mr.  James  Parher  and  Mr.  Elderton,  who  appeared 
in  support  of  the  exception,  admitted  that  the  first  ques- 
tion was  not  arguable.  With  respect  to  the  second,  they 
said  that  a  gift  of  the  residue  of  a  specific  fund,  dif- 
fered, in  its  effect,  from  the  gift  of  the  rest  and  residue 
of  a  testator's  personal  estate ;  for  it  did  not  entitle  the 
party  in  whose  favour  it  was  made,  to  more  of  the  fund 
than  would  remain  after  the  sums  previously  given,  were 
deducted  from  it ;  or,  in  other  words,  that  it  was  nothing 
more  than  a  gift  of  an  aliquot,  or  spiecific  part  of  the 
fund ;  and,  consequently  that  the  500/.  did  not  devolve 
to  Henry  Bashcomb,  but  formed  part  of  the  20,000Z. 
Consols,  and  was  subject  to  the  directions  contained  in 
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the  testator^s  will,  respecting  that  fund.  They  cited 
Hunt  V,  Berkley  (a)  and  Page  v.  JLeapingwell  (6),  which 
they  relied  on  as  being  precisely  in  point. 

Mr.  Bethett  and  Mr.  W.  T.  8.  Daniel,  in  support  of 
the  report. 

The  testatrix  had  an  absolute  power  over  the  10,000/. 
Consols :  and  she  commences  her  will  by  declaring  it  to  be 
her  intention  to  dispose  of  the  whole  of  that  fund.  After 
reciting  the  power,  she  says :  ^^  Now,  therefore,  I  do,  by 
this  my  will,  give  and  bequeath  the  said  10,000/.  Conso^ 
lidated  Bank  Annuities  :^  that  is  to  say :  ^*  the  whole  of 
the  said  10,000/.  Consolidated  Bank  Annuities  in  manner 
following."^  She  next  makes  certain  charges  on  the  fund 
in  favour  of  different  individuals,  and  then  she  gives  the 
residue  of  the  fund  to  Henry  Bashcomh.  The  ^^  residue"^ 
means  the  whole  fund  after  deducting  the  charges ;  and, 
if  no  individual  can  claim  to  have  those  deductions  made, 
the  residuary  legatee  is  entitled  to  the  whole  fund.  The 
case  of  Falkner  v.  Butler  (c)  is  conclusive  on  the  point. 

Mr.  James  Parker,  in  reply,  said  that  FaJkner  v.  But- 
ler was  decided  on  the  particular  wording  of  the  will. 

The  Vicb-Chancellob  : 
It  seems  to  me  that  the  testatrix  has  manifested  an 
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(a)  Moseley,  48.  On  this 
case  being  cited,  the  Fiee- 
ChaneeUor  remarked  that  Lord 
Ekhn  did  not  approve  of 
Moseley*s  reports ;  but  see  I 
Mer.  92,  and  2  Swanst.  195, 
n.,  from  which  it  appears  that 
Lord  Eldm  entertained  a  fa- 


vourable opinion  of  those  re- 
ports. However,  in  3  Anst. 
861,  Mr.  Baron  Thompson  is 
reported  to  have  said :  *'Asto 
the  case  in  Moseley,  the  autho- 
rity of  that  book  is  very  small." 

(6)  18  Ves.  463. 

(c)  Amb.  514. 
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intention  to  give  to  Henry  Btzskcamby  not  the  residue  of 
the  10,0002.  Consols  after  the  sums  which  she  has  giv^i 
to  the  other  persons  named  in  her  will  should  have  been 
deducted  from  it ;  but  the  10,000/.  Consols  charged  with 
those  sums. 


She,  first  of  all,  shows  that  she  intends  to  dispose  of 
the  whole  of  tiuit  fund.  She  then  gives  certain  sums  to 
difieroit  individuals ;  and,  with  req>ect  to  one  of  those 
sums,  I  mean  the  600/.  Consols  which  she  gives  to 

^,  Sarah  Toon  for  life,  she  directs  that,  after  the  decease 
of  Sarah  7bcm,it  shall  sink  into  the  residue  of  ker  estate  ; 
by  which  she  plainly  means  the  lO^OOOL  Consols  out  of 
which  the  600/.  were  given.  And,  taking  the  whde  of 
the  will  together,  my  opinion  is  that  the  5001  steriing 
given  to  George  Adney^  was  a  charge  upon  the  10,0002. 
Consols;    and  that  what  the  testatrix  meant  by  the 

.  words:  '^ all  the  rest  and  residue  of  the  said  10,000/. 
Consols  after  deducting  therefrom  the  diflferent  legacies 
above  mentioned,"^  was  that  the  legacies  should  be  de- 
ducted if  there  were  any  persons  eapaUe  of  claiming 
them ;  but  not  otherwise. 

In  Falhner  v.  Butler^  it  was  held  that  the  sum  which 
was  not  properly  appointed,  was  not  to  be  deducted 
at  aU. 


Exception  overruled. 
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MASON  V.  BEST.  \  /  ^„  ,  1848 : 

/  23rd  November. 

Mr.  Arekihald    Smith   stated    to    the   Court  that  i^I     TT^ 

_      _     ,            ^  _                 ,,^     ,         ,          ,  New  Orders, 

the  Regutrar  felt  some  difficiilty  about  drawing  iq>  an  Serviee  of 

order,  which  he  had  obtained,  for  leaye   to  enter  a  OJlee  Copy. 

memorandum  of  tiie  service  of  an  office  copy  of  the  InII  ^^ 

on  two  of  the  Defendants,  because  the  interrogating  Service  of  an 

part  (tf  the  bill,  was  not  omitted  in  the  office  copy.  o^^e  copy  of  the 

^                                                                        ^^  biU,  held  to  be 

good,  notwith- 
The  Vice- Chancellor  said  that  the  Plaintiff  had  only  standing  the  in- 
done  more  than  he  was  required  to  do,  and  directed  the  *«"og»ti^g  p^ 
.    _      _                ^      ^  was  not  omitted 
order  to  be  drawn  up.*  in  the  office 


copy. 


*  See  23  &  24  Orders  of  August  1841 ;  Beav.  Ord.  171 ; 
and  Gibson  v.  Haines,  1  Hare,  317. 


24th  November. 
*        ^         ' 

Colonial 

M'MAHON  V.  RAWLINGS.*   ./  Btpresentation. 

Executors  and 
rp  ,  ,  ,  Administrators. 

X  HIS  was  a  smt  to  carry  mto  execution  the  trosts  of       Personal 

a  marriage  settlement  dated  the   14th  of  November  Representative. 

1804,  under  which  a  sum  of  12,000l.|  to  be  raised  out  of  Colonial  letters 

an  estate  in  one  of  the  West  India  Islands^  was  settled  of  administra- 

on  the  children  of  W.  W.  RawUng,.  t^^^ 

tor  to  sue  in  this 

There  were  ten  children ;  one  of  whom,  Stedman  Raw-  country,  in  re- 
spect of  a  sum 
lings^  died  intestate  in  the  West  Indies,  and  his  brother,  Qf  g^oek  stand- 

Damdf  obtained  letters]  of  administration  to  his  efl^ts,  iug  in  the  names 

of  trustees,  to  a 
share  of  which 
*  Ex  relatione.  the  intestate  was 

entitled. 


430 


1848. 


M'Mahon 

V. 

Rawlinos. 


CASES  IN  CHANCERY. 

from  the  Colonial  Court,  and,  in  his  own  right  and  as  the 
administrator  of  his  deceased  brother,  instituted  the  suit 
against  the  trustees  of  the  settlement  and  his  surviving 
brothers  and  sisters. 


No  part  of  the  12,0002.  had  been  nused  at  the  death 
of  Stedntam  RawUngs  ;  but,  afterwards,  a  sum  of  money 
was  awarded  as  a  compensation  for  the  emancipation  of 
the  slaves  on  the  estate,  and  was  invested  in  Consols  in 
the  names  of  the  trustees  of  the  settlement,  and  was  the 
onljr  fund  that  was  subjected  to  the  trusts  of  the  set- 
tlement. 

At  the  hearing  of  the  Cause,  it  was  objected  that  let- 
ters of  administration  to  the  estate  of  Stedman  Raw- 
lingSi  ought  to  be  obtained  from  the  Ecclesiastical  Court 
in  England:  and  Whyte  v.  JRose  (a)  was  cited  in  sup- 
port of  the  objection. 

Mr.  Bethelly  Mr.  James  Parker,  Mr.  Bagshawe,  Mr. 
Shapter  and  Mr.  Bagshawe  jun.,  appeared  for  the  dif- 
ferent parties. 


The  Vice-chancellor  held  that  the  colonial  adminis- 
tration was  sufficient. 


(a)  3  Queen's  Bench  Rep.  493. 
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THE  DUKE  OF  LEEDS  v.  LORD  AMHERST.v        1848: 

25th  November. 


X  HE  bill  sought  relief  in  respect  of  certain  acts  of       Practice 

equitable  waste,  which,  it  alleged,  commenced  in  1809  ;*        Witness. 

and  one  Mawe^  a  witness  examined  for  the  Pkintiff  be-     Re-examma- 

fore  the  hearing,  deposed  that  those  acts  commenced  in  1 

or  about  1809.     The  decree  declared  that  the  personal  Leave  given, 

estate  of  the  late  Duke  of  Leeds,  (who  had  committed  ^"^®'  ^^^  ^^' 
.-  .X  1*  1 1    .  1     -Tht  •     .m  A       11  cumstances  of 

the  waste,)  was  liable  to  account,  to  the  Plamtiff,  for  all  ^^^g  ^g^  ^  g^. 

the  benefits  and  profits  received  by  the  late  Duke,  from  amine  a  witness, 
or  by  means  of  the  acts  of  waste  complained  of  by  the  bill  ^     {^^^1^^^ 
and  committed  by  him  on  the  estate  in  question;  and  cree,  as  to  a  mat- 
directed  the  Master  to  take  an  account  of  all  the  sums  *®'  ^.^^'f^^i 
received,  by  the  late  Duke,  by  the  sale  of  the  materials  of  y^^^^  examined 
the  house  and  other  buildings  which  he  had  pulled  down ;  before  the  de- 
and  to  inquire  and  state  what  ornamental  timber,  and  ^^* 
saplings  and  young  trees  not  fit  to  be  cut,  had  been 
felled  by  the  late  Duke,  and  of  the  sums  which  he  had 
received  from  the  sale  thereof. 

After  some  proceedings  had  taken  place,  in  the  Mas- 
ter's office,  under  the  decree, 

Mr.  Bethell  and  Mr.  Lloyd  moved  that  the  Plaintiff 
might  be  at  liberty  to  examine  Mawe  before  the  Master, 
in  order  to  show  that  part  of  the  house  was  pulled 
down  in  1801,  and  that  some  of  the  timber  was  felled 
prior  to  1809. 

Mr.  James  Parker  and  Mr.  6r.  L.  Russell,  for  the 
*  See  ante,  Vol.  XIV.,  page  357. 
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Defendants,  said  that  the  object  of  the  motion  was,  not 
only  to  examine  a  witness  before  the  Master  as  to  a 
matter  with  regard  to  which  he  had  been  examined 
before  the  decree,  but  also  to  enable  him  to  contradict 
the  evidence  which  he  had  given  on  that  examination : 
that  the  interrogatories  on  which  he  had  been  examined, 
were  general  as  to  the  time  at  which  the  pulling  down  of 
the  house  and  the  felling  of  the  timber  commenced ;  and 
that  he  had  deposed  that  those  acts  commenced  in  1809 ; 
but  the  Plaintiif  was  now  trying  to  make  him  stretch  his 
memory  beyond  1809  and  give  evidence  which  was  quite 
different  from  that  which  he  had  given  before :  Rowley 
V.  Adams  (a). 


The  Vice- Chancellor f  after  observing  that  JMatce  had 
deposed  that  the  pulling  down  of  the  house  began  in  or 
about  1809  and  not  in  1809,  and  that  he  did  not  under- 
stand what  *  in  or  about,^  meant,  said  that,  though  the 
acts  complained  of,  were  limited,  by  the  bill,  to  a  par- 
ticular time,  yet  the  inquiry  directed  by  the  decree,  was 
not  so  limited  but  was  general,  and,  therefore,  he  should 
grant  the  motion. 


(a)  1  Myl.  &  Keen,  543. 
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RUBERY  V.  MORRIS .♦  ^/  1849 : 

15ib  NoYember. 

I' 
N  Michaelmas  Term  1849,  the  Lord  Chancellor  gave  ^ 

judgment  in  this  case,  and  held,  overruling  the  certifi-        Pauper. 

cate  of  the  Tuzing*Masiers^  that  the  Defendant  was        Practice. 

entitled  to  £/u9fif  costs.     /.   ^^   7-4^^*  ^^    ZT'.^ 

If  a  Plaintiff 

dismisses  his 

His  Lordship,  in  the  course  of  his  juc^pnent,  said  that  bill,  the  Defend- 

the  report  of  this  case,  which  is  given  ante^  page  312,  ^^^p^^^f  en* 

stated,  erroneously,  that,  when  the  case  was  before  him  titled  to  dvoee 

in  July  1848,  he  decided  that  the  Defendant  was  entitled  ^^^^* 

to  pauper  costs  only.    The  Reporter,  however,  begs  to 

observe  that  not  <»ly  does  that  report  not  state  that  his 

Lordship  pronounced  any  order,  but  a  note  appended  to 

it  states  that,  according  to  information  which  the  Re-* 

porter  had  obtained  from  the  Counsel  in  the  case  and 

the  PlaintiflTs  solicitor,  his  Lordship  did  not  pronounce 

any  order. 

*  See  arUe^  page  312. 


STEWART  V.  FORBES.x/  1848: 

11th  December. 

IHE  parties  to  this  suit  having  consented  that  the         Decree. 

Vice- Chancellor^  instead  of  directing  an  issue,  should,     Jurisdiction, 

himself,  decide  the  matter  of  fact  which,  but  fop  that        Petition. 

consent,  would  have  formed  the  subject  of  the  issue,  the  Petition  to  rec- 

dccree  was  drawn  up  in  the  following  terms:   "The  tify  what  was 

Pkintiff  and  the  Defendant  having,  by  their  Counsel,  error  or  mistake 

consented  that  this  Cause  should  be  decided  by  the  '^  *  decree,  dis- 
missed. 


434 


1848. 


Stewart 

V, 
FOUBES. 


CASES  IN  CHANCERY. 

Court  without  directing  an  issue ;  this  Court  doth  order 
that  the  Plaintiff's  bill  be  dismissed  with  costs."^ 

On  a  petition  of  appeal  from  that  decree  being  brought 
on  for  hearing  before  the  Lard  Chancellor^  his  Lordship 
considered  that,  as  the  parties  had  consented  that  the 
case  should  be  decided  by  the  Court  without  directing 
an  issue,  they  had  precluded  him  from  taking  what 
might  be  the  only  means  by  which  their  rights  could  be 
properly  determined ;  and,  therefore,  he  refused  to  hear 
the  appeal.  His  Lordship,  however,  allowed  the  petition 
to  stand  overi  in  order  to  give  the  Plaintiff  an  opportunity 
of  applying  to  the  Vice- Chancellor  to  vary  the  decree  (a). 


Accordingly  the  Plaintiff  presented  a  petition  praying 
that  the  error  or  mistake  in  the  decree^  might  be  cor- 
rected by  striking  out  the  words  :  '^  The  parties  having 
consented  that  the  matters  in  question  in  this  Cause 
should  be  decided  by  the  Court  without  directing  an 
issue ;''  and  by  substituting,  for  them,  the  words  :  "  The 
parties  not  asking  for  an  issue  ;^  or  that  the  decree  might 
be  corrected  in  such  other  way  as  should  express  or  be 
in  accordance  with  the  true  intent  and  meaning  of  the 
parties  touching  the  hearing  of  the  Cause  before  the 
Vice-Chancellor^  and  what  really  took  place  in  reference 
thereto. 

Mr.  James  Parker^  and  Mr.  Archibald  Smith  ap- 
peared for  the  Plaintiff,  and 


Mr.  Bethellj  and  Mr.  Lewis  for  the  Defendant.     But 

The  Vice-Chancbllob  without  hearing  them,  said : 
This  petition  is,  altogether,  wrong.    If  there  had  been 
(a)  See  1  Macnaghten  &  Grordon,  137. 
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a  clerical  error  in  the  decree,  I  should  ha?e  corrected  it 
at  once.  But  this  is,  in  effect,  an  attempt,  by  mere 
petition,  to  alter  the  whole  of  the  decree:  for  there 
really  was  no  mistake.  The  decree  was  written  and 
delivered,  by  me,  to  the  RegUtrcar^  after  having  been 
read  out,  by  me,  to  the  Counsel  present  in  Court.  At 
the  time  when  the  decree  was  pronounced,  no  objection 
was  taken,  nor  did  any  objection  occur  to  Counsel,  till 
long  afterwards ;  nor,  as  I  understand,  would  any  objec- 
tion have  occurred  to  them  at  all,  unless  my  Lord  Chan- 
cellor had  expressed  an  opinion,  when  a  petition  of 
rehearing  was  brought  before  him,  that  a  certain  con- 
sequence flowed  from  the  depree.  Moreover,  not  only 
did  the  parties  consent,  but  they  actually  requested  that 
I  should  do  that  which,  in  fact,  I  did.  My  opinion  is 
that  I  am  not  at  liberty  to  alter  this  decree;  first, 
because,  I  am  not  at  liberty  to  alter  a  decree  on  peti- 
tion, unless  there  is  a  clerical  error  in  it ;  and  secondly, 
because,  if  I  were  to  alter  it  in  the  manner  in  which 
I  am  asked  to  alter  it,  I  should  be  giving  it  a  different 
form  and  a  different  effect  from  what  I  intended  it  to 
have. 


1848. 


Stbwart 

V, 

Forbes. 


So  let  the  petition  be  dismissed  with  costs. 


On  the  16th  of  January  184<9,  the  Lord  Chancellor 
affirmed  his  Honour^s  order.  His  Lordship,  however, 
allowed  the  appeal  from  the  decree  to  be  proceeded 
with,  on  the  understanding  that  it  must  be  dismissed  if 
the  case  should  appear  to  be  one  in  which  an  issue 
ought  to  be  directed. 
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ANNE  CUNINGHAM,  WIDOW,  v.  ANTROBUS.  V 


Cho9e  in  action. 
Husband  and 

wife. 

Reduction  into 

possession. 

Settlement, 


IN  February  1832  the  Plaintiif,  whose  maiden  name 
was  Hervey^  and  who  was  then  in  her  seventeenth  year, 
married  William  Cuninghaniy  Esq.  By  articles  of  agree- 
ment made  in  contemplation  of  their  marriagCi  after 
reciting  the  will  of  Lady  Anne  Barnard  and  a  codicil 
thereto,  under  which  the  Plaintiff  was  entitled  to  1000/. 
A  female  infant   and  to  the  reversion  of  2000/.  expectant  on  the  decease  of 

being  entitled,  Andrew  Hervey,  her  father  ;  and  that,  upon  the  treaty 
under  a  will,  to     ^       ,  .  .  ,     ,  ,  i 

1000/.  and  to       ^^^  ^^e  mamage,  it  was  agreed  that  such  settlement 

the  reversion  of  should  be  made  as  therein  and  hereinafter  mentioned,  of 

oS^heVfeSs"*  the  1000/.,  and  of  the  reversion  of  the  2000/.,  and  of  aU 

death,  covenant-  other  sum  and  sums  of  money,  property  and  effects, 

ed  with  the  trus-  ^Yn^h  the  Plaintiff  should,  thereafter,  acquire  by  descent, 
tees  Oi  ner  mar— 

riage-articles,  to  gift,  devise,  bequest  or  otherwise  howsoever  :  the  Plain- 
do  all  necessary  tiff  declared  and  agreed  that,  so  soon  as  she  should 
should  attain  ^^^'^  twenty-one,  and  so,  from  time  to  time,  as  she 
twenty-one,  for    should  be  entitled,  by  law,  to  act  therein,  she  would 

vesting  those       j^    consent  to,  join  in  and  execute,  and  WiUiam  Cu- 

sums  m  the  .  ,  . 

trustees,  upon      ningham^  for  himself,  his  heirs,  executors  and  adminstra- 

the  trusts  of  the  tors,  covenanted  with  the  Defendants,  Sir  Edmund  An- 
^forrthe  infant  ''*^*"*>  James  Lindsay^  Charles  Cuningham  and  James 
attained  twenty-  Aitken^  that  he  would  do  and  execute,  and  join  with  the 

one,  the  execu-  plaintiff  in  doing  and  executing  aU  such  deeds,  acts, 
tors  of  the  will,  °  ,      , ,  •  .  \      iT 

without  any  di-    assurances,  matters  and  thmgs  as  should  be  requisite  for 

rection  from  her 

or  her  husband,  transferred  a  sum  of  stock  in  which  the  1000/.  had 
been  invested,  to  the  trustees  of  the  articles.  Afterwards  the 
husband  died  leaving  his  wife  and  her  father  surviving. 

Held  that  the  transfer  to  the  trustees,  was  a  reduction  into  pos- 
session, and,  therefore,  that  the  1000/.  was  bound  by  the  articles ; 
but  that  the  wife  was  entitled,  by  survivorship,  to  the  2000/.,  subject 
to  her  father's  life-interest. 


.^ 


^i^'^:z. 


^oc-s^.  «y  ^  O. 
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transferring,  vesting  in,  and  assigning  and  assuring  the 
1000/.  and  the  Plain tiifs  reversionary  interest  expectant 
on  the  decease  of  her  father,  in  the  2000/.,  and  all  other 
sum  and  sums  of  money,  property  and  effects  which  the 
Plaintiff  should  thereafter  acquire  by  descent,  gift,  be- 
quest or  otherwise  howsoever,  to  Sir  Edmund  Antrohus^ 
James  Lindsay f'*  Charles  Cuningkam  and  James  Aitken^ 
in  trust  for  William  Cuningkam^  and  the  Plaintiff,  for 
their  lives,  successively ;  and,  after  the  decease  of  the 
survivor  of  them,  in  trust  for  their  sons  who  should 
attain  twenty-one,  and  for  their  daughters  who  should 
attain  that  age  or  marry;  and,  in  case  there  should  be 
no  such  son  or  daughter,  in  trust  for  such  persons  as  the 
Plaintiff  should,  by  deed  or  will,  appoint;  and,  in  default 
of  such  appointment,  in  trust  for  her  next-of-kin. 


1848. 


CUNINOHAM 

V, 

Antrobus. 


There  was  issue  of  the  marriage  three  children. 
William  Cuningham  died  on  the  29th  of  October  1837. 


The  bill  was  filed  in  July  1847 ;  at  which  time  the 
Plaintiff^s  father  was  living ;  but  two  of  the  children  of 
the  marriage  were  dead.  A  fter  stating  as  above,  it  alleged 
that  neither  the  Plaintiff  nor  her  late  husband,  ever  gave 
any  directions  for  the  transfer,  into  the  names  of  the 
trustees  named  in  the  articles,  of  the  sum  of  1141/.  4».  6d. 
£3  per  Cent.  Reduced  Annuities  in  which  the  1000/.  had 
been  invested ;  but  that,  nevertheless,  sometime  after  the 
execution  of  the  articles,  the  1141/.  4iS.  dd.  stock  was 
transferred  into  the  names  of  the  trustees;  and  that 
they  claimed  to  retain  the  same  upon  the  trusts  declared 
by  the  articles,  and  also  insisted  that  they  were  entitled, 
on  the  death  of  the  Plaintiff's  father,  to  have  transferred 

*  Sir  E.  Antrobus  and  James  Lindsay  were  two  of  Lady 
Anne  Bamartts  executors. 
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to  them,  upon  the  same  trusts,  the  22032.  I7s.  Id.  like 
Annuities  in  which  the  2000/.  had  been  inyested,  and 
that  they  were  abo  entitled  to  have  transferred  to  them, 
upon  the  same  trusts,  all  other  sum  and  sums  of  money, 
property  and  effects  which  the  Plaintiff  might  acquire 
by  descent,  gift,  devise,  bequest  or  otherwise  howsoever. 
But  the  Plaintiff  was  advised  that,  the  articles  having 
been  executed  by  her  during  her  minority,  she  was  not 
bound  thereby :  that  she  had  not,  since  the  death  of  her 
husband,  done  any  act  to  confirm  the  articles,  and  she 
was  desirous  to  have  them  delivered  up  to  be  cancelled, 
and  to  have  the  1141/.  4«.  6d.  stock  transferred  to  her. 
But  it  was  contended,  on  the  part  of  the  Defendant, 
William  Cuningham^  the  Plaintiff's  only  surviving  child 
by  her  late  husband,  that  the  Articles  were  valid  and 
binding  upon  the  Plaintiff,  and  that  full  effect  ought  to 
be  given  to  the  same.      The  bill   charged  that  the 
articles  were  never  acted  upon  by  the  Plaintiff's  late 
husband,  and  that  he  never  received  any  monies  by 
virtue  thereof:  and  it  prayed  that  they  might  be  de- 
clared to  be  inoperative  and  void  as  against  the  Plain- 
tiff, and  might  be  decreed  to  be  delivered  up  to  her  to 
be  cancelled,  and  that  the  Defendants,  the  trustees, 
might  be    decreed  to   transfer,  to   the  Plaintiff,   the 
1141/.  4^.  6^.  stock,  and  to  pay  to  her  the  dividends, 
which,  prior  to  such  transfer,  should  accrue  due  thereon. 


The  trustees,  in  their  answer,  said  they  believed  that 
neither  the  Plaintiff  nor  her  late  husband  ever,  person- 
ally, gave  any  direction  for  the  transfer  of  the  1141/.  4««  6d. 
stock  into  the  names  of  the  trustees ;  but  that,  on  or 
about  the  20th  of  August  1836,  that  sum  was  trans- 
ferred into  their  names,  by  the  authority  of  Lady  Anne 
Barnard^s  executors ;  and  that  such  authority  was  con- 
tained in  the  following  letter  to  Messrs.  Coutts  and  Co. : 
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'^  Messrs.  Coutts  and  Co.  we  desire  you  will  transfer 
1141/.  4«.  6d.  Reduced  ^3  per  Cents.,  from  our  joint 
names,  into  the  names  of  Sir  Edmund  Antrohm^  Bart., 
Lieutenant  Colonel  James  Lindsay ^  Charles  Cuningham, 
Esq.,  and  James  Aitken^  Esq. ,  being  part  of  3649/.  1 2s.  Sd. 
the  dividends  of  which  you  have  placed  to  the  credit  of 
Mrs.  Anne  CuninghamJ'  The  Defendants  further  said 
that  they  claimed  to  retiun  the  11 4H.  4«.  6e/.  stock 
upon  the  trusts  declared  by  the  articles  ;  and  they  sub- 
mitted whether  they  would  not  be  entitled,  on  the  death 
of  the  Plaintirs  father,  to  have  the  2203/.  Vis.  Id. 
stock  transferred  to  them  upon  the  same  trusts,  and 
whether  they  were  not  entitled  also  to  have  all  the  sums 
of  money  which  the  Plaintiff  might  acquire  by  descent, 
gift,  bequest,  or  otherwise  howsoever,  transferred  io 
them  upon  the  same  trusts;  that  they  were  advised 
and  insisted  that  the  articles  had  been  acted  upon  both 
by  the  Plaintiff  since  she  became  a  widow,  and  by  her 
husband,  in  manner  therein  mentioned :  that  they  be- 
lieved that  her  husband  never  received  any  monies  by 
virtue  of  the  articles :  that  the  Plaintiff,  since  the  death 
of  her  husband,  had  confirmed  the  articles  by  the  exe- 
cution of  the  relecue  thereinafter  mentioned:  that  they 
were  advised  that,  under  the  articles,  the  husband  cove- 
nanted to  transfer  to  the  Defendants,  all  the  property, 
including  therein  the  sums  specifically  mentioned  in  the 
bill,  which  he  might  acquire  in  right  of  the  Plaintiff,  upon 
the  trusts  contained  in  the  articles;  and  that  the 
1141/.  4iS.  6d.  stock  to  which  he  so  became  entitled,  was 
transferred  into  their  names  upon  those  trusts,  and 
thereby,  as  they  were  advised,  the  said  sum  became  duly 
invested  in  their  names,  and  was  then  held  by  them  upon 
those  trusts :  that,  on  the  6th  July  1839,  a  deed  poll 
was  executed  by  the  Plaintiff,  which,  after  reciting  the 
will  and  codicil  of  Lady  Anne  Barnard^  and  the  Plain- 


1848. 
^ ' 

CUNINGHAM 
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tiff  ^8  marriage  with  her  hite  husband,  proceeded  thus : 
**  And  whereas,  previous  to  such  marriage,  by  certain 
articles  of  marriage  settlement  bearing  date  on  or  about 
the  6th  day  of  February  1832,  and  made  between  the 
said  William  Cvningham  of  the  first  part,  the  said 
Anne  Hervey^  spinster,  of  the  second  part,  the  said  Sir 
Edmund  AntrobuSy  James  Lindsay^  Charles  Cuningham 
and  James  Aitken  of  the  third  part,  it  was  witnessed, 
declared,  agreed,  stipulated  and  covenanted  that  the  re- 
versionary interest  of  the  said  Anne  Hervey^  expectant 
on  the  decease  of  her  father  Captain  Andrew  Hervey^  of 
and  in  the  first  hereinbefore-mentioned  sum  of  2000Z., 
and  also  the  said  sum  of  10002.,  and  also  all  other  sum 
and  sums  of  money,  property  and  effects  to  which  the  said 
Anne  Hervey  then  was  or  should  thereafter  become  enti- 
tled, or  which  she  should  acquire  by  descent,  gift,  beqyest 
or  otherwise  howsoever,  should  be  tnmsferred  to  and 
vested  in  the  said  Sir  Edmund  AntrobuSy  James  Lindsay^ 
Charles  Cuningham  and  James  Aitken^  upon  the  trusts 
therein  mentioned^  under  and  by  virtue  whereof  the  said 
Anne  Cuningham,  then  Anne  Hervey,  is  now  entitled  to 
the  interest^  dividends  and  yearly  income  to  arise  and  be 
made  therefrom :  and  whereas  the  said  settled  sum  of 
1000/.,  and  the  stocks,  funds  and  securities  whereon  the 
same  was  invested,  have  been  transferred  into  the  names 
of  the  said  Sir  Edmund  Antrobus,  James  Lindsay ^  Charles 
Cuningham  and  James  Aithen^  as  she,  the  said  Anne 
Cuningham^  doth  admit  and  acknowledge  by  her  exe- 
cuting these  presents :  and  whereas  all  the  accounts  re- 
lating to  the  fortune  and  legacies  given  to  and  provided 
for  the  said  Anne  Cuningliam  by  the  said  will  and  codi- 
cil of  the  said  Lady  Anne  Barnard^  and  the  income  de- 
rived therefrom,  as  well  up  to  the  time  of  her  marriage 
as  up  to  the  day  of  the  date  of  these  presents,  have  been 
made  up,  and  the  same  have  been  inspected,  settled  and 
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approved  by  the  said  Anne  Cuningham^  and  the  balance 
thereof  paid  over  to  her,  as  she  doth  hereby  also  acknow- 
ledge, testified  by  her  sealing  and  delivering  these  pre- 
sents :  Now  these  presents  witness  that,  in  considera- 
tion of  the  premises,  she,  the  said  Anne  Cuninghamy 
hath  acquitted,  released  and  discharged,  and,  by  these 
presents,  doth  acquit,  release  and  discharge  the  said 
Earl  of  Baharres^  Hugh  Lindsay^  James  Lindsay  and 
Sir  Edmund  AntrobuSj  the  executors  and  trustees  of  the 
said  will  of  the  said  Lady  Anne  Barnard  and  of  the  codicil 
thereto,  and  the  estate,  effects  and  property  of  the  said 
Lady  Anne  Barnard^  of  and  from  all  claims  and  demands 
whatsoever  for  and  in  respect  of  the  fortune  and  legacies, 
by  the  codicil  to  the  will  of  the  said  Lady  Anne  Bar- 
nardj  in  any  way,  given  to  or  provided  for  her,  the  said 
Anne  Cuningham^  and  the  income  which  has  arisen 
from  the  same,  and  of  the  application  thereof,  and  all 
actions,  suits,  accounts  and  reckonings  in  respect  thereof 
up  to  the  time  of  the  sealing  and  delivering  of  these  pre- 
sents :  Provided  always  and  it  is  hereby  decUred  that 
the  release  hereby  made  and  given,  is  not  to  release  and 
discharge  the  said  executors  or  trustees  of  the  will  and 
codicil  of  the  said  Lady  Anne  Barnard,  of  and  from  the 
payment  of  the  hereinbefore  recited  or  mentioned  legacy 
of  2000Z.,  or  from  the  payment  of  any  further  or  rever- 
sionary property  to  which  the  said  Anne  Cuningham 
may  become  entitled  by  the  happening  of  subsequent  events 
under  and  by  virtue  of  the  said  wiU  and  codicil  of  the 
said  Lady  Anne  Barnard.^ 


1848. 

^^ .— ' 

Cuningham 

Antrobvs. 


It  appeared  from  the  3faster'*s  report  made  in  pur- 
suance of  an  order  in  the  Cause,  that  the  Plaintiff  attained 
twenty-one  on  the  2nd  of  September  1836. 


Mr.  James  Parker^  and  Mr.  Elderton^  for  the  Plain- 
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tiff,  said  thai  it  was  clear  that  the  2203/.  Vis.  \d.  stock, 
being  a  reversionary  chose  in  action,  had  survived  to  the 
Plaintiff,  free  from  the  provisions  of  the  Articles ;  and 
that  the  only  question  was  as  to  the  1141/.  4^.  6d.  stock, 
which  had  been  transferred  to  the  trustees  of  the  Arti- 
cles :  that  that  transfer  was  made  without  the  direction 
of  the  Plaintiff  or  her  husband,  and  before  the  Plaintiff 
attained  twenty-one. 


The  Vigb-Chancbllob  : 

The  transfer  was  made  under  the  authority  of  a  letter 
written,  by  Lady  Anne  Barnard s  executors,  to  dmiU 
and  Co. ;  and  the  question  is  whether  the  act  of  the  exe- 
cutors, was  not  a  reduction  into  possession  by  the  hus- 
band of  the  Pkintiff . 

Argument  resumed. — Nothing  but  an  act  done  by  the 
husband,  could  reduce  the  fund  into  possession.  Accord- 
ing to  the  covenant  in  the  articles,  nothing  was  to  be 
done  to  disturb  the  fund,  until  the  wife  should  attain 
twenty-one.  The  executors,  however,  took  upon  them- 
selves to  transfer  the  fund,  or  to  direct  it  to  be  trans- 
ferred, before  she  attained  twenty-one.  Thai  cannot 
deprive  the  wife  of  her  right  by  survivorship.  Ellison  v. 
Elwin  (a),  Le  Vasseur  v.  Scratton  (ft). 

The  Vicb-Chancellob  : 

It  strikes  me  that  there  has  been  a  reduction  into 
possession  in  this  way :  Sir  Edmund  Antrohus  and  Mr. 
Lindsay  were  two  of  the  executors  of  Lady  Anne  Bar- 
naris  will ;  and  they  were  two  of  the  trustees  of  the 
articles :  and,  shortly  before  the  Plamtiff  attained  twenty- 


(a)  Ante^  Vol.  XIII.  page 
309. 


(6)  Ante,  Vol.  XIV.  page 
116. 
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one,  an  authority  was  given  by  Sir  Edmund  Antrobus 
and  Mr.  Lindsay^  and  their  co-executors,  in  the  nature 
of  a  power  of  attorney,  by  means  of  which  the  fund  was 
transferred  from  the  names  of  the  executors  into  the 
names  of  the  trustees,  and  there  it  was  allowed  to  re- 
main ;  and  it  appears  to  me  that  that  was  equivalent  to 
a  reduction  into  possession. 
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Mr.  James  Parker  and  Mr.  Eldertan  then  said  that 
the  next  question  was  as  to  the  effect  of  the  release  exe- 
cuted by  the  Plamtiff  in  1839 — whether  it  was  a  confir- 
mation of  the  articles  as  to  the  2203/.  17».  Idf.  to 
which  the  Plaintiff  was  entitled  in  reversion.  They 
relied  on  the  saving  at  the  end  of  the  release,  as  showing 
that  the  Plaintiff  did  not  intend  to  give  up  the  right 
which  she  had,  at  the  date  of  the  release,  to  the  sum  in 
question. 

Mr.  Welford  for  the  Defendant  WiUiam  Cuningham^ 
said  that  the  release  was  executed  by  the  Plaintiff,  after 
she  had  become  discovert,  and  that  she  thereby  con- 
firmed the  articles. 

Mr.  Bethell  and  Mr.  Ehmley  appeared  for  the  trus- 
tees of  the  articles.  On  Mr.  Bethell  rising  to  address 
the  Court,  Mr.  James  Parkef  objected  to  his  being 
heard,  as  Mr.  Welford  appeared  for  the  cestui  que  trust. 

Mr.  Bethell  replied  that  Mr.  Welford  was  instructed 
bv  the  Plaintiff  ^s  solicitor. 

The  Vice- Chancellor  said  that,  as  that  was  the  case, 
he  should  hear  the  Counsel  for  the  trustees. 


Mr.  Bethell  then  said  that  the  release  did  not  recite 
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the  articles,  but  stated  the  efibct  of  them  and  treated 
them  as  operative  and  binding  on  the  Plaintiff;  that, 
in  the  operative  part,  the  Plaintiff  spoke  of  the  legacy  of 
1000/.  as :  ''  the  said  settled  sum  of  1000/.,''  and  released 
tiie  executors  and  trustees  of  the  testatrix's  will,  from 
the  legacies  and  from  all  actions,  suits,  claims  and  de- 
mands in  respect  thereof;  and,  consequently,  the  Plain- 
tiff's personal  right  as  legatee  of  the  funds,  was  re- 
leased :  that  the  efiect  of  the  proviso  was  not  to  save 
that  right,  but  only  to  preserve  the  right  of  the  trustees 
of  the  articles,  to  demand  payment  of  the  legacies. 


Mr.  James  Parker^  in  reply,  said  that,  before  the 
Plaintiff  executed  the  release,  the  2203/.  I7s.  Id.  stock 
had  become  her  property ;  and  that  the  e£fect  of  the 
release  was  not  to  give  away  anythmg  that  was  hers 
absolutely. 

The  VIC]^CHANCKLLOR,  after  taking  time  to  read  over 
the  release,  said  that  the  utmost  that  that  instrument 
did,  was  to  leave  the  2203/.  17«.  Id.  as  the  Plaintiff 
found  it;  but  that  it  seemed  to  afford  an  inference 
that  the  Plaintiff  intended  that  she  herself  should  have 
the  reversion. 


Declare  that  the  Plaintiff's  reversionary  interest  in 
the  2203/.  17«.  Id.  stock,  is  not  bound  by  the  marriage 
articles,  but  that  the  1141/.  4^.  6d.  stock  is  bound  by 
them. 
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THORNEYCROFT  v.  CROCKETT-t'^  1848: 

21  si  December. 

1  HE  bill  was  filed  by  a  mortgagee,  who  had  entered  ' 

into  possession  of  the  mortgaged  estate,  to  foreclose  the      Mor^^or. 

mortgage.     The  decree  directed  the  Master  to  take  an      Mortgagee. 

account  of  the  principal  and  interest  due  to  the  Plaintiff,  

and  of  the  rents  and  profits  of  the  estate  received  by  p^^ea^^^ho 

him,  or  by  any  person  or  persons  by  his  order  or  for  had  opened  and 

his  nse,  or  which,  without  his  wilful  nedect  or  default^  worked  mines 

°  _  _  on  the  mort- 

might  have  been  received ;   and,  in  case  the  Master  gaged  estate, 

should  find  that  the  Plaintiff  had  been  in  the  occupation  charged  with  his 
of  the  mortgaged  premises,  or  any  part  thereof,  that  he  Ifl^^^hi's  ex-*" 
should  set  a  value,  by  way  of  annual  rent,  thereon,  and  penses. 
that  the  Plaintiff  should  be  charged  with  such  value,  on 
taking  the  account  of  such  rents  and  profits ;  and  that 
the  Master  should  inquire  and  state  whether  the  Plain- 
tiff had  expended  any  and  what  sums  of  money  in  neces- 
sary repairs  and  lasting  improvements  on  the  mortgaged 
premises,  and  that  what  the  Master  should  find  to  have 
been  so  expended  by  the  Plaintiff,  should  be  deducted 
from  what  should  be  coming  from  him  on  account  of  the 
rents  and  profits  and  occupation-rent ;  and,  in  case  the 
Master  should  find  that  the  amount  of  the  rents  and 
profits  received  by  the  Plaintiff,  after  such  deductions  as 
aforesaid,  and  the  occupation-rent  to  be  charged  as 
aforesaid,  exceeded  the  interest  due  on  the  mortgage,  it 
was  ordered  that  he  should  make  annual  restitution  in 
taking  the  said  accounts. 

The  Master  found  that  the  Plaintiff  Via^  /y^ffrf  ^r\A 
worked  mines  on  the  mortgaged  estate ;  and,  in  taking 
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1848: 
22nd  December. 

mu. 

Cofutruction. 
'  Survivor  or 
Survivors.* 

Testator^  by  his 
will,  gaye  an  an- 
nuity to  A,  B. 
and  directed  hb 
executor  to  pay 
it,  out  of  his 
£3  per  Cent. 
Consols.    By  a 
codicil  he  gave 
J.  B,  301.  be- 
sides her  an- 
nuity, and  willed 
that  the  fund 
constituting  her 
annuity,  after 
her  decease, 
should  be  trans- 
ferred to  Joseph 
and  Isaac  N.  or 
to  the  survivor 
or  survivors  of 
them,  in  equal 
shares. 

Isaac  suryived 
Joseph,  but  died 
before  A.  B, 

Held  that  he 
became  entitled 
to  the  whole  of 
the  fund. 


.ANTROBUS  V.  HODGSON./ 

X  HE  bill,  which  was  filed  by  the  personal  representative 
of  the  testator  in  the  Cause,  stated  that  the  testator,  by 
his  will  dated  the  2Ist  of  May  1818,  gave  an  annuity  of 
ML  to  his  servant,  Ann  Baynal;  and  directed  his  exe- 
cutor to  pay  it,  half-yearly,  out  of  his  <>^3  per  Cent. 
Consols ;  and  that  he  bequeathed  all  the  rest  of  his  pro- 
perty to  Nancy  Bancroft :  that,  by  a  codicil  dated  the 
14th  of  November  1818,  the  testator  directed  that  the 
funds  constituting  the  annuity  given,  by  his  will,  to  Ann 
Bagnal,  should,  after  her  decease,  be  transferred  to  his 
cousins,  Joseph  and  Isaac  Nowell,  or  to  the  survivor  or 
survivors  of  them,  in  equal  shares:  that  the  t-estator 
died  shortly  after  the  date  of  his  codicil :  that  all  the 
persons  named  in  his  will  and  codicil  survived  him :  that 
his  executor  set  apart  1333Z.  6^.  Bd,  Consols,  to  answer 
the  annuity  of  40/. :  that  Joseph  Nowell  died  in  1828, 
and  /mzoc,  in  1832 ;  and  that  the  Defendant  Hodgson 
was  the  personal  representative  of  both  of  them :  that 
Ann  Bagnal  died  in  1844 :  that  conflicting  claims  to  the 
1333/.  6s.  8d.  Consols,  were  made,  under  the  will  and 
codicil,  by  the  Defendant  Hodgson,  as  the  personal  re- 
presentative of  Joseph  and  Isaac  Nowetl,  and  by  the 
Defendant  Nancy  Bancroft^  as  the  residuary  legatee 
under  the  will. 

The  bill  prayed  that  the  rights  and  interests  of 
all  parties  under  the  will  and  codicil,  in  and  to  the 
Consob,  might  be  ascertained  and  declared  by  the  Court. 


Nancy  Bancroft ^  in  her  answer,  said  that  the  codicil 
was  partly  in  the  words  and  figures  following :  **  I  give 
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to  my  servant,  Ann  Bagnaly  besides  her  annuity  before- 
mentioned,  the  sum  of  30/.  towards  purchasing  furniture 
for  her  house ;  and  I  will  that  the  funds  constituting  her 
annuity,  after  her  decease,  be  transferred  to  my  cousins, 
Joseph  and  Isaeu:  Nawellj  or  to  the  survivor  or  survivors 
of  them  in  equal  shares  ^^  and  she  submitted  that,  ac- 
cording to  the  true  construction  of  the  codicil,  the  fund 
set  apart  for  paying  the  annuity,  was  not  intended  to  be 
a  vested  interest  in  Joseph  and  Isaac  Nowell  or  the  sur- 
vivor of  them,  except  in  the  event  of  both  or  one  of  them 
being  alive  at  the  death  of  ilnn  J3a^na/;  and  that,  in 
consequence  of  both  of  them  having  died  in  Ann  Bag- 
ndCs  lifetime,  the  gift  to  them  never  took  effect,  and, 
consequently,  the  Consols  had  fallen  into  and  become 
part  of  the  residue  given  to  her,  Nancy  Bancroft^  by 
the  will. 


1848. 


Antrgbus 

r. 
Hodgson. 


Mr.  Craig  appeared  for  the  Plaintiff. 


Mr.  James  Parher  and  Mr.  Lhydf  for  the  Defendant 
Hodgson^  said  that,  under  the  codicil,  Joseph  and  Isaac 
Nowell^  took,  each  of  them,  a  vested  interest  in  a  moiety 
of  the  1333/.  Qs.  8 J.  Consols ;  subject  to  be  divested  in 
one  event  only,  namely,  in  the  event  of  one  of  them  dying 
in  the  lifetime  of  Ann  Bagnal  and  of  the  other  surviving 
her ;  in  which  case  the  moiety  of  the  one  so  dying,  would 
have  gone  over  to  the  survivor ;  but,  as  both  of  them 
died  in  the  lifetime  of  Ann  Bagnal,  the  vested  interests 
which  they  took  under  the  codicil,  became  absolute. 
Belh  V.  Slack  (a),  Sturgess  v.  Pearson  (6),  Wagstaffy. 
Crosby  (c),  TempUman  v.  Warrington  (d),  and  Shey  v. 
Barnes  {e). 


(a)  1  Keen,  238. 

(b)  4Madd.  411. 

(c)  2  CoH.  746. 
Vol.  XVI. 


(d)  Ante,  Vol.  XIII.,  page 
267. 

(e)  3  Mer.  335. 

H  H 
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1848. 


Antrobus 
Hodgson. 


Mr.  Bethell  and  Mr.  Lewin^  for  the  Defendant  Nancy 
Bancroft^  said,  first,  that,  in  the  cases  cited,  there  was 
a  direct  gift  or  bequest ;  but,  in  the  present  case,  there 
was  only  a  direction  to  transfer ;  that  a  transfer  of  stock 
implied  an  acceptance  of  the  stock,  and,  consequently, 
that  one  at  least  of  the  parties  to  whom  the  stock  was 
directed  to  be  transferred,  should  be  living  at  the  time 
when  the  transfer  was  to  be  made :  secondly,  that»  in  the 
cases  cited,  the  funds  were  given,  by  one  and  the  same 
instrument,  to  trustees  in  trust  for  A.  for  life,  and, 
after  ^.''s  death,  in  trust  for  other  persons ;  in  which 
cases,  the  life-interest  and  the  remainder  vested  toge^ 
ther ;  but,  in  the  present  case,  there  were  two  distinct 
gifts,  made  by  two  distinct  instruments;  one  of  an 
annuity,  made  by  the  will,  and  the  other  of  a  sum  of 
stock,  made  by  the  codicil.  They  referred  to  1  Roper 
on  Leg.  506,  and  cited  Letike  v.  Robinson  (/). 


The  Vicb-Changbllor,  after  reading  over  the  will 
and  codicil,  said : 

The  language  of  the  testator  is  very  inaccurate  and 
obscure.  He  uses  the  word  'survivors'  with  reference  to 
only  two  persons.  But  my  notion  is  that  the  words  on 
which  the  question  has  arisen,  amount  to  a  gift,  of  so 
much  of  his  Consols  as  produced  the  annuity,  to  those 
two  persons  and  the  survivor  of  them,  and,  therefore, 
that  the  survivor  became  entitled  to  the  whole. 

Declare  that  Isaac  Nowell  became  entitled  to  the 
1333/.  6s.  8J.  Consols  by  surviving  Josqph,  and  direct 
that  fund  to  be  transferred  to  the  Defendant  Hodgsony 
as  his  personal  representative.* 


(/)  2  Mer.  363,  see  page  387. 
'*'  The  Cause  was  heard  as  a  short  Cause. 
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THE  ATTORNEY-GENERAL  v.  THE  EARL  /> 
OF  STAMFORD.*  ^ 


1848: 
4th,  5th,  6th, 
7th,  and  11th 
December. 

1849  : 
1 1th  January. 


Charity. 
Grammar' 

school. 
Boarders. 
Trustees. 


In  the  reign  of  Henry  VIIL  Hugh  Oldom,  then  Bishop 

of  Exeter^  and  other  persons,  founded  and  endowed  a 

free  grammar-school  at  Manchester.    The  school-house 

and  the  estates  with  which  the  school  was  endowed,  were 

vested  in  twelve  trustees.     A  Master  and  Usher  were 

appointed,  and  their  yearly  stipends  were  to  be  10/.  and 

51.  respectively.     The  statutes  of  the  school,  directed, 

amongst  other  things,  that  the  school  should  be  kept  The  Statutes  of 

in  the  cleanest  manner,  without  any  lodging  there  of  any  Manehest^Free 

Schoolmaster  or  Usher,  or  any  other  person :   that  the  declared  that 

school  should  be  made  clean,  once  in  a  week,  by  two  of  t^e  Master  and 

Usher  (for  whom 
*  See  1  PhiU.  737.  stipends  were 

Srovided  by  the 
,  ^  y,  every  scholar 

coming  to  the  school,  without  any  money  or  other  rewards  taken 
therefore ;  that  no  scholar,  of  what  county  or  shire  soever,  should 
be  refused ;  that  oo  scholar  should  bring  meat  or  drink  into,  nor 
should  any  one  k>dge  in,  the  school ;  that  vacancies  in  the  trusteeship 
should  be  supplied  by  honest  gentlemen  and  honest  persons  within 
the  parish  of  Manchester ;  and  that  the  trustees  should  have  full 
power  to  augment,  increase,  expound  and  reform  the  provisions  of 
the  Statutes  only  concerning  the  schoolmaster,  usher  and  scholars. 

The  Master  and  Usher  had,  for  several  years,  taken  boarders,  and 
the  boarders  had  participated  in  all  the  benefits  of  the  charity ;  and 
the  trustees  of  the  school  had  been,  generally,  noblemen  and  gentle- 
men residing,  not  in  the  parish  of  Manchester,  but  in  Lancashire 
and  the  adjoining  counties. 

Held  that  the  Master  and  Usher  ought  not  to  be  allowed  to  take 
any  more  boarders ;  and  that  the  trustees  thereafter  to  be  appointed, 
ought  to  be  honest  gentlemen  and  honest  persons  residing  within 
the  parish  oi  Manchester,  and  that  persons  wno  occupied  and  carried 
on  business  in  manufactories,  &c.,  in  the  town  or  parish,  and  had 
dwelling-houses  within  six  miles  of  the  school-house,  were  to  be 
considered  as  being  within  the  parish,  for  the  purpose  of  being 
eligible  to  be  trustees. 

H  H  2 
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1848.  the  scholars,  and  that  they  should  have,  therefore,  one 

The  penny  from  every  scholar  on  his  admission  to  the  school : 

Att.- General  that  every  Schoolmaster  and  Usher,  for  ever  from  time 
-,      Jf'  to  time,  should  teach,  freely  and  indifferently^  every 

Stamford,  scholar  coming  to  the  school,  withoul  taking  any  money 
or  other  reward  therefore  :  that  no  scholar^  of  what 
county  or  shire  soever  he  might  be,  should  be  refused^  un- 
less he  was  afflicted  with  some  contagious  infirmity :  that 
no  scholar  should  bring  meat  or  drink  into  the  school^  or 
take  his  meals  there  ;  and  if  any  scholar  should  bring  his 
meat  and  drink  with  him,  he  should  go  to  same  house  in 
the  town  to  eat  and  drinhf  and  then  return  to  the  school: 
that,  after  the  death  of  the  surviving  Founder,  the  Pre- 
sident of  Corpus  Christi  College,  Oxford,  for  the  time 
being,  and,  on  his  making  default  for  one  month  after 
a  vacancy,  the  Warden  of  Manchester  College  should 
appoint  the  Master  and  Usher:  that,  whenever  the 
trustees  should  be  reduced  to  four,  those  four  should 
make  feoffment  of  the  estates  to  twelve  honest  gentle- 
men and  honest  persons  within  the  parish  o/'Manchester, 
to  the  like  uses :  that  exhibitions,  not  exceeding  twenty- 
six  shillings  and  eightpence  per  annum  each,  should  be 
given  to  scholars  at  Oxford  and  Cambridge  who  had 
been  brought  up  in  the  school :  and  lastly,  that,  inasmuch 
as,  in  time  to  come,  many  things  might  survive  and 
grow,  by  sundry  occasions  and  causes,  which,  at  the 
making  of  the  statutes,  were  not  possible  to  come  to 
mind,  the  trustees,  from  time  to  time,  when  need  should 
require,  calling  to  themselves  discreet,  learned  counsel 
and  men  of  good  literature,  should  have  full  power  and 
authority  to  augment,  increase,  expound  and  reform  all 
such  of  the  statutes  only  concerning  the  Schoolmaster, 
Usher,  and  scholars,  for  their  and  every  of  their  offices 
concerning  the  school  for  ever. 
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In  the  progress  of  time,  the  revenues  of  the  charity  1848. 

became  greatly  increased ;  in  consequence  of  which  the  rp^^ 

trustees  augmented  the  salaries  of  the  High-master  and  A.tt.-Gbneral 

Usher ;  and  allowed  salaries  to  two  Assistant  Masters   ^      J'* 

The  Earl  of 
appointed  by  the  High-master ;  and  granted  increased      Stamford. 

exhibitions  to  scholars  educated  at  the  school,  to  enable 

them  to  prosecute  their  studies  at  the  Universities  of 

Oxford  askd  Cambridge. 

In  May  1833,  the  trustees  presented  a  petition  under 
Sir  Samuel  RomUbfs  Act,  and  obtained  an  order  by 
which  the  Master  of  the  Court  was  directed,  amongst 
other  things,  to  inquire  into  the  state  and  condition  of  the 
charity,  and  what  estates  and  other  property  were  then 
vested  in  the  trustees,  and  what  was  the  income  thereof; 
and  to  settle  a  scheme  for  the  future  establishment  and 
management  of  the  school,  having  regard  to  the  amount 
of  the  annual  income  of  the  charity,  and  to  the  foun« 
dation-deeds  and  statutes  of  the  school. 

In  July  1833,  the  Master  (Lord  Henley)  reported, 
amongst  other  things,  that  the  annual  salaries  of  the 
High-master  and  Usher  were,  respectively,  500/.  and 
260/.,  in  addition  to  houses  of  which  they  had  the  use, 
and  the  rent  and  taxes  of  which  were  paid  by  the  trustees : 
that  the  High-master  and  Usher  had,  for  many  years, 
received  boarders  into  their  houses :  that  the  High-mas- 
ter then  had  fourteen  boarders,  and  the  Usher  ten :  that 
one  of  the  Assistant  Masters  received,  from  the  trustees, 
a  yearly  salary  of  170/.,  and  the  other,  a  yearly  salary  of 
135/. ;  and  had  been  permitted  to  receive  boarders  into 
their  houses ;  and  that  one  of  them  then  had  three  board- 
ers, and  the  other  twelve :  that  there  were  twelve  exhi- 
bitions of  60/.  a  year  each :  that  the  school-house  con- 
sisted of  two  rooms,  one  called  the  upper,  and  the  other 
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1848.  the  lower  school :  that  the  ilumber  of  scholars,  including 

Tbe  boarders,  was  one  hundred  and  ninety-eight :  that  the 

Att.-Gbneral  Earl  of  Stamford,  the  Earl  of  Wilton,  Sir  R.  H.  Leigh 

^      S;  and  certain  other  (rentlemen  were  the  then  trustees  of 

The  Eari<  op  ^ 

Stamford.      ^^  estates  and  funds  of  the  Charity  \   and  that  there 

was  a  surplus  income  of  those  estates  and  ftinds,  amount- 
ing to  2707/.,  after  paying  all  outgoings. 

The  scheme  settled  by  Lord  Henley  in  pursuance  of 
the  Order,  was  partly  as  follows :  that  the  High-master 
and  Usher  should  receive  annual  salaries  of  600{.  and 
300/.  respectively,  and  be  provided  with  houses,  the  rents 
and  taxes  of  which  should  be  paid  by  the  trustees,  and 
also  be  allowed  to  take  twenty  and  fifteen  boarders  re- 
spectively :  that  one  of  the  Assistant  Masters  should  be 
allowed  an  annual  salary  of  200/.,  and  to  take  twelve 
boarders;  and  that  the  other  should  be  altowed  an 
annual  salary  of  150/.,  and  to  take  ten  boarders :  that 
the  High-master^s  house,  which  was  old  and  dilapidated, 
and  certain  buildings  contiguous  thereto,  which  were  in 
the  same  state,  ^ould  be  taken  down,  and  that  a  new 
house  for  the  High-master,  with  convenient  offices,  and 
a  ne^  school-room,  should  be  erected  on  the  site  of  the 
old  house  and  builctings ;  and  that  the  trastees  should  be 
empowered  to  expend  not  exceeding  10,000/.,  in  erecting 
such  new  house  and  school-room. 

On  the  6th  of  August  1833,  the  report  was  confirmed 
and  ordered  to  be  carried  into  eiiect. 

In  May  1835  an  Information  was  filed,  at  the  relation 
of  several  inhabitants  of  Manchester,  against  the  trustees, 
the  Warden  of  Manchester  College,  the  Prei^dent  of 
Carpus,  and  the  High-master  and  Usher  of  the  school, 
alleging,  amongst  other  things,  that  the  proceeditogs 
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nQder  the  petition  took  place  ex  parte,  and  without  the  1848. 

knowledge  of  the  Attorney-Oeneral:  that  the  sum  pro-  rp^^ 

posed  to  be  expended  in  building  the  new  house  and  Att.-Gbnbrai. 
school,  was  extravagant  and  unnecessary :  that  the  taking  ^' 

of  boarders  by  the  Masters  of  the  school,  was  prejudicial  Stamford. 
to  the  day-scholars,  and  at  variance  both  with  the  lan- 
guage and  spirit  of  the  foundation-deeds  and  statutes : 
that  the  trustees  were  all  of  them,  or  nearly  all  of  them, 
noblemen  and  country  gentlemen  not  residing  in  the 
parish  of  Manchester^  and  strangers  to  the  wants  and 
wishes  of  the  inhabitants  of  the  parish  ;  and  that,  one  of 
the  provisions  of  the  statutes  was  that  all  the  trustees 
should  be  resident  within  the  parish. 

The  Information  prayed  that  an  account  might  be 
taken  of  all  the  CSiarity-estates  and  of  the  r^its  and 
revenues  thereof,  and  of  the  manner  in  whidi  the  same 
were  applied ;  and  that  it  might  be  referred,  to  the 
Master^  to  settle  a  scheme  for  the  permanent  adminis- 
tration and  regulation  of  the  Charity-estates,  and  for  the 
conduct,  discipline  and  studies  of  the  school,  having  re- 
gard to  the  circumstances  thereinbefore  mentioned,  and, 
more  especially,  to  the  altered  habits  of  the  times  and  to 
the  greatly  augmented  value  of  the  estates  and  to  the 
exigences  of  the  inhabitants  of  Manchester ;  and  that  it 
might  be  Glared  that  it  was  proper  and  for  the  benefit 
of  the  Charity,  that  the  trustees  thereof  should  be  per- 
sons who  resided  or  occupied  premises  within  the  town 
or  suburbs  of  Manchester ;  and  that  it  might  be  referred, 
to  the  Mastery  to  inquire  and  state  whether  it  would  be 
proper  and  for  the  benefit  of  the  Charity,  that  any  of  the 
trustees  should  be  removed,  or  any  new  trustees  be  ap- 
pointed, and  who  would  be  proper  perscNis  to  be  ap- 
pointed such  new  trustees ;  and  that,  in  the  mean  time, 
the  Defendants  might  be   enjoined  from  proceeding 
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1848.  to  take  any  measures  by  entering  into  contracts,  ap* 

Thb  pointing  Masters,  pulling  down  or  erecting  buildings,  or 

^tt.-General  otherwise  howsoever,  for  carrying  into  execution  such 

rn      J?*  parts  of  the  order  on  the  petition  and  of  Lord  Hen- 

Thk  Earl  op    {^  ,        ,  '^       „  _       , 

Stamford.      «^^  scheme,  as  were  not  actually  executed  and  com- 
pleted. 

The  Cause  was  heard  by  Lord  Cottenham^  C,  who, 
by  his  decree  as  it  was  finally  settled,  declared,  amongst 
other  things,  that,  in  all  future  i4)pointments  of  trus- 
tees, regard  was  to  be  had  to  the  qualifications  required 
by  the  statutes:  that  no  part  of  the  funds  of  the 
charity,  were,  thereafter,  to  be  applied  towards  paying 
premiums  or  exhibitions  to  boys  who  were  or  thereafter 
should  be  boarders  in  the  house  of  any  of  the  Masters, 
except  in  continuing  to  pay  exhibitions  already  granted, 
and  that  such  boarders  were  not,  in  future,  to  derive  any 
benefit  from  the  funds  of  the  Charity,  in  any  manner 
by  which  the  expenditure  of  such  funds  might  be  in- 
creased: And,  with  that  declaration,  his  Lordship  or- 
dered that  it  should  be  referred,  to  the  Master  of  the 
Court  in  rotation,  to  approve  of  such  alterations  in  Lord 
Henley's  scheme  as  might  be  necessary  to  carry  the 
same  into  effect,  and  as  the  Master  should  find  to  be 
proper  for  the  purpose  of  more  effectually  carrying  into 
effect  the  objects  of  the  charity,  regard  bein^^had  to  the 
then  amount  and  particulars  of  the  property  of  such 
charity,  and  to  any  circumstances  affecting  the  wants 
and  situation  of  the  boys  who  were  the  objects  of  the 
charity. 

The  trustees  presented  a  petition  of  rehearing  to  Lord 
Lyndhurst^  C,  alleging  that  Lord  CottenhanCs  decree 
was  contrary  to  the  law  and  practice  of  the  Court,  and 
praying  that  it  might  be  reversed,  and  that  the  informa- 
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tion  might  be  dismissed,  with  costs  to  be  paid  by  the  1848. 

Relators.  ^P^g 

Att.-General 
On  the  hearing  of  that  petition,  Lord  Lyndhurst  ^  ^' 
ordered,  amongst  other  things,  that  the  declaration,  in  Stamford. 
Lord  CottenhanCs  decree,  that  no  part  of  the  funds  of  the 
Charity  were  hereafter  to  be  applied  in  paying  premiums 
or  exhibitions  to  boys  who  were,  or,  thereafter  should 
be,  boarders  in  the  house  of  any  of  the  Masters,  except 
in  continuing  to  pay  exhibitions  already  granted,  and 
that  such  boarders  were  not,  in  future,  to  derive  any 
benefit  from  the  funds  of  the  charity  in  any  manner  by 
which  the  expenditure  of  such  funds  might  be  increased, 
should  be  omitted,  and  that,  instead  thereof,  the  follow- 
ing words  should  be  inserted,  namely,  "And  it  is  ordered 
that  it  be  referred  to  the  said  Master^  to  inquire  and 
state  to  the  Court,  under  what  restrictions  and  limita- 
tions, and  subject  to  what  conditions  (if  any)  the  Master 
and  Under-masters  should  be  allowed  to  take  boarders 
into  their  houses.""  * 

On  the  17th  April  1848  the  Master  (Mr.  Daiodu* 
well)  made  his  report  in  obedience  to  Lord  CottenhanCs 
decree  as  altered  by  Lord  Lyndhurst^  and  thereby  stated 
that  no  alterations  had  been  proposed  to  be  made 
in  Lord  Henley^s  scheme  except  as  thereinafter  men- 
tioned, nor  did  it  appear  to  him  to  be  proper  or  neces- 
sary to  make  any  alterations  therein,  except  for  the 
purpose  of  more  effectually  carrying  into  effect  the  objects 
of  the  Charity,  regard  being  had  to  the  then  amount  and 
particulars  of  the  Charity-property,  or  to  any  circum- 
stances affecting  the  wants  and  situation  of  the  boys 
who  were  the  objects  thereof,  save  as  thereinafter  men- 
tioned.   The  Master  then  stated  that  the  Relators,  by 

*  See  1  Phill.  755. 
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1848.  their  state  of  facts,  alleged  that,  owing  to  the  prac- 

rp^^  tice  which  had,  for  some   time  past,  grown  up,   the 

ATT.-GsifBRAL  Masters  of  the  school  taking  boarders  and  recommend- 
m      p '  ing  them  for  exhibitions,  (which  practice  the  Relators 

I^AMFORD.  alleged,  was,  for  the  first  time,  formally  recognised 
and  confirmed  by  Lord  Henley's  scheme,)  the  nature 
and  character  of  the  school,  which  was  intended  to  be 
merely  a  day-schodl,  had  become  materially  altered, 
and  the  interests  of  the  day-schcdare  had  been,  in  a 
considerable  degree,  sacrificed,  or  were  likely  to  be 
sacrificed  to  the  interests  of  the  boarders,  and  the  more 
elementary  part  of  the  instruction  given  at  the  school, 
and  the  branches  of  education  most  adapted  for  and  use- 
ful to  the  children  of  the  middle  and  lower  classes  of  the 
inhabitants  of  MancheUer  and  its  neighbourhood,  had 
been  much  neglected,  and,  in  a  great  measure,  aban- 
doned ;  and  the  school,  instead  of  being  one  in  which, 
according  to  the  intention  of  the  Founders,  the  children 
of  all  dasses  might  receive  an  education  suitable  to  their 
rank  and  station  in  life,  had  become  too  much  dedicated 
to  supply  a  highly-finished  classical  education,  and  in- 
struction in  such  branches  of  knowledge  as  were  useful, 
principally,  to  the  children  of  the  higher  and  more 
opulent  classes  of  society :  that  the  subjects  of  instmc- 
tioQ  most  generally  useful  to  the  middling  and  lower 
dasses  of  the  inhabitants  of  Manchester  and  its  neigh- 
bourhood, were  reading,  writing  and  arithmetic,  book- 
keeping, modem  foreign  languages,  mechanics,  chemis- 
try, designing  and  drawing :  that  instruction  in  the  Latin 
language  had  become  wholly  urnieeessary  and  useless, 
except  for  such  children  as  were  designed  for  the  learned 
professions,  of  whom  comparatively  a  small  proportion 
resided  at  Manchester:  that  the  foundation-deeds  and 
stat^ites  declared  that  the  schod  was  to  be  without  any 
lodging  for  the  High-master  or  Usher  or  any  other  person, 
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and  that  no  scholar  should  bring  any  meat  or  drink  into  1848. 

the  school,  or  there  use  their  meat  or  drink  ;  but,  always,  m' 

if  any  such  poor  scholars  there  were  that,  for  their  great  Att.-Genbral 

poverty,  brought  their  meat  and  drink  with  them,  they  Jf* 

lit  1*1  I  1     i^^HC  £arl  of 

should  go  to  some  house  in  the  town,  there  to  eat  and      Stamford. 

drink,  and  resort  again  to  the  school ;  and  it  was  also 
provided,  by  the  deeds,  that  the  Master  and  Usher 
ahould  not  take  any  the  smallest  gifts  by  colour  of 
their  office  or  for  their  teaching,  except  their  stipends ; 
but,  neverthelefls.  Lord  Henley's  scheme  authorized  the 
trustees  to  build,  provide,  and  maintain,  for  the  Master 
and  Usher,  out  of  the  funds  of  the  Charity,  dwelling- 
houses  attadied  and  immediately  contiguous  to  the 
school-house,  and  to  suflfer  the  Master  and  Usher  to 
receive,  into  the  houses  so  to  be  provided  for  them,  a 
large  number  of  boys  to  board  and  lodge,  and  to  make 
considerable  profit  by  such  board  and  lodging,  and  to 
receive,  by  colour  of  their  office,  large  sums  from  the 
parents  of  such  boys  :  and  the  Relators,  therefore,  pro- 
posed that  the  trustees  should,  if  they  saw  fit,  be  at 
liberty  to  provide  a  house  or  apartments  contiguous  to 
the  school,  for  the  use  of  the  High-master,  rent  free,  and 
also  to  pay  the  taxes  of  the  house ;  but  that,  in  no  case, 
should  any  scholar  at  the  school  be  received,  as  a 
boarder,  into  the  house  of  any  of  the  Masters,  and  that 
the  school,  should,  in  every  respect,  be  a  day-school. 

The  Master  flirther  stated  that  the  Defendants, 
by  their  state  of  facts,  alleged  that  the  object  of  the 
Charity  was  the  establishment  of  a  grammar  school,  at 
which  boys  in  general,  and,  in  particular,  boys  of  the 
county  of  LccncasieTy  might  be  gratuitously  instructed 
in  the  learned  languages  and  in  the  preliminary  know- 
ledge requisite  to  enable  them  to  acquire,  and  with 
a  view  to   their   afterwards   acquiring,    a  knowledge 


462  CASES  IN  CHANCERY. 

1848.  of  the  learned  languages;  and  which  grammar  school 

ip^y^  was  intended  to  be  in  connection  with  the  Universities, 

Att.-Gbnrral  and  to  furnish  a    preliminary  education    suitable  for 
J''  scholars  afterwards  prosecuting  their   studies  at  the 

Stamford.  Universities ;  and  that  a  further  object  of  the  Charity 
was  to  encourage  the  resort  to  the  school  and  the 
attendance  thereat,  of  scholars  intended  for  the  Uni- 
versities, by  providing  exhibitions  for  such  of  them  as 
should  be  in  want  of  pecuniary  assistance  towards  ena- 
bling them  to  obtain  a  University  education :  that  the 
boys  who  were  the  objects  of  the  Charity,  were  all  such 
boys  as  resorted  to  the  school  for  instruction^  from  what- 
ever county' or  shire  they  might  come;  but  the  boys  of 
the  county  of  Lancaster^  were,  more  especially,  the 
objects  of  the  Charity,  by  reason  that  an  intention  to 
benefit  them  was  the  chief  cause  of  the  foundation  ;* 
and  because  the  local  situation  of  the  school  made  the 
Charity  more  accessible  to  them  than  to  boys  from  other 
counties :  that  the  circumstance  that  the  children  of 
non-resident  parents,  were,  by  the  terms  of  the  founda- 
tion-deeds, included  amongst  the  objects  of  the  Charity, 
coupled  with  the  chance  which  the  scholars  possessed 
of  obtaining  pecuniary  assistance  towards  a  University 
education,  had  induced  many  parents  not  residing  in 
Manchester^  to  select  the  school  for  the  purpose  of  the 
preliminary  education  of  their  sons ;  and  that  the  scholars 
of  the  school  who  were  intended  to  be  sent  to  the  Uni- 
versities, whether  boarders  or  day-boys,  remained  much 
longer  at  the  school,  and  became  much  more  proficient 
in  learning  than  the  other  scholars,  and,  for  that  reason 
and  not  by  reason  of  any  partiality  or  unfairness  in 
awarding  the  exhibitions,  it  had  happened,  for  a  long 
course  of  years,  if  not  from  the  foundation  of  the  Charity, 

*  See  the  recitals  of  the  deed  of  feoffment,  1  Phill.  738. 
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that  the  competitorB  for  exhibitions  and  the  exhibitioners  1848. 

had  been,  principally,  furnished  from  the  boarders :  that  r^^^, 

it  appeared,  from  the  express  provisions  of  the  founda-  Ait.-Geneiiai* 
tion-deeds,  that  the  wish  of  the  Founders  was  to  promote  ^  Jf ' 
the  study  of  the  liberal  arts  and  sciences  in  diversity  of  Stamford. 
tongues  and  speeches ;  and,  in  fact,  the  whole  of  the 
clear  funds  of  the  Charity  were  applicable  to  grammatical 
and  University  education  ;  the  provision  for  elementary 
teaching  being,  originally,  confined  to  the  service  of  a 
boy,  who  was  not  to  be  paid  anything  for  such  service, 
and  the  whole  attention  of  the  Master  and  Usher  being, 
exclusively,  devoted  to  grammatical  education :  that  the 
result  of  dividing  the  scholars  into  two  classes,  one 
eligible  and  the  other  not  eligible  to  prizes  and  exhi- 
bitions, had  been  already  partially  experienced ;  for  that, 
as  soon  as  the  effect  of  Lord  Cottenhams  judgment  had 
become  known  to  the  parents  of  the  boarders,  a  great 
proportion  of  them  removed  their  sons  from  the  school ; 
and  the  boys  so  removed,  were  chiefly  those  who  had 
made  the  greatest  progress  in  learning,  and  who  were 
desirous  of  proceeding  to  the  Universities,  and  many  of 
whose  parents  had  not  the  means  of  sending  them  to 
the  Universities  without  assistance :  that  the  removal  of 
the  boarders,  was  not  compensated  by  any  correspond- 
ing increase  in  the  number  of  day-scholars:  that  the 
general  standard  of  learning  and  the  competition  and 
emulation  amongst  the  scholars,  was  lowered  and  de- 
creased :  that,  until  the  year  1840,  the  full  number  of 
exhibitions  was  always  kept  up ;  but  that  the  number 
then  began  to  decrease  by  reason  that  vacancies  were 
not  competed  for ;  and  the  number  of  exhibitions  gra- 
dually decreased  until  it  fell  to  five,  the  then  number : 
that  the  Exclusion  of  boarders  from  the  Masters'"  houses, 
either  by  a  positive  provision  to  that  effect,  or  by 
making  them  ineligible  to  premiums  and  exhibitions, 
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1848.  would  convert  the  Charity  into  a  school  for  children  of 

rp^  the  inhabitants  of  the  township  of  Mancheit€r  only,  or 

Att.-Gknvrai,  of  parents  residing  within  a  walking  distance  of  the 
^      J'*  school,  in  contravention  of  the  purpose  of  the  founda* 

Stamfoed.  tion-deeds :  that,  previously  to  the  year  1833,  all  the 
Masters  of  the  school  had  acted  as  they  pleased  with 
regard  to  taking  boarders,  and  that  they  did  so  without 
any  permisrioHy  in  that  behalf,  of  the  trustees :  that  Lord 
Henley's  scheme  should  be  altered,  by  introducing  into 
it,  in  conformity  with  the  foundation-deeds,  an  express 
statement  that  the  boys  entitled  to  become  scholars  at 
the  school,  were  all  boys  of  the  county  of  Lancaster  or 
of  any  other  county  or  shire,  and  that  the  scholars 
might  reside  with  their  parents  or  guardians,  or  with 
the  Masters  of  the  school,  or  with  any  other  person 
whomsoever,  as  might  be  thought  desirable  by  their 
parents  or  guardians,  and  that  all  the  scholars  were 
entitled,  equally  with  one  another,  to  all  the  benefits 
and  advantages  belonging  to  the  scholars  of  the  school ; 
and  that  the  scheme  ought  to  be  further  altered  by 
leaving  it  to  the  Assistant-masters,  in  common  with  the 
other  inhabitants  of  Manchester,  to  determine  for  them- 
selves whether  they  would  take  any,  and,  if  any,  what 
number  of  boarders. 

Master  Dowdeswell  flirther  stated  that,  with  rei^ct  to 
such  of  the  boys  educated  in  the  school  as  might  be  board- 
ers in  the  house  of  any  of  the  Masters  of  the  school,  not 
being  allowed  to  participate  in  the  exhibitions  and  pre- 
miums as  sanctioned  by  Lord  Henley'' s  scheme,  it  had  been 
suggested  to  him,  on  behalf  of  the  Attorney- Oeneral,  first, 
in  respect  of  the  boarders  in  the  houses  of  the  Masters 
of  the  school  whose  houses  were  provided  at  the  expense 
of  the  Charity,  that  there  appeared  to  be  no  objection  to 
those  Masters  providing  board  and  lodging  far  pfqnls  who 
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were  admitted  as  scholars  to  the  school^  but  that  such  1H48. 

privilege  should  be  guarded  by  taking  care  that  the  rp^^ 

number  and  the  ages  at  which  such  pupils  were  admitted  Att.- General 
and  the  care  of  such  pupils,  did  not  interfere  with  the  m  ;J' 
proper  duties  of  the  Masters  or  the  general  scope  of  the  Stamford. 
Charity  itself;  that  the  trustees  had  power  to  put  any 
fit  control  upon  the  Masters  in  the  exercise  of  that  pri- 
vilege ;  and  that  the  limit  of  the  number  of  such  pupils 
for  each  Master,  appeared  to  have  been  settled  by  Lord 
Henley's  scheme;  and,  secondly,  as  to  the  Masters 
whose  residences  were  not  provided  at  the  expense  of 
the  Charity,  that  the  circumstance  of  their  taking 
boarders,  could,  hardly,  be  treated  as  a  privilege,  so  as 
to  entitle  the  trustees  to  interfere,  except  to  the  extent 
of  not  suffering  the  Masters  to  be  engaged  in  any  occu- 
pation affecting  their  attendance  and  duties  as  such 
Masters :  and  that  it  had  been,  thirdly,  suggested  thai 
it  would  operate  as  a  great  injury  to  the  prosperity  of  the 
school,  if  boarders,  as  such,  were  excluded  from  partici^ 
paling,  in  common  with  others^  in  the  chance  of  exhibi- 
tions, and  that  it  seemed  best  and  not  inconsistent  with 
a  liberal  construction  of  the  statutes,  to  admit  boarders 
to  participate  in  the  exhibitions,  taking  precaution  that 
they  should  be  upon  an  equal  footing  with  others  to 
compete  for  exhibitions,  but  it  was  also  essential  that 
the  boarders,  as  well  as  all  scholars  who  should  be 
allowed  to  compete  for  the  exhibitions,  should  be  re- 
stricted to  those  who  had  been  educated  at  the  school, 
and  that  boys  should  not  be  allowed  to  enter  the  school 
and  to  become  boarders,  merely  to  complete  their  edu- 
cation and  participate  in  the  exhibitions,  to  the  prejudice 
and  discouragement  of  those  who  had  been  educated  ia 
the  school  from  an  early  age,  and  that  it  would  be 
proper  to  add  an  article  to  the  scheme,  to  the  eflect 
that  no  boy  should  be  eligible  to  an  exhibition  who  had 
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reduced,  from  600/.  and  SOO/.,  to  450/.  and  225/.,  re- 

spectively. 
Att.-Gsnbral 
,p      J^  At  the  hearing  of  the  Cause  for  further  directions, 


Stamfobb. 


Mr.  Bethell^  Mr.  Bacan^  and  Mr.  Malins^  for  the 
Relators,  said  that  the  taking  of  boarders  by  the  School- 
masters was  inconsistent  with  the  foundation-deeds  and 
the  statutes  of  the  school ;  for  it  plainly  appeared,  there- 
from, that  the  school  was  intended  to  be  a  day-school, 
and  that  the  boys  to  be  educated  at  it,  were  to  be  the 
children  of  the  poor,  and  not  the  children  of  the  rich ; 
that  eating,  drinking,  and  lodging  in  the  school  were  ex- 
pressly forbidden ;  and  that  the  Master  and  Usher  were 
prohibited  from  taking  any  money  or  other  reward  from 
the  scholars.  They  contended  also  that  boys  bom  in 
the  county  o(  Lancaster^  were  the  only  objects  of  the 
Charity.  The  Attorney-General  v.  The  Corporation  of 
Ludlow  (a),  The  Attorney-General  v.  Tlie  Earl  of 
Devon  (&). 

The  Solicitor- General  and  Mr.  Wray^  for  the  Attor- 
ney-Generalf  objected  to  the  boarders  being  allowed  to 
compete  for  exhibitions ;  but  left  it  to  the  Court  to  de- 
termine whether  the  taking  of  boarders  by  the  Masters 
ought  to  be  continued. 

Mr.  James  Parher  and  Mr.  Bagshawe^  for  the  trustees, 
referred  to  the  case  of  Rugby  school  (c),  and  to  Lord 
CottenhanC$]MigaiQni  in  this  Cause  (cQ,  and  said  that  it 

(a)  2  PhiU.  685.  (c)  17  Ves.  506,  cited. . 

(*)  Ante,  Vol.  XV.  page         (d)  1  PhiU.  745,  et  eeq. 
193. 
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appeared,  therefrom,  that  his  Lordship  approved  of  Lord  1848. 

HenUffi  scheme,  and  meant  it  to  be  adopted,  except  so  ^he 

far  as  it  might  be  altered  in  consequence  of  the  inquiiy  Att.«General 
which  be  directed :    that  that  scheme  sanctioned  the  ^' 

practice  of  taking  of  boarders  by  the  Masters,  and  Lord  Stamford. 
Coitenham  meant  the  practice  to  be  continued,  subject 
only  to  certain  restrictions :  that  all  that  his  Lordship  did 
was  to  regulate,  prospectively,  the  footing  upon  which 
boarders  were  to  continue  in  the  school:  that  Lord 
Lyndkurst  took  a  just  view  of  Lord  Cottenhatns  judg- 
ment when  he  said  that  the  practice  of  taking  boarders 
had  been  allowed  by  the  Court,  after  some  hesitation : 
and  tha£  he  also  held  that  the  school  was  not  confined 
to  natives  of  iMncashire^  but  was  open  to  boys  of  all 
counties :  tliatwhat  the  Relators' -Counsel  now  asked  the 
Vioe^ Chancellor  to  do,  was,  in  effect,  to  reverse  Lord 
CottenhamS' decree  as- well  as  Lord  Lj/ndhursfs  order  on 
the  a|q)eal,  which  the  House  of  Lords  alone  could  do ; 
and  that 'the  only  question  that  was  now  open  was, 
under  what  restrictions  and  subject  to  what  limitations, 
the  High-master  and  Usher  ought  to  be  allowed  to  take 
boarders. 

The  learned  Counsel,  after  making  the  foreg^nng  re- 
marks on  the  judgments  of  Lord  Coitenham  and  Lord 
Lyndkurst^  proceeded  to  observe  upon  the  statutes  of 
the  school,  which,  they*  said,  did  not  contain  any  pro- 
visicm  that  prevented  the  High-master  and  Usher  from 
taking  boarders  :  that  the  statutes  showed  that  rich  as 
well  as  poor  boys  were  intended  to  be  at  the  school  and 
to  participate  in  the  exhibitions :  that  nothing  could  be 
more  open  and  liberal  than  the  constitution  of  the  school 
was ;  for  the  High-master  and  Usher  were  to  teach, 
freely  fmd  indifferently,   every  scholar  coming  to  the 

ii2 
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1848.  school ;  and  no  scholar,  of  what  county  or  shire  soever  he 

' — IT  might  be,  was  to  be  refused :  that  the  statutes  prohibited 

Att.- General  the  Master  and  Usher  from  taking  any  money  or  other  re- 
^'  ward  ^'  therefore,^^  which  meant,  not  providing  board  and 

Stvimford!^  lodging,  but  teaching ;  and  that  they  forbade  eatmg  drink- 
ing and  lodging  in  the  school-room,  but  not  in  the  houses 
of  the  High-master  and  Usher :  that  it  was  not  even 
pretended  that  the  Masters  had  shown  any  partiality  to 
the  boarders :  that  the  High-master  and  Usher  were  the 
only  Foundation-masters,  and,  consequently,  the  only 
Masters  to  whom  the  statutes  applied :  that  they  had 
houses  provided  for  them  out  of  the  funds  of  th^  Charity ; 
but  the  Assistant-masters  had  not ;  and,  therefore, 
there  was  no  more  reason  for  preventing  them  than 
there  was  for  preventing  any  of  the  other  inhabitants  of 
Manchester,  from  taking  boarders :  The  Attometf-Oene- 
ral  V.  Hartley  {e) :  that  the  Attorney"  General  did  not 
object  to  the  Masters*  continuing  to  take  boarders,  and 
had  suggested,  as  appeared  from  Mr.  DotodeswelFs  re- 
port, that  it  would  operate  as  a  great  injury  to  the 
school,  if  the  boarders  were  excluded  from  participating 
in  the  chance  of  exhibitions,  and  that  it  seemed  best, 
and  not  inconsistent  with  a  liberal  construction  of  the 
statutes,  to  allow  them  so  to  do. 

Lastly,  that  the  trustees  were  empowered  to  augment, 
increase,  expound  and  reform  the  statutes ;  and,  under 
that  power,  they  had  a  right  to  allow  the  Masters  to 
take  boarders. 

Mr.  James  Russell  and  Mr.  Little  appeared  for  the 
High-master  and  Usher. 

(e)  2  Jac.  &  Walk.  353,  see  376  et  seq. 
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•   Mr.  Wetherell  appeared  for  the  Warden  of  Manchet-  1848. 

ter  College,  and  Y^j. 

Att.- General 

Mr.  Milne  for  the  President  of  Carpus  Christi  Col-    ^      J?* 

The  Earl  or 

lege,  Oxford.  Stamford. 

Mr.  Bethell,  in  reply,  said,  that  Lord  Lyndhurst*s 
judgment  was  founded  on  the  assumption  that  the  trus« 
tees  had  altered  the  statutes,  under  the  power  given  to 
them  for  that  purpose,  and  had  sanctioned  the  practice  of 
taking  of  boarders  (/) :  but  that  Master  DowdeswelCs 
report,  and  the  evidence  on  which  it  was  grounded,  ex- 
pressly negatived  that  assumption :  that  only  four  of  the 
existing  trustees  were  resident  within  the  parish  of  Man- 
Chester^  and,  therefore,  all  the  others  ought  to  be  re- 
moved, and  honest  gentlemen  and  honest  persons  within 
the  parish,  ought  to  be  appointed  in  their  place. 


The  Vicb-Chancbllor  : 

In  this  case  the  great  question  was  whether,  consider- 
ing what  had  been  done  by  Lord  Cottenham^  and,  after- 
wards, by  Lord  Lyndhurst,  I  could  make  a  decree,  which, 
professing  to  follow  what  Lord  Cottenham  had  done, 
would,  to  a  certain  extent,  go  beyond  it. 

Lord  Cottenham  prefaced  his  decree  with  a  declaration 
that  no  part  of  the  funds  of  the  Charity,  was,  thereafter, 
to  be  applied  towards  paying  premiums  or  exhibitions  to 
boys  who  were  or  had  been  boarders  in  the  houses 
of  any  of  the  Masters,  except  in  continuing  to  pay  exhi- 
bitions already  granted;  and  that  such  boarders  were 
not,  in  future,  to  derive  any  benefit  from  the  funds  of 
the  Charity  in  any  manner  by  which  the  expenditure  of 
such  funds  might  be  increased.    But,  afterwards,  upon  a 

(/)     ee  1  Pbill.  758. 


1849: 
11th  January. 
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1848.  rehearing,  Lord  Lyndhurst  reversed  that  part  of  the 

The  decree,  and  sent  a  reference,  to  the  Master,  to  the  effeet 

Att.-Generai.  of  inquiring  whether  the  taking  of  boarders  by  the  Mas- 

^      ^'  ters  of  the  school,  could  be  attributed  to  any  sanction 

1  HE  JuARL  OP         •  1  1  1  •  TT        «  5     * 

Stamford.  &^^^9  ^7  ^"'^  trustees,  to  the  practice.  He  founded 
himself,  in  that  respect,  upon  a  provision  in  the  statutes 
of  the  school,  which  gaVe  the  trustees,  in  general  termsy 
a  power  to  augment,  expound  and  reform  the  statutes^ 
It  appears,  however,  from  documrats  which  were  pro- 
duced before  the  Mastery  and,  particularly,  from  the  affi- 
davit of  Mr.  Birley  and  others,  that  all  that  has  beei% 
done  with  respect  to  the  taking  of  boarders,  was  done  ex 
mero  motu  of  the  Masters  themselves ;  and,  therefore, 
the  whole  hypothesis  upon  which  Lord  LyndkwrsCs]\iAg' 
ment  was  founded,  has  totally  failed.  That  fact  did  not. 
distinctly  appear  before  Lord  Cottenhamy  as  it  does  now 
appear  to  the  Court,  and,  therefore,  though  it  is  my. 
duty,  unquestionably,  to  abide  by  what  the  Lord  Chan- 
cellors have  said  and  done,  yet,  if  I  find  that  what 
Lord  Chancellor  Cottenham  did,  with  what,  I  may  call 
but  a  limited  knowledge  of  the  facts  of  the  case,  is  after- 
wards reversed  upon  an  hypothesis  that  the  facts  might 
bear  out  the  reversal ;  and,  it  afterwards  turns  out  that, 
so  far  from  the  facts  of  the  case  supporting  the  hypothe- 
sis, they  are  just  the  reverse,  and  would  have  author- 
ized, if  they  had  been  known,  an  extension  of  the  decree 
which  Lord  Cottenham  made,  it  appears  to  me  that  I  am 
perfectly  justified,  by  the  view  which  I  took  of  the  Law 
in  the  judgment  which  I  gave  in  The  Attorney-General 
V.  The  Earl  of  Devon* ,  in  declaring,  in  general  terms, 

*  It  would  be  most  useful  and  instructive  to  ascertain 
whether  the  decree  in  The  Attorney-General  v.  The  Earl  of 
Devon,  so  far  as  it  prohibited  the  Master  and  Usher  from  con- 
tinuing to  take  boarders,  has  been  productive  of  good  or  evil 
to  the  school  and  the  inhabitants  of  Tiverton. 
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that,  henceforth,  no  boarders  shall  be  taken  by  any  of  1848. 

the  Masters  of  the  school.  rp^^ 

Att.-Gbnerai. 
Upon  examining  the  papers  before  me,  I  do  not    ^      ^  * 
clearly  perceive  what  has  been  done,  during  the  interval      Stamford. 
between  the  time  when  Lord  Cottenham  pronounced  his 
decree  and  the  present  time,  with  respect  to  the  admis- 
sion of  boarders  to  exhibitions.    But  my  notion  is  that 
if,  during  the  uncertain  state  of  what  would  be  the  deci- 
sion of  the  Court,  the  Masters  have  taken  on  them- 
selves to  admit  boarders  to  exhibitions,  they  ought  not 
to  have  the  benefit  of  the  exhibitions  to  which  they  have 
been  so  admitted,  notwithstanding  Lord    CottenhanCs 
decree  was  altered  by  Lord  LyndkursL 

I  see  that,  with  respect  to  the  trustees,  Lord  Cotten- 
ham said  {g) :  ^^  The  provision  of  the  statutes  is  distinct 
upon  this  subject,  and  I  think  it  is  founded  upon  good' 
sense;  for,  however  advantageous  it  may  be  that  the 
Charity  should  have  the  protection  of  the  powerful  and 
eminent  aristocracy  of  the  county  and  neighbourhood, 
there  can  be  no  doubt  that  trustees  residing  within  the 
parish,  and  personally  interested  in  the  welfare  of  the 
inhabitants  of  the  town,  would,  probably,  give  a  more 
regular  and  vigilant  superintendence  to  the  establish- 
ment: perhaps  a  compound  of  the  two  would  be  the 
most  desirable.  But,  however  that  may  be,  I  find  a  rule 
laid  down  by  the  statutes,  from  which  I  do  not  find  any 
reason  for  departing.'*'  Now  it  appears  that  there  are 
several  very  opulent  and  eminent  persons  whose  places 
of  business,  and,  therefore,  of  residence  during  the  day, 
are  actually  in  the  parish  of  Manchester^  but  who,  after 
the  business  of  the  day  is  over,  retire  out  of  the  parish, 

{g)  1  Phill.  748. 
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1848.  to  some  Bhort  distance,  to  enjoy,  perhapSi  a  better  air 

fjig^  than  they  had  during  the  day.     The  Master  suggests 

Att. -General  that  those  gentlemen  ought  to  be  considered  as  eligible 

^      ^'  to  the  office  of  trustees ;  and,  I  confess,  I  think  so  too ;  and 

1  HE  £iARL  OF 

Stamford.  ^  think  so,  particularly,  because  I  observe,  on  looking  fit 
the  language  of  the  statutes,  that  the  expression  is: 
'^  within  the  parish  of  Manchester  ;^  and  my  opinion  is  that 
persons  may  be  fairly  said  to  be  within  the  parish,  who 
exercise  their  intellects  in  the  parish  during  the  day; 
and  therefore  I  think  that  it  is  no  violation  of  the  hm- 
guage  of  the  statutes,  to  put  that  construction  on  the 
words,  ^  within  the  parish,^  which  will  comprehend  those 
persons  who  do  not  sleep  in  the  parish,  but  who  do, 
during  the  day,  exercise  their  faculties  within  the  parish. 
Therefore,  one  of  the  declarations  in  the  order  on 
further  directions,  ought  to  be  that,  in  future,  the 
persons  to  whom  I  have  alluded,  shall  be  considered  as 
qualified  and  eligible  to  be  trustees  of  the  Charity. 

Declare  that  no  boarders  or  boarder  shall,  in  future, 
be  taken  by  any  Master  or  Teacher  in  any  way  employed 
in  the  school ;  and  that  none  of  the  present  boarders 
'.  shall  be  eligible  to  any  exhibition,  scholarship,  prize  or 
premium  to  which  the  free  boys  in  the  school,  are 
Eligible.  Let  the  future  High-masters  and  Ushers  of 
jkhe  school  be  provided,  by  the  trustees  of  the  school 
for  the  time  being,  with  suitable  and  convenient  re- 
sidences, and  let  the  rents,  rates  and  taxes  and  repairs 
of  such  residences,  be  borne  and  paid  by  and  out  of  the 
trust  funds :  and,  in  case  such  residences  can  be  obtained 
at  an  expense  less  than  the  then  value,  to  be  let,  of  the 
houses  and  premises  now  occupied  by  the  present  High- 
master  and  Usher  respectively,  let  such  last-mentioned 
houses  and  premises  be  let  or  otherwise  applied  for  the 
benefit  of  the  Charity,  in  such  manner  as  the  trustees 
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for  the  time  being  shall  think  proper ;  and,  in  case  the  1848. 

High-master*  and  Usher,  or  either  them,  shall  be  re-  j^^^ 

quired  to  change  his  residence  for  the  purposes  afore-  Att.-Generai. 
said,  let  their  or  his  reasonable  expenses  of  such  change,  m  -^  r, 
be  paid  out  of  the  funds  of  the  Charity :  and  declare  that  Stamford. 
the  twenty-second  or  last  provision  in  the  scheme  con- 
tained in  the  schedule  to  the  report  of  the  Mastery  Mr. 
DowdesweUy  shall  be  omitted,  and  that,  in  lieu  thereof, 
the  following  be  inserted,  namely,  that  it  shall  be  lawful 
for  the  trustees  to  make  and  enforce  such  other  and 
further  ordinances  and  regulations,  touching  the  Mas- 
ters, Scholars  and  management  of  the  school,  as  shall  be 
consistent  with  the  statutes  and  the  declarations  and 
provisions  herein  and  in  the  said  scheme  contained :  and 
declare  that  persons  being  otherwise  qualified  according 
to  the  Statutes,  being  occupiers  of  and  personally  en- 
gaged in  carrying  on  business,  professions  or  other  pur- 
suits in  manufactories,  warehouses  or  other  establish- 
ments in  the  town  or  parish  of  Manchester^  and  having 
dwelling-houses  and  places  of  abode  within  six  mOes  of 
the  school-house  of  the  Charity,  shall  be  considered  as 
being  within  the  parish,  for  the  purpose  of  their  being 
eligible  and  shall  be  eligible  to  be  appointed  feoffees  and 
trustees  of  the  Charity :  and  the  Defendants  Wilbraham 
Egertan,  William  Hulton,  William  Legh  Clowes,  Wil- 
liam Tatton  Egertouy  John  Wilson  Patten,  Francis 
Egerton  Earl  of  Ellesmere,  and  Frederick  Foster,  being 
all  the  present  trustees  and  feoffees  of  the  Charity, 
having  signified  their  desire  to  resign  and  retire  from 
their  office  as  such  trustees  and  feoffees,  and  the  above- 
named  Defendants,  the  Earl  of  Stamford^  Peter  Heron, 
Hugh  Hornby  Birley,  John  Clowes  and  John  Ford 
having  departed  this  life,  therefore,  by  consent  of  all 
parties,  declare  that  the  said  first-named  Defendants  be 
removed  from  their  said  office  accordingly ;  and  refer  it 
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1848.  to  the  Master^  Mr.  DowdeiwMj  to  appoint  twelve  pro- 

rjigg  per  persons  to  be  trustees  and  feoffees  of  the  said 

Att.- General  Charity  in  the  place  of  the  deceased  and  retiring  trus- 
^      JT*  tees,  and,   on  such  appointment  being  made,   let  all 

Stamford,  proper  parties  join  in  and  execute  all  proper  feoffments, 
conveyances,  assignments,  transfers  and  other  assurances 
for  the  purpose  of  vesting  the  Charity  estates  and  pro- 
perty in  the  newly<«ppointed  trustees  and  feoffees. 


1849:  BOYCE  V.  BOYCE.; 

13th  January. 

^ '  Richard  BOYCE  made  his  wiU  dated  the  24th 

Devise.  of  October  1825,  and,  thereby,  after  appointing  his  wife 

frtlL  Elizabeth  and   George  Wyatt  and  William  Crisp  the 

Construction.  :/         j  r 

^__         executrix  and  executors  thereof,  expressed  himself  as 

Testator  devised  follows : 

all  his  houses  in 

Southwold,  to 

trustees,  in  trust       "  I  give  and  devise,  to  my  said  wife,  Elizabeth,  and  to 

for  bis  wife  for     her  assigns  during  her  natural  life,  all  that  my  freehold 

her  death  in        house  wherein  I  now  reside,  with  the  yards,  gardens 

trust  to  convey    and  appurtenances  thereunto  belonging,  now  in  my  own 

one  ot  tbem,  occupation,  and  also  the  irarden  thereunto  adjoining  now 
whichever  she  .  jo 

might  think  pro-  i^  the  occupation  of  Richard  Hotson  as  my  tenant ;  she, 
per  to  choose,  n,y  ^[{q^  residing  in  the  same  house  and  premises  during 
Maria  and  he/  ^^^  natural  life  and  permitting  my  three  daughters, 
heirs,  and  to  Maria  Boyce,  Charlotte  Boyce  and  Mary  Ann  Boyce, 
^'h^^fth  so  long  as  they  shall  continue  single  and  unmarried,  to 

to  his  daughter,  dwell  with  her  free  of  expense  :  and,  from  and  after  the 
Charlotte,infee, 

Maria  died  in  the  testator's  lifetime,  and,  consequently,  without 
having  chosen  any  one  of  the  houses.  Charlotte  survived  the  testator. 

A  general  demurrer  to  a  bill  filed,  by  the  testator's  heir,  to  have 
all  the  houses  conveyed  to  him,  was  overruled. 


CASES  IN  CHANCERY. 


477 


decease  of  my  said  wife,  I  give  and  devise  the  said  mes- 
suage and  other  hereditaments  hereinbefore  devised  to 
my  said  wife  and  her  assigns  for  her  life  as  aforesaid, 
nnto  my  son,  James,  his  heirs  and  assigns  for  ever :  also 
I  give  and  devise,  unto  my  said  son,  James  Boyee  and 
his  heirs,  all  those  freehold  messuages,  tenements  and 
hereditaments,  situate  in  the  High  Street  in  ScuthwoUL 
aforesaid,,  where  I  now  carry  on  the/trade  of  carpenter 
and  builder,  together  with  all  the  shops,  buildings  and 
yards  thereunto  belonging,  or  adjoining  thereunto,  and 
also  all  that  my  messuage  or  tenement  in  High  Street 
aforesaid  in  the  occupation  of  Richard  HoUon^  with  the 
yard,  garden  and  appurtenances  thereunto  belonging ;  to 
hold  to  him,  my  said  son,  and  his  heirs :  but  I  direct 
and  declare  that  my  said  son,  James  Boyce^  and  his 
heirs,  shall^  at  his  and  their  own  expense,  during  the  life 
of  the  said  Elizabeth  Bcyce^  my  said  wife,  keep  the  said* 
messuage  and  other  hereditaments  hereinbefore  devised 
to  her  for  her  life  as  aforesaid,  in  good  and  tenantable 
repair :  and  all  other  my  houses^  messuages^  cottages  and 
other  hereditaments  lying  and  being  in  the  town  of 
Southwold  aforesaid^  together  with  the  furniture  in  my 
houses  on  the  North  Cliff  there,  I  give  and  devise  the 
same  to  the  said  George  Wyatt  and  WiUiam  Crisp  and 
their  heirs,  upon  trust  that  they  diall  and  do  stand 
seised  and  possessed  thereof,  during  the  life  of  my  said 
wife,  upon  trust  to  receive  the  rents,  issues  and  profits 
thereof  during  the  life  of  my  said  wife,  and  to  pay  the 
same,  as  they  shall  be  received  by  them  or  him,  after 
paying  all  outgoings  in  respect  thereof  and  the  interest 
of  any  monies  which  may  be  due  on  the  same,  unto  my 
said  wife  and  her  assigns  during  her  life  as  aforesaid ; 
and,  from  and  after  the  decease  of  my  said  wife,  upon 
trust  to  convey  and  assure  one  of  my  freehold  houses^ 
whichever  she  may  thinh  proper  to  choose  and  electa 


1849. 


BOYCE 

V, 
BOYCB. 
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1849.  situate  on  the  North  Cliff  in  Southwold  aforeeaid,  with 

BoYCE         ^^^  garden  and  yard  thereunto  belonging,  together  with 

V.  the  free  use  of  the  well  and  other  the  appurtenances  and 

BoYCE.         ^ijg  furniture   therein,   unto  Maria  Boyce,  my  eldest 

daughter,  and  to  her  heirs  for  ever ;  and  upon  trust 

that  they,  my  said  trustees  and  their  heirs,  shall  and  do, 

after  the  decease  of  my  said  wife,  convey  and  assure  all 

the  other  of  my  freehold  houses  which  my  daughter^ 

Maria,  shall  not  choose  and  elect,  situate  on  the  North 

Cliff  in  the  town  of  Southwold  aforesaid,  together  with 

the  yard  and  garden  thereunto  belonging,  and  the  free 

use  of  the  well  and  other  appurtenances  and  the  furniture 

therein,  to  the  use  of  my  daughter,  Charlotte  Boyce,  and 

her  heirs  for  ever!^ 

William  Crisp,  and  the  testator^s  wife,  and  all  his 
children  except  his  daughter,  Charlotte,  died  in  his  life- 
time. The  testator  died  in  February  1844.  The  Plaintiff 
was  the  son  of  James  Boyce,  and  the  testator^s  heir. 

Wyatt  renounced  the  probate  of  the  will ;  and  letters 
of  administration  with  the  will  annexed  were  granted  to 
Charlotte  Boyce ;  and  the  bill  alleged  that,  immediately 
after  the  testator's  decease,  she  entered  into  the  pos- 
session or  into  the  receipt  of  the  rents  and  profits  of 
all  the  testator's  freehold  estates :  that  Wyatt  died 
in  October  1848,  having  devised  his  trust  estates  to 
D.  Fulcher  and  T,  W.  Thompson,  who,  together  with 
Charlotte  Boyce,  were  the  Defendants  to  the  bill.  The 
bill  further  alleged  that,  on  the  testator's  decease,  the 
Plaintiff  became  entitled  to  the  testator's  freehold 
estates  as  his  heir-at-law :  and  it  prayed  that  an  account 
might  be  taken  of  the  freehold  hereditaments  on  the 
North  CUffin  the  town  of  Southwold,  of  or  to  which  the 
testator  was  seised  or  entitled  at  his  death,  and  of  all 


fiOYCE. 
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sums  of  money  received,  by  Charlotte  Boyee^  since  the  1849. 

testator's  death,  in  respect  of  the  rents  and  profits  Boycb 

thereof;  and  that  Charlotte  Boyee  might  be  decreed  to  o. 

pay,  to  the  Plaintiff,  what  should  be  found  due  from  her 
on  taking  the  last-mentioned  account;  and  that  the 
Plaintiff'^s  rights  and  interests  might  be  ascertained  and 
declared ;  and  that,  to  such  end,  all  proper  accounts 
might  be  taken,  and  all  necessary  conveyances  executed 
by  the  Defendants ;  and  that  a  receiver  of  the  renta  of 
the  said  freehold  hereditaments,  might  be  appointed; 
and  that  Charlotte  Boyce  might  be  restrained  from 
receiving  any  further  part  of  such  rents. 

Charlotte  Boyce  and  Fulcher  demurred,  generally,  to 
thebiU. 

Mr.  Hodgson^  in  support  of  the  demurrer,  contended 
that  Charlotte  Boyce  was  entitled,  not  to  both,*  but  to 
one  of  the  testator's  houses  on  the  North  Cliff  in  South- 
wold.  He  said  that  Charlotte  was  not  to  lose  what  was 
intended  for  her  by  the  will,  because  her  sister,  Maria^ 
died  in  the  testator^s  lifetime;  but  as,  in  consequence 
of  that  event,  there  was  nothing  to  determine  which 
of  the  houses  on  the  North  Cliffy  Charlotte  was  to 
have,  she  was  entitled  to  take  whichever  she  pleased : 
and  he  relied  on  Hobson  v.  Blackburn  (a),  where  Sir 
John  Leach^  M.  R.,  stated  it  to  be  a  principle  of  Law 
that,  where  a  grant  was  general  of  ten  acrea  adjoining 
or  surrounding  a  house,  part  of  a  larger  quantity,  the 
choice  of  such  ten  acres  adjoining,  or  surrounding,  was 
in  the  grantee ;  and  that  a  devise  would  be  considered 
as  a  grant. 

*  It  seems  to  have  been  assumed  that  the  testator  had  only 
two  houses  on  the  North  CUffisi  Southwold. 

(a)  1  Myl.  &  Keen,  571,  see  575. 


480  CASES   IN  CHANCERY. 

1849.  Mr.  Rudally  who  was  with  Mr.  Uodgstnij  contended 

BoYCE         ^^^  Charlotte  was  entitled  to  both  the  testator's  houses 

V.  on  the  iVi^rM  Cfi/f.     He  said  that  the  trust  was  an 

BoYCE.         executory  one,  and  that  the  testator  intended,  by  it,  to 

provide  for  his  children ;  and,  therefore,  the  Court  would 

struggle  to  give  effect  to  it :  that  the  gift  to  Charlotte 

was  a  residuary  gift,;  and,  the  gift  to  Maria  having 

failed,  Charlotte  was  entitled  to  both  the  houses.     Doe 

V.  Scott  (J),   Sheffield  v.  Lord  Orrery  (c),   Wheeler  v. 

Walroone  (d). 

Mr.  Bethell  and  Mr.  Chichester  appeiured  in  support 
of  the  bill :  but 

The  Vice-Chancellor,  without  hearing  them,  said  that 
the  gift  in  favour  of  Charlotte^  was  a  gift,  not  of  all  the 
testator^s  freehold  bouses  situate  on  the  North  Cliff  in 
Southwold^  but  of  all  the  other  of  his  freehold  houses 
which  Maria  should  not  choose ;  and,  therefore,  it  was 
only  a.  gift  of  the  houses  that  should  remain,  provided 
Maria  should  choose  one  of  them :  that  no  choice  had 
been,  or,  indeed,  eould  have  been  made  by  ilf aria,  and, 
therefore,  tJie  gift  m  favour  of  Charlotte,  bibd  failed  («)• 

D^nurrer  overruled. 


(b)  3  Man.  &  Selw.  300.  2  Bro.  C.  C.  67 ;  Lord  Fdlh- 

(c)  3  Atk.  282.  land  v.  Bertie,  2  Vem.  333 ; 

(d)  Aleyn's  Bep.  28,  and  and  Fry  v.  Porter,   1  Mod. 
2  Yentris,  286,  cited.  300. 

(e)  See  Roundel  v.  Currer, 
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SCARF  V.  SOULBY.'V  1849: 

24th  November. 

feOME  time  after  the  report  of  this  case  (ante^  page      ' 
344)  had  been  printed,  an  appeal  from  the  decree  was        Creditor 
heard  by  the  Lord  Chancellor,  Voluntary 

Settlement, 


His  Lordship,  after  expressing  his  approbation  of  the  j  .  ^^ 

judgments  in  Richardson  v.  Smallwood{a)  and  Toton-  cient  for  a  ere- 

send  V.  Westacottib),  held,  as  the  Vice- Chancellor  had  ditor  who  seeks 

tjti  set  ftside  ft 
done,  that,  in  order  to  invalidate  a  voluntary  settlement,  yoluntary  settle- 
it  was  not  requisite  to  show  that  the  settlor  was  insol-  ment  made  by 
vent  at  the  time  when  he  made  the  settlement ;  but  dif-  g^ow  merek 
fered  from  his  Honour  as  to  its  being  sufficient  to  show  that  the  settlor 

that  the  settlor  was  mdebted  at  that  time  ;  his  Lordship  ^f*  indebted 

.    .       ^  when  he  exe- 
being  of  opinion  that  the  mere  fact  of  a  debt  existmg  at  cuted  the  settle- 

the  execution  of  the  settlement,  was  not  sufficient,  per  ment;  but  it  is 
sCy  to  invalidate  the  instrument.     He  concluded  by  say-  ^im  toshowthat 
ing  that  there  was  nothing  in  the  case  which  enabled  the  settlor  was 
him  to  proceed  upon  the  ground  that  the  settlement  was  ^»^«^«»^  »*  that 
void ;  but  that  there  was  sufficient  to  entitle  the  parties 
to  an  inquiry,  in  order  to  enable  the  Court  to  determine 
whether  the  settlor  made  the  settlement  with  intent  to 
delay,  hinder  or  defraud  his  creditors.     And,  accord- 
ingly, his  Lordship  reversed  the  decree  and  directed  the 
Master  to  inquire  and  state  what  debts  the  settlor  owed 
at  the  time  when  he  executed  the  settlement  and  at  his 
death,  and  what,  at  the  execution  of  the  settlement,  was 
the  amount  of  his  property  not  included  in  it. 

(a)  Jac.  552.  ^  (b)  2  Beav.  340. 
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1849.  MEMORANDUM. 

^        ^        ' 

p  In  November  1849,  the  Lord  ChanceUor  affirmed  the 

J^f^  decrees  in  Cooke  v.   Turner^  reported  ante,  Vol.  XV. 

page  611 ;    and  in  Chris fs  Hospital  v.  Orainger^  re-» 
ported  ante^  page  83.  . 
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ONSLOW  V.  WALLIS.  "  1849: 

/  16  th  January. 

N  July,  1837,  certain  freehold  hereditaments  were 

conveyed  unto  and  to  the  use  of  the  Defendant's  father  * 

in  fee,  in  trust,  in  case  Louisa^  the  wife  of  ^.  Z.  Sarel^  J.  being  end- 
should  survive  her  husband,  for  her  and  her  heirs.  ^}^^>  ^/f®*  *® 

nreehold  here- 

ditamentSy  the 

The  Defendant's  father  died  in  April  1842,  intestate  legal  estate  in 

as  to  his  trust-estates.    The  Defendant  was  his  heir.  J^^^^^^'£j 

Mrs.  Sarel  survived  her  husband  and  died  in  September  hereditaments  to 

1847,  havmg  devised  her  real  estates  to  the  Plaintifis  ^-  «^^  ^-  ^ 

and  their  heirs,  in  trust  to  sell,  and,  out  of  the  proceeds,  ^j^^q,  ^^  ^^j^ 

to  pay  her  debts  and  the  legacies  which  she  said  she  had  ment  of  her 

given  by  a  memorandum  signed  by  her  and  marked  A.  ^?^'  ^^  ^  . 

i\r.  offered  to  pay 

The  testatrix  teft  no  heir.     After  her  death,  search  the  debts,  and, 

was  made  for  the  miemorandum,  but  it  could  not  be  parent  of  ^ 

found.    Her  personal  estate,  however,  was  not  sufficient  them,  claimed  to 

to  pay  her  debts.  ^?}^  ^^\  ^l^ 

'^  ^  ditaments  for 

his  own  benefit. 

The  object  of  the  bill  was  to  compel  the  Defendant  to  But  the  Court 

convey  the  legal  estate  in  the  hereditaments,  to  the  ^y^j  them  to 

Plamtiffii,  as  the  devisees  in  trust  under  the  will.  The  O.  and  P. 
Defendant,  by  his  answer,  offered  to  pay  aQ  the  te&- 
tatrix^s  debts  which  her  personal  estate  was  insufficient 
to  pay,  and  insisted  that,  subject  to  the  payment  of 
them,  he  was  entitled  to  hold  the  hereditaments  for  his 
own  benefit. 

Mr.  BetheU  and  Mr.  Bird  appeared  for  the  Plaintiffs. 

Mr.  Bolt  and  Mr.  Pnor^  for  the  Defendant,  said  that 
Vol.  XVI.  k  k 
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V, 

Walljs. 
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the  testatrix  had  devised  the  hereditaments,  to  the 
Plaintiff,  for  a  limited  purpose  only;  and,  therefore, 
there  was  no  obligation,  on  the  Defendant,  to  convey  the 
hereditaments  to  the  Plaint ji&,  out  and  out ;  that,  if  the 
Defendant  satisfied  the  purpose,  (as  he  undertook  to 
do,)  and  the  testatrix  had  left  an  heir,  he  would  have 
been  a  trustee,  of  the  residue  of  the  hereditaments,  for 
the  heir ;  but,  as  she  had  left  no  heir,  he  was  entitled  to 
hold  the  residue  for  his  own  benefit :  Burgess  v.  Wheaie(a)^ 
Henchman  v.  The  Attorney- General  (J),  Taylor  v.  Hay- 
garth  (c). 


The  Vice-Chancellor. — Has  not  the  testatrix  shown 
that  she  intended  the  Plaintiflb  to  have  all  the  benefit 
from  the  estate,  which  the  Defendant  would  have 
had! 

Argument  resumed. — The  testatrix  has  not  shown  any 
intention  to  take  the  hereditaments  out  of  the  Defendant, 
except  for  the  purpose  expressed  in  her  wiU.  Suppose 
that  she  had  devised  them  to  the  Plaintiflb,  in  trust  to 
pay  100/.  to  A.  jB.,  and  that  the  Defendant  undertook  to 
pay  that  sum,  would  the  Court  have  decreed  him  to  con- 
vey the  hereditaments  to  the  PlaintiflEs  i 

The  Vigb-Ghanoellob  : 

Every  person  must  be  supposed  to  know  the  Law : 
and,  if  it  be  the  Law  that  the  trustee  of  an  estate  is 
entitled  to  hold  it  for  his  own  benefit,  where  there  is  no 
trust  to  be  performed,  the  beneficial  owner,  by  directing 
the  trusteeship  to  be  changed,  shows  that  she  intends 
the  substituted  trustees  to  take  any  benefit  that  may 


(a)  1  Eden,  177.  (b)  3  Myl.  &  Keen,  485. 

(c)  Ante,  Vol.  XIV.  page  8. 
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ariae  frcun  their  being  trustees :  they  take  the  benefit, 
because  she  intended  them  to  be  trustees.  Therefore,  I 
shall  decree  the  Defendant  to  convey  the  hereditaments 
to  the  Plaintiflb,  according  to  the  prayer  of  the  bill.* 

*  Aflinned  by  the  Lord  Chancellor,  see  1  Maonaghten  & 
Gordon,  506.    ^- .  ^'    ^    /.    .-^-^  . 


1849. 


Onslow 
Wallib. 


CHIPCHASE  r.  SIMPSON. 

1  HE  testator  in  this  Cause,  by  the  third  cbuse  of  his 
will,  gave  to  his  sister,  Jane  ChtpeAtae^  1000/.  for  her  or 
for  her  children's  sole  use,  benefit  and  behoof  for  ever ; 
and  directed  his  execntors  to  pay  the  same  to  her  as 
soon  as  practicable.  By  the  fourth  clause,  he  ga¥e  1000/. 
to  Hafmak  Thompson^  for  her,  or,  in  case  of  her  decease, 
for  her  children's  sole  use  and  benefit  for  ever;  and  de* 
rired  his  executors  to  pay  the  same  as  soon  as  possible. 
By  a  codicil,  he  confirmed  his  will  and  all  matters,  be- 
quests and  things  therein  contained,  and  then  expressed 
himself  thus :  *'  But,  bmng  desirous  of  making  further 
bequests  in  relation  to  my  nster,  Jane  Chqwhate,  and 
her  bmily,  I  do  make  this  codicil  to  my  said  will,  to  be 
taken  and  received  as  an  additional  part  thereof.  First, 
in  addition  to  the  bequest  made  lo  my  said  will  to  my 
sister,  Jane  Chipehasej  I  request  my  executors,  in  their 
own  names,  to  purchase  a  larm  in  the  United  States  of 
America  or  in  CoMidaj  for  a  sum  not  exceeding  600/., 
and  to  allow  my  brother-in-law,  John  Chipchase^  the 
husband  of  my  said  sister,  Jane  Chipchaee,  and  his  family, 
to  use  and  occupy  the  same,  rent-free,  so  long  as  he  shall 
live,  but  the  use  thereof  not  to  be  subject  to  his  disposal, 
or,  in  any  manner,  subject  to  his  debts ;  and,  after  his 

K  K  2 


1849: 
19th  JanuaTT. 

* . i 

Will. 
Construction, 

Testator  gave 
1000/.  to  his 
sister  for  her,  or 
for  her  children's 
sole  use  and 
benefit  for  ever ; 
and  directed  his 
executors  to  pay 
the  same  to  her 
as  soon  as  prac- 
ticable. 

Held  that  the 
word  'or'  was  to 
be  taken,  dis- 
junctively, and 
that  the  testator 
intended  his 
sister  to  take  the 
1000/.  absolute- 
ly and  exclusive- 
ly, (but  not  for 
her  separate 
use,)  if  she  sur- 
vived him ;  but, 
if  she  did  not, 
that  it  should  go 
to  her  children. 
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decease,  the  said  farm  to  become  solely  the  property  of 
my  said  sister,  Jane  Chipchase^  and  her  children  for 
ever.  Secondly,  in  order  to  enable  the  said  John  Chip- 
chase  properly  to  sto(3k  and  manage  the  said  farm,  I  give 
and  bequeath  unto  him  the  sum  of  400/.  to  be  paid  to 
him  for  his  sole  use  and  benefit  for  ever ;  or,  in  case  of 
his  death,  to  be  paid  to  my  said  sister,  Jane  Chipchase ; 
oTf  in  case  of  her  death,  then  to  be  paid  to  her  children, 
share  and  share  alike.  Thirdly,  I  desire  my  executors 
to  invest  the  sum  of  lOOOZ.  in  the  funds,  as  a  separate 
and  distinct  fund,  and  to,  annually  every  year  thereafter, 
pay  the  interest  or  dividends  arising  or  received  there- 
from, to  my  sister,  Jane  Chipchase^  towards  her  support 
and  enabling  her  the  better  to  support,  clothe  and  edu- 
cate her  children ;  and  I  desire  that  she  may  continue 
to  receive  such  interest  or  dividends  arising  therefrom, 
during  her  life  or  until  her  youngest  child  then  living 
shall  arrive  at  twenty-one  years  of  age ;  at  which  period 
last-mentioned,  her  said  children  shall  be  entitled  to 
receive  the  said  fund  of  1000/.,  to  be  divided  among  them 
share  and  share  alike  for  ever.''" 


The  bill  was  filed  by  John  Chipchase  and  Jat^  his 
wife,  against  their  children  (some  of  whom  were  bom  in 
the  testator's  lifetime,  and  others  after  his  death)  and 
the  executors  of  the  wiU  and  codicil.  One  question 
was  whether  the  word  '  or,^  in  the  third  clause  of  the 
will,  was  to  be  taken  disjunctively  or  conjunctively. 
Another  question  was  whether  the  1000/.,  given  by  that 
clause,  was  given  for  the  separate  use  of  Jane  Chip- 
chase. 


Mr.  BetheU  and  Mr.  Hallettj  for  the  Plamti£&,  con- 
tended that  the  word  ^  or,^  was  to  be  taken  disjunctively, 
and  that  the  testator  intended  Jane  Chipchase  to  take 
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the  1000/.,  absolutely  and  exclusively,  if  she  survived 
him ;  but,  if  she  died  in  his  lifetime,  that  her  children 
should  take  it. 

Mr.  James  Parker  and  Mr.  Oiffard^  for  the  exe- 
cutors, submitted  that  it  was  doubtful  whether  the 
1000/.  was  not  given  for  the  separate  use  of  Jane  Chip* 
chaee^  and,  therefore,  that  the  suit  ought  to  have  been 
instituted  by  her  alone. 

Mr.  Rolt  and  Mr.  RoundeU  Palmer^  for  the  children 
of  Jane  Chipchase  born  in  the  testator's  lifetime,  con- 
tended that  the  word,  *  or,^  was  to  be  taken  conjunc- 
tively :  first,  because  the  testator,  in  the  prefatory  part 
of  his  codicil,  had  referred  to  the  bequest  made  by  that 
clause,  as  a  bequest  for  the  benefit  of  his  sister  and  her 
family:  and,  secondly,  because  the  bequest  would  be 
void  for  uncertainty,  if  that  word  were  taken  disjunc- 
tively. They  added  that,  in  order  to  give  effect  to  the 
claim  made  by  the  Plaintiffi,  the  Court  must  construe 
the  clause,  not  as  it  stood,  but  as  if  it  contained  the 
words :  ^*  but  in  case  my  said  sister  shall  die  in  my  life- 
time,^ which  the  Court  was  not  at  liberty  to  do. 

Mr.  Malins^  for  the  children  bom  after  the  testator^s 
death,  contended  that  Jane  Chipchase  was  entitled  to 
the  1000/.  for  her  life,  with  remainder  to  her  children ; 
and  relied  on  Newman  v.  Nightingale  (a)  as  being  pre- 
cisely in  point. 

The  Vicb-Chanobllob  : 

The  testator  has  used  the  word,  *  or,^  frequently  in  his 
codicil,  and  always  in  its  proper,  disjunctive  sense ;  there- 

(a)  1  Cox,  341. 
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fore,  I  must  infer  that  he  used  it  disjunctively  in  his  will. 
Moreover,  he  has  directed  his  executors  to  pay  the 
1000/.  to  his  sister,  as  soon  as  practicable.  This  direc- 
tion puts  an  end  to  all  question.  His  meaning  was  that 
his  sister  should  have  the  1000/.  if  she  survived  him; 
but,  if  she  did  not,  that  it  should  go  to  her  children. 
I  do  not,  however,  thmk  that  he  intended  to  give  it  to 
her  for  her  separate  use.  Therefore  I  shall  dhrect  it  to 
be  paid  into  Court,  to  her  account,  with  liberty  to  her 
and  her  husband  to  apply. 


1849: 
20th  January. 


HALFORD  V.  STAINS. 


EX  PARTE   THE 


DEFENDANT 
STAINS. 


ELIZABETH 


Accumulation. 
Thellusson  Act. 

Portions.        William  stains,  by  his  win  dated  the  ISth  of 

^^^'  November  1824,  devised  estates  m  the  county  of  Kent 

Testator  devised  his  freehold  estates  to  trustees  in  trust  to  accumu- 
late the  rents  during  the  life  of  his  niece,  and,  on  her  decease,  to 
stand  sebed  of  the  estates,  to  the  use  of  her  first  and  other  sons  in 
tail. 

The  testator  died  in  1827,  leaving  his  niece  suryiving. 

Held  that  the  trust  for  accumulation  became  void  at  the  end  of 
twenty-one  years  after  the  testator's  death,  and  that  the  testa- 
tor's heir  was  entitled  to  the  rents  during  the  remainder  of  the  niece's 
life. 

Testator  directed  the  rents  of  his  freehold  estates,  and  the  income 
of  his  residuary  real  personal  estate,  to  be  accumulated,  in  order  to 
provide  for  the  younger  children  of  his  niece,  and  of  E.  S.,  each  of 
whom  took  an  interest  under  his  will ;  and,  in  the  clauses  for  the 
maintenance  and  advancement  of  the  children,*  he  termed  the  pro- 
vision which  he  had  so  made  for  them,  sometimes  their  portions,  and, 
sometimes,  their  |ior^um«  or  sharea. 

Held  that  the  provision  was  not  a  provision  for  raising  portions 
within  the  meaning  of  the  proviso  in  the  second  sect,  of  the  Thellus- 
son Act,  and,  therefore,  was  not  exempted  Arom  the  operation  of  the 
first  section. 
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which  he  described,  and  all  his  other  real  estates  not 
thereinafter  well  and  effectually  given  and  devised  by 
him,  to  the  Plaintiffs  and  their  heirs,  in  trust,  during  the 
life  of  his  niece,  Elizabeth  Stains^  to  make  certain  pay- 
ments out  of  the  rents,  {one  of  which  was  an  annuity  to 
Elizabeth  Stains  in  ease  she  married  A.  Smithy  but 
which  she  did  not  do,)  and  to  lay  out  the  residue  of  the 
rents,  or  any  part  or  parts  thereof,  in  the  purchase  of 
freehold  estates  in  the  same  county,  and  to  settle, 
convey  and  assure  the  estates  so  to  be  purchased,  to  the 
same  uses,  &c.,  as  were  declared,  by  his  will,  concerning 
the  estates  thereinbefore  devised :  and  in  trust,  (at  the 
discretion  of  the  Plaintii&,)  as  to  such  part  or  parts  of 
the  said  residue  as  should  not  be  laid  out  in  such  pur* 
chase  or  purchases  as  aforesaid,  and  also,  until  such  pur- 
chase or  purchases  should  be  made  as  aforesaid,  as  to 
the  whole  of  the  said  residue,  to  lay  out  the  same  in  the 
securities  therein  mentioned,  and  to  change  such  secu- 
rities, from  time  to  time,  at  their  discretion,  either  by 
making  such  purchase  or  purchases  as  aforesaid,  or  into 
other  securities  of  the  like  nature,  and  to  invest  the 
interest  and  dividends-  of  such  securities  in  manner  afore- 
said, so  that  the  same  and  all  the  resulting  income  and 
produce  thereof,  might  accumulate  in  the  nature  of 
compound  interest :  and,  immediately  after  the  death  of 
his  niece,  to  stand  possessed  of  all  the  securities  so 
directed  to  be  purchased  and  accumulated,  upon  the 
trusts  thereinafter  declared  concerning  his  residuary 
personal  estate,  of  which  the  same  was  to  be  deemed  a 
part :  and,  after  the  death  of  his  niece,  to  stand  seised 
of  all  the  estates  thereinbefore  devised,  to  the  use  of  her 
first  and  other  sons  in  tail  male ;  with  remainder  to  the  use 
of  the  Defendant  y  Edwin  Stains, /or  life;  with  remainder 
to  the  use  of  his  first  and  other  sons  in  tail  male ;  with 
remainder  to  the  use  of  all  the  children  of  John  Palmer^ 
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as  tenants  in  common  in  tail,  with  remainder  to  the  tes- 
tator^s  right  heirs :  And  the  testator  gave  all  his  stocks, 
fundsi  monies,  mortgages,  ready  money  and  securities 
for  money,  and  also  the  securities  thereinbefore  directed 
to  be  purchased  and  accumulated,  and  all  the  residue  of 
his  personal  estate,  to  the  Defendants  Buckton  and 
JBoume^  in  trust  to  sell  such  parts  thereof  as  should  not 
consist  of  stocks,  funds,  monies,  mortgages  and  securi- 
ties for  money,  and,  to  get  in  such  parts  thereof  as 
should  consist  of  monies  or  securities  for  money,  and,  at 
their  discretion,  to  lay  out  the  money  to  arise  by  such 
sale  or  sales  and  to  be  got  in  as  aforesaid,  or  any  part  or 
parts  thereof,  in  the  purchase  of  freehold  estates  in 
Kent^  which  he  directed  to  be  conveyed  to  the  same 
uses  and  upon  the  same  trusts  as  were  thereinafter 
declared  concerning  such  part  or  parts  of  his  said  net 
monies  as  should  not  be  laid  out,  by  his  trustees,  in  such 
purchase  or  purchases  as  aforesaid  :*  and  in  trust,  at  their 
discretion,  as  to  such  part  of  the  said  net  residue  as 
should  not  be  laid  out  in  such  purchase  or  purchases  as 
aforesaid;  and  also,  until  such  purchase  or  purchases 
should  be  made  as  aforesaid,  as  to  the  whole  of  the  said 
net  monies,  to  lay  out  the  same  in  the  securities  therein 
mentioned,  and  to  receive  the  dividends  and  interest  of 
such  securities  and  again  lay  out  the  same  in  manner 
aforesaid,  so  that  the  same  and  all  the  resulting  income 
and  produce  thereof  might  accumulate,  in  the  way  of 
compound  interest,  during  the  life  of  his  niece;  and, 
after  her  decease,  in  trust  to  transfer  the  securities  and 
accumulations,  to  her  child,  if  only  one,  and,  if  more 
than  one,  to  her  children,  exclusive  of  an  elder  or  only 


*  This  will  was  correctly  copied  from  the  brief.  The  tes- 
tator seems  to  have  studied  Erasmus  de  copid  verborum,  but 
not  to  have  acquired  the  perspicuity  of  the  author's  style. 
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son,  (such  only  son  not  being  an  only  child,)  equally  as 
tenants  in  common,  and  to  be  vested  in  the  male  children 
at  twenty-one,  and  in  the  female,  at  that  age  or  on  their 
marriage.  And  the  testator  declared  that  if  any  of  the 
male  children  should  attain  twenty-one,  or  any  of  the  fe- 
male children  should  attain  that  age  or  marry  and  should 
die  before  their  mother  and  leave  issue,  such  issue  should 
stand  in  the  place  of  and  take  the  share  of  the  securities 
which  their  parent  would  have  been  entitled  to,  if  living, 
and  should  take  the  same  in  equal  shares,  and  that  the 
shares  should  vest  in  the  male  issue  at  twenty-one  and 
in  the  female,  at  that  age  or  on  their  marriage :  and  the 
testator  further  declared  that,  in  case  any  of  the  younger 
children  of  his  niece  should  die  before  her,  without 
leaving  issue  who  should  be  living  and  have  acquired  a 
vested  interest  at  her  death,  the  trustees  should  transfer 
the  shares  of  the  children  who  should  so  die  as  last 
aforesaid,  to  the  survivors  or  others  of  the  same  chil- 
dren (but  exclusive  of  an  eldest  or  only  son,  unless  he 
should  be  an  only  surviving  child,)  and  the  issue  of  such 
of  the  same  children  as  should  be  then  dead  leaving  issue, 
such  issue  taking  only  the  shares  which  their  parents 
would  have  been  entitled  to  if  living,  and  taking  the 
same  in  equal  shares,  and  that  the  same  should  be  vested 
interests  in  the  male  issue,  at  twenty-one,  and  in  the 
female,  at  that  age  or  on  their  marriage.^ 
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The  testator  then  empowered  JBuchton  and  Bourne, 
after  the  death  of  his  niece,  to  apply  any  part  of  the 
income  arising  from  the  portion  of  any  of  her  children 
and  issue,  of  and  in  the  said  trust-securities,  for  the 
maintenance  of  such  child  or  issue  during  his  or  her 
minority ;  and  also  to  apply  not  exceeding  one  half  of 
the  then  vested  or  expectant  share  of  any  such  child  or 
issue,  of  and  in  the  said  trust-securities,  for  his  or  her 
advancement  in  the  world ;  and  he  directed  that  the  sum 
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which  should  be  advanced  for  each  such  child  or  issue, 
should  be  considered  as  part  of  his  or  her  portion  or 
share^  and  should  be  deducted  and  allowed  out  of  the 
same,  notwithstanding  his  or  her  death  before  his  or  her 
portion  should  be  absolutely  vested ;  and  that  so  much 
of  the  income  arising  from  the  portion  or  share  of  each 
such  child  or  issue  as  should  not  be  applied  for  the 
maintenance  or  advancement  of  the  child  or  issue  to 
whom  the  same  portion  or  share  should  belong,  should 
be  added,  from  time  to  time,  to  the  principal  of  the 
same  portion  or  shorty  and  be  improved  at  interest  toge- 
ther with  the  same,  and  be  subject  to  aQ  the  limitations, 
trusts  and  dispositions  thereinbefore  and  thereinafter 
expressed  concerning  the  principal  of  the  same  portion 
or  sharej  until  the  principal  should  become  payable. 


*  Sie. 


The  testator  then  directed  that,  on  failure  of  the 
before-mentioned  trusts,  Buckton  and  Bourne  should 
stand  possessed  of  the  trustHsecurities,  upon  like  trusts, 
for  the  benefit  of  the  children  and  issue  o{JEJdwin  Stains, 
and  of  the  children  and  issue  of  *  Henry  Palmer,  succes- 
sively ;  and,  on  those  trusts  also  failing,  in  trust  for  his 
own  next-of-kin  according  to  the  Statutes  of  Distribution : 
and  he  appointed  Buchton  and  Bourne  his  executors. 


The  testator  died  in  1827.  His  brother,  James 
Stains,  was  his  heir  both  at  law  and  in  gavelkind,  and, 
also,  his  sole  next-of-kin.  James  Stains  died,  in  1828, 
intestate  as  to  any  real  estate  which  descended  to  him 
from  the  testator.  Buckton  was  his  executor  as  well  as 
one  of  the  executors  of  the  testator.  Elizabeth  Stains 
was  the  only  child  and  heir,  both  at  law  and  in  gavel- 
kind^ of  James  Stains ;  and,  on  his  death,  she  became 
such  heir  to  the  testator. 


In  December  1848  she  presented  a  petition  in  the 
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Cause,  stating,  amongst  other  things,  that,  after  the  tea- 
tator^s  death,  the  Plaintifls  entered  into  the  possession 
or  receipt  of  the  rents  of  the  estates  devised  to  them  in 
trust  as  aforesaid,  and  invested  and  accumulated  such 
rents ;  and,  thereout,  amongst  other  things,  purchased 
a  piece  of  land  and  a  farm  in  Keni^  which  were  conveyed 
to  them  upon  the  trusts  declared,  by  the  will,  of  the 
estates  which  should  be  purchased  with  the  rents  of  the 
devised  estates,  and  that  they,  afterwards,  accumulated 
and  invested  the  rents  of  such  purchased  estates :  that, 
in  January  1843,  they  transferred  and  paid  600/.  Consoli- 
dated and  24992.  2f .  Id.  Reduced  Bank  Annuities,  and 
107/.  9s.  6d.  cash  (which  had  arisen  from  the  surplus 
rents  of  the  devised  estates)  into  Court,  to  the  credit  of 
the  Cause,  to  the  account  of  the  testator's  real  estates : 
that  the  decree  in  the  Cause,  dated  the  12th  of  July 
1844,  directed  the  Master  to  inquire  and  state  of  what 
the  freehold  estates,  expressed  to  be  devised  by  the  will, 
consisted ;  and  to  take  an  account  of  the  rents,  of  those 
estates,  received  by  the  Plaintiflfe ;  and  to  inquire  and 
state  whether  the  Plaintiffi  had  applied  and  invested  any 
and  what  part  of  such  rents,  or  of  the  stocks,  funds, 
securities  or  monies  derived  therefrom,  in  the  purchase 
of  any  and  what  real  estates;  and  whether  they  had 
invested  any  and  what  part  of  such  rents  in  any  and 
what  stocks,  funds  or  securities ;  and,  if  so,  that  the 
Master  should  take  an  account  of  the  rents,  interest  and 
dividends  of  all  such  purchased  estates,  stocks,  funds  and 
securities  received  by  the  Plaintiffib.  The  petition 
next  stated  that  divers  proceedings  had  been  had,  before 
the  Master ,  under  the  decree,  but  the  Master  had  not 
made  his  report :  that  the  period  of  twenty-one  years, 
computed  from  the  day  of  the  testator^s  death,  ended  on 
the  24th  of  September  1848 :  that  the  petitioner  was 
advised  that  the  trust  far  accumulation^  contained  in  the 
tMl^  was  good  for  such  period  and  no  longer ^  and  that^ 
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at  the  expiration  thereof ,  she,  as  such  heir  at  law  and  in 
gavelkind  as  before  mentioned,  became  entitled  to  the  rents 
of  the  devised  and  purchased  estates,  and  to  be  let  into  the 
possesBion  or  receipt  of  the  rents  thereof  as  from  the  24th 
of  September  1848,  and  also  to  receive  the  dividends  and 
interest  arising  from  the  past  accumulation  of  the  surplus 
rents  of  the  said  estates,  subsequently  to  the  last-mentioned 
day,  and  that,  on  that  day,  3843Z.  7s,  2d.  Consolidated,  and 
1620/.  9s.  Reduced  Bank  Annuities,  and  23/.12«.ca8h,  the 
October  dividend  on  the  latter  sum,  were  standing  to  the 
credit  of  the  Cause,  to  the  account  of  the  testator^s  real 
estates.  The  petition  prayed  that  the  receiver  in  the 
cause  might  be  ordered  to  let  the  petitioner  into  the 
possession  or  receipt  of  the  rents  of  the  real  estates  as 
from  the  24th  of  September  1848 ;  and  that  the  23/. 
12«.  cashy  and  all  the  future  dividends  of  the  two  sums 
of  stock,  might  be  ordered  to  be  paid  to  her. 

Mr.  James  Parker,  in  support  of  the  petition,  con- 
tended that,  under  the  Thellusson  Act,  (39th  &  40th 
Geo.  III.  c.  98,  sect.  1,)  *  the  trusts  created,  by  the 

*  That  section  enacts :  "  That  no  person  or  persons  shall, 
after  the  passing  of  this  Act,  by  any  deed  or  deeds,  surrender 
or  surrenders,  will,  codicil  or  otherwise  howsoever,  settle  or 
dispose  of  any  real  or  personal  property,  so  and  in  such 
manner  that  the  rents,  issues,  profits  or  produce  thereof,  shal^ 
be,  wholly  or  partially,  accumulated  for  any  longer  term  than 
the  life  or  lives  of  any  such  grantor  or  grantors,  settlor  or 
settlors,  or  the  term  of  twenty-one  years  from  the  death  of  any 
sach  grantor,  settlor,  devisor,  or  testator,  or  during  the 
minority  or  respective  minorities  of  any  person  or  persons  who 
shall  be  living  or  in  ventre  sa  mere  at  the  time  of  the  death  of 
such  grantor,  devisor  or  testator,  or  during  the  minority  or  re- 
spective minorities  only  of  any  person  or  persons  who,  under 
the  uses  or  trusts  of  the  deed,  surrender,  will  or  other  assar« 
ances  directing  such  accumulations,  would,  for  the  time  being,  if 
of  full  age,  be  entitled  unto  the  rents,  issues  and  profits,  or  the 
interest,  dividends  or  annual  produce  so  directed  to  be  accumu- 
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will,  for  accumulating  the  rents  of  the  estates  devised  to 
the  Plaintifib,  and  for  accumulating  the  dividends  of  the 
stock  purchased  by  them,  became  void  on  the  24th  of 
September  1848,  when  the  period  of  twenty-one  years 
from  the  testator's  death,  expired ;  and  that  the  peti- 
tioner was  entitled  to  the  rents  which  became  due  in 
October  1848,  vnthout  any  apportionment,  and  also 
to  the  dividends  of  the  stock  which  became  due  in  the 
same  month. 
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Mr.  ^e^A^/2  appeared  for  the  Defendant  Robert  Stains, 
the  son  o{  Edwin  Stains^  who  was  bom  pending  the  suit, 
and  was  brought  before  the  Court,  by  bill  of  supplement, 
as  being  the  first  tenant  in  tail  in  esse  under  the  will. 

Mr.  Kent/on,  for  the  Defendant  Bourne,  said  that 
the  petitioner  and  JEIdwin  Stains,  took,  each  of  them,  an 
interest  under  the  will ;  and  that  the  benefits  intended, 
by  the  testator,  for  their  children  were  portions  in 
the  proper  sense  of  the  word,  and  were  so  termed  by  the 
testator ;  and,  therefore,  the  trust  for  accumulating  the 
dividends  of  the  stock  was  good  under  the  second  section 
of  the  Act,*  as  being  a  provision  for  raising  portions  for 
the  children  of  persons  who  took  interests  under  the  will. 


lated;  and,  in  every  case  where  any  accumulation  shall  be 
directed  otherwise  than  as  aforesaid,  such  directions  shall  be 
null  and  void,  and  the  rents,  issues,  profits  and  produce  of  such 
property  so  directed  to  be  accumulated,  shall,  so  long  as  the 
same  shall  be  directed  to  be  accumulated  contrary  to  the  pro- 
visions of  this  Act,  ffo  to  and  be  received  by  such  person  or 
persons  as  would  have  been  entitled  thereto  if  such  accumula- 
turn  had  not  been  directed** 

*  That  section  is  as  follows :  "  Provided  always  and  be  it 
enacted,  that  nothing  in  this  Act  contained,  shall  extend  to 
any  provision  for  payment  of  debts  of  any  grantor,  settlor  or 
devisor,  or  other  person  or  persons,  or  to  any  provision  for 
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Mr.  JavM8  Parker^  in  answer  to  Mr.  Kenyan's  ftrga- 
menty  referred  to  Shaw  v.  Rhodes  (a). 

The  Vtce-Chancellar. — I  do  not  think  that  the  trust, 
for  accumulating  the  dividends  of  the  stock,  can  be  said 
to  be  a  provision  for  raising  portions,  within  the  meaning 
of  the  second  section  of  the  Act.  The  portions  there 
spoken  of,  seem  to  me  to  be  portions  charged  on  property 
under  gome  instrument  prior  to  the  will,  and  from  which 
the  provision  made  by  the  wiU,  is  intended  to  relieve 
that  property.  Besides,  the  testator  has  put  his  own 
interpretation  on  the  word,  *  portion^;  he  has  shown 
that  he  meant  by  it,  ^  a  share.^ 

Mr.  Chandlessy  for  the  Defendant  Buchton  in  his 
character  of  personal  representative  of  James  Stains^ 
the  testator's  brother  and  heir  and  the  fiither  of  the  peti- 
tioner, said  that  the  petitioner  had  misconceived  her 
case ;  for  the  interest  in  the  testator^s  real  estates  whi<A 
vested  in  her  father,  was  not  a  descendible  interest,  but 
an  estate  pur  autre  vte^  namely,  for  the  life  of  petitioner, 
during  whose  life  the  rents  were  directed  to  be  accumu- 
lated ;  and,  there  being  no  special  occupant,  that,  under 
the  sixth  section  of  the  Wills  Act  (&)  that  estate  vested, 
on  the  death  of  James  Stainsy  not  in  his  heir,  but  in 
JBuchton,  his  personal  representative.  Sewell  v.  Denny  (c). 


raisiog  portions  for  any  child  or  children  of  any  grantor, 
settlor  or  devisor,  or  any  chOd  or  diildren  of  any  person 
taking  any  interest  under  such  eonveyance,  settlement  oi 
devise,  or  to  any  direction  toaching  the  prodace  of  timber  o 
wood  upon  any  lands  or  tenements ;  but  that  all  such  provi 
sions  and  directions  shall  and  may  be  made  and  given  as  if  tfai 
Act  had  not  passed." 

{a)  1  Myl.  &  Or.  135.  before  this  Act  was  passed. 

{h)  7  Will.  IV.  &  1  Vict.  (e)  10  Beav.  315. 

e.26.   The  Testator  died  long 
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Mr.  James  Parker  (in  reply)  referred  to  the  coneluding 
words  of  the  first  section  of  the  Thellusson  Act :  **  shall, 
so  long  as  the  same  shall  be  directed  to  be  accumulated 
contrary  to  the  provisions  of  this  Act,  go  to  such  person 
as  would  have  been  entitled  thereto  if  such  accumulation 
had  not  been  directed." 
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The  Vicb-Chanobixob  : 

The  interest  in  the  estates  which  was  not  well  disposed 
of  by  the  will,  was  part  of  the  inheritance ;  and,  there- 
fore, it  descended,  on  the  testator^s  death,  to  the  peti- 
tioner's father,  as  his  heir  in  gavelkind ;  and  the  peti- 
tioner is  now  entitled  to  it  as  heir  to  her  father. 

Order  made  according  to  the  prayer  of  the  petition. 


Z' 


1849: 

18th  and  25th 

January. 

^^ ^ 

Practice. 


SMITH  V.  PINCOMBE. 

Motion  for  Plaintiff,  that  the  depositions  of  the 
Defendant  T.  Pincombe  taken  on  behalf  of  the  Defend- 
ant W.  Pincombe,  might  be  suppressed,  on  the  ground  

that  the  order  for  the  examination  of  T.  Pincombe  was     j^^^  ^T  &^E 
not  served  either  on  the  Plaintiff  or  her  solicitor  or  liberty  to  ex- 
agent  :  and  that  the  depositions  of  the  other  witnesses  *|™^®  *  Co-de- 
examined  in  the  Cause  on  behalf  of  the  Defendant  W.  ness,  neednotbe 
Pincombe^  might  be  suppressed  on  the  ground  that  np  served  on  the 
notice  was  given,  by   FT.  Pincombe  or  on  his  behalf,        ^^  ' 
to  the  Plaintiff  or  to  her  solicitor  or  agent,  of  the      Deponitons. 

Witnesses 
were  examined,  for  a  Defendant,  under  a  comndsnon  in  the  country. 
Twenty  days  after  publication,  the  Plaintiff  served  a  notice  of  motion 
to  suppress  the  depositions,  because  no  notice  of  the  names,  &c.,  of 
the  witnesses  had  been  given  to  her.  Motion  refused  on  account  of 
the  delay  in  serving  the  notice,  and  because  the  Plaintiff's  solicitor 
was  present  during  the  execution  of  the  commission,  at  the  inn  at 
which  it  was  executed,  knew  what  was  taking  place,  and  saw  and 
conversed  with  the  witnesses. 
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1849.  names,  rank  or  occupations,  ages  or  places  of  abode  of 

Smith         ***®  witnesses. 

V. 

FiNCOMBK.  rpjjg  witnesscs  were  examined,  under  a  eammisrion  in 
the  country^  in  August  1848.  Publication  passed  on  the 
4th  of  November  in  that  year ;  and  the  notice  of  motion 
was  served,  on  the  24th  of  the  same  month,  for  the  2nd 
of  December  following.  It  appeared,  from  the  affidavits, 
that  the  Plaintiff^s  country  solicitor  was  at  the  inn  at 
which  the  commission  was  executed,  during  the  time  of 
its  execution,  and  saw  and  conversed  with  the  wit- 
nesses. 

Mr.  BetheU  and  Mr.  Terrell^  in  support  of  the  motion, 
referred  to  Mulvany  v.  Dillon  (a),  Ellis  v.  Deane{b)j 

Dan.  Ch.  Pract.  865;  1  NewlancTs  Ch.  Pract.  267; 
Taylor  v.  Harrison  (c),  Dearman  v.  Wych  (d),  and 
Young  v.  Smith  (e),  and  1  Dan.  Ch.  Pract.  863. 

Mr.  Holt  and  Mr.  FoUett,  for  the  Defendant  W.  Pinr 
combe^  said  that,  if  witnesses  were  examined  in  London, 
notice  of  their  names  and  descriptions  must  be  given  to 
the  adverse  party,  under  the  26th  General  Order  of  Oct. 
1842  (/) ;  but  that,  if  they  were  examined  in  the  coun- 
try, such  notice  need  not  be  given,  unless  the  adverse 
party  had  given  notice  of  his  intention  to  attend  the 
execution  of  the  commission ;  which  the  Plaintiff  in  this 
case  had  not  only  not  done,  but  her  solicitor  had  stated, 
to  several  persons,  that  he  did  not  mean  to  attend  the 
execution  of  the  commission :  that  Sir  John  Leach  had 
decided  that  it  was  not  necessary  to  serve  the  Plaintiff 
in  a  cause,  with  an  order  allowing  a  Defendant  to  exa- 

(a)  1  BaU  &  Beatty,  409.  (d)  4  Myl.  &  Or.  550. 

(b)  3  MoUoy,  48.  (e)  3  Madd.  196. 

(c)  1   Myl.   &  Ct.    274.  (/)  Beav.  Ord.  216. 


CASES  IN  CHANCERY.  499 

mine  a  Co-defendant ;  and  that,  in  consequence  of  that  1849. 

decision,  the  Secretary  at  the   Rolk  had  struck  the  Smith 

words :  *'  and  hereof  give  notice  forth with,**^  out  of  the  v, 

order,  and  had  inserted  the  words :  *'  saving  just  excep-  Pincombe. 
tions,^^  in  their  place. 

The  Vicb-Chancellor  : 

It  is  not  necessary  for  me  to  determine  the  question 
that  has  been  argued ;  for  my  opinion  is  that  the  circum- 
stances of  the  case  forbid  me  to  grant  the  motion. 

It  appears  that  the  Plaintiff's  solicitor  attended  at 
the  place  at  which  the  witnesses  were  examined  whilst 
the  examination  was  going  on,  and  that  he  not  only  saw 
but  conversed  with  the  witnesses.  It  appears  also  that, 
the  examination  having  terminated  on  the  9th  of  August, 
publication  passed  on  the  4th  of  November;  but  no 
notice  of  motion  to  suppress  the  depositions,  was  given 
until  the  24th. 

My  opinion  is  that,  after  so  long  a  delay,  it  would  be 
quite  wrong  for  the  Court  to  interfere.  Publication  has 
passed,  and  the  party  moving  has  had  an  opportunity  of 
ascertaining  the  weight  of  the  evidence ;  and  no  attempt 
was  made,  until  twenty  days  after  publication,  to  rectify 
the  error.  ^ 

Motion  refused  with  costs.* 
*  Affirmed  1  Hall  &  Twells,  250. 
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1849:  JONES  V.  HALL.// 

26th  January.  V 

jfrm^  Anthony  JONES,  of  Kingston,  Jamaica,  being 

Construction,     possessed  of  stock  in  the  English  funds  and  other  pro- 
Joint-tenancy.    ^^^^  ^^^^    j^j^  ^jjj   j^   ^j^^   French  langu^e,   and^ 

Testator  gaye  all  thereby,  as  the  bill  stated,  after  directing  that  the  whole 

the  property  he   of  his  estate,  real  and  personal,  should  be  subject  to  the 

^an^jTof  ^  ^^^  payment  of  his  debts,  he  declared  that  he  named  and 

consisting  of        instituted,  as  his  heirs,  the  Plaintiff  Anthony  Michel 

houses,  lands,      Jones,  and  James  Jones  and  Richard  Jones^  his  three 

money 'imd^         reputed  children  gotten  by  him  on  the  body  of  Marie 

other  effects         Adelaide  Payan^  to  whom,  his  said  three  reputed  chil- 

which  he  then      ^^       j^^      ^^  ^j  bequeathed  all  the  property  he  pos- 

possessed  or  .  .    . 

might  possess  at  sessed  in  the  parish  of  Kingston^  consisting  of  houses, 

the  time  of  his  lands,  slaves,  debts,  ready  money  and  other  effects,  gene- 
also  all  his  funds  "^^y»  whatsoever,  which  he  then  possessed  or  might  pos- 
in  the  Bank  of     sess  at  the  time  of  his  decease ;  and  also  all  the  funds,  in 

5T£  UnYtld''^  ^^^'  ^^^^  ^^'^  ***®^  P^*^^  ^^^^^  "*  *®  ^*^  ^^ 
States  of  Ame-     England  or  that  of  the  United  States  of  America^  for 

rtcfl,  to  his  re-  them,  his  said  three  reputed  children,  the  Plaintiff  and 
^Anthony  James  ^^'"^^  Jones  and  Richard  Jones,  to  enjoy  and  dispose  of 
and  Richard,       such  the  whole  of  his  said  estate,  share  and  share  alike, 

and  their  heirs,  ^^ey  and  their  heirs  for  ever  as  soon  as  they  should  have 
share  and  share  .      ,    ,  ^  .    ,    .      i  .        .„ 

alike,  as  soon  as  attained  the  ages  of  twenty-one  years:  it  bemg  his  will 

they  should  have  and  intention  that  if  one  of  his  children  before  named, 

onentbeine^'  s'^ould  happen  to  die  before  he  attained  the  age   of 

his  will  that  if 

one  of  them  should  die  before  he  attained  that  age,  his  share  should 

vest  in  and  belong  to  the  survivors.     James  died  under  twenty-one 

leaving  Anthony  and  Richard  surviving. 

Held  that  the  share  of  the  testator's  property,  which  James  would 
have  been  entitled  to  if  he  had  attained  twenty  one,  vested  in 
Anthony  and  Richard,  as  joint-tenants. 
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twenty-one  years,  his  share  and  portion  in  his  said  1849. 

estate^  should  vest  in  and  lehng  to  the  survivors :  and  he  j   • 

willed  and  directed  that  the  Penn  on  which  he  then  o. 

resided,  should  be  sold  immediately  after  his  decease,  as         Hall. 
well  as  all  and  every  the  slaves  which  he  possessed,  either 
by  private  contract  or  public  auction ;  empowering  and 
authorizing  his  executors  thereinafter  named  to  fulfil  all 
the  formalities  in  the  respect  required  in  consequence;*  ^*^' 

the  net  proceeds  which  should  arise  from  the  sale  of  the 
said  Penn  and  of  the  said  slaves,  as  well  as  the  specie, 
in  gold  or  in  silver,  |vhich  he  might  have  in  the  house, 
the  whole  should  be  remitted,  by  his  said  executors,  to 
be  placed  in  the  Bank  of  England  with  the  other  funds 
he  had  there  already ;  and  his  executors  were  directed 
to  draw«  out  of  the  interest  of  the  whole  of  the  said 
funds,  what  should  be  necessary  for  the  maintenance  and 
education  of  his  said  three  children  before  named;  it 
being  his  will  that,  under  no  pretence  whatever,  any 
part  of  the  said  funds  then  placed  or  to  be  placed  in  the 
said  Bank  of  Englandy  should  be  touched  before  his  said 
children  had  attained  the  age  of  twenty-one  years.  It 
was  also  his  will  that  the  funds  which  were  placed  in  the 
Bank  of  the  United  States  of  America^  should  remain 
there  untouched,  as  well  as  the  interest  which  might 
accrue  thereon,  until  his  said  three  children  should  have 
attained  their  age  of  twenty-one  years,  at  which  period 
they  should  have  it  in  their  power  to  dispose  of  the  same 
share  and  share  alike :  the  testator,  however,  declared 
that  the  store  purchased  by  him  from  Mrs.  Codd^  situate  in 
Port  Royal  Street  and  then  occupied  by  Messrs.  Hot/es, 
should  be  excepted  from  his  above  disposition ;  it  being 
his  will  and  intention  that  this  property  should  par- 
ticularly belong  to  the  Plaintiff,  who  should  dispose 
thereof  as  he  might  think  proper  when  he  should  have 
attained  the  age  of  twenty-one  years ;   and,  until  that 

LL  2 
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1849.  period,  the  rents  of  that  store  should  be  applied  in  aid  of 

JoNxs         providing  for  the  wants  of  his  said  three  children. 


V, 


The  will,  according  to  a  copy  of  the  record  of  it  in 
Jamaica^  was  as  follows:*  *^  Je  veux  et  ordonne  que 
toutes  les  justes  dettes  que  je  pourrais  avoir  contractus, 
ainsi  que  les  depenses  de  mes  funerailles,  soient  payees 
et  acquittees  aussitot  que  possible  apr^  mon  dec^,  au 
payment  de  quoi  je  soumets  et  assujettis  toute  ma 
succession  soit  r^elle  soit  personelle.  Je  declare  nommer 
et  instituer  pour  mes  h^ritiers,  Anthony  Michel  Jones^ 
James  Jones  et  Richard  Jones,  mes  trois  enfans  naturels 
n6a  de  moi  et  de  Marie  Adelaide  Payan,  aux  quels  mes 
trois  enfans  naturek  ci-dessus  nommes,  je  donne  et  l^gue 
toutes  les  propri^t^  que  je  puis  poss^der  dans  la  paroisse 
de  Kingston^  en  maisons,  terres,  esclaves,  creances, 
argent  comptant,  et  autres  objects,  g^n^ralement,  quel- 
conques,  que  je  poss^de  dans  ce  moment,  ou  poss^derai 
k  r^poque  de  mon  d^es,  en  outre  tons  les  fonds  en 
numeraires  qui  sont  pr^ntement  places  soit  a  la  Banque 
d^Angleterre,  soit  a  cette  des  Etats  Unis  de  FAmerique, 
pour  mes  trois  enfans  naturels  ci-dessus  nomm^s,  An- 
thony Michel  Jones^  James  Jones  et  Richard  Jones^ 
jouir,  faire  et  disposer  de  la  totality  de  ma  succession 
par  6galle  portion,  pour  eux,  leurs  h^ritiers  et  pour  tou- 
jours,  et  ce  aussitot  qu'ik  auront  atteint  chacun  Tage  de 
vingt-un  ans,  voulant  et  entendant  que  si  I'un  de  mes 
enfans  ci-dessus  nomm6s  venait  k  d^ceder  avant  I'age  de 
vingt-un  ans,  que  sa  part  et  portion  dans  les  biens  de  ma 
succession,  revienne  et  appartienne  aux  survivans.  Je 
veux  et  ordonne  que  le  Penn  sur  lequel  je  demeure  pr6- 
sentement,  soit  vendu  immediatement  apres  mon  dec^, 

*  The  Reporter  is  not  responsible  for  the  errors  in  grammar 
or  orthography. 
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ainsi  que  tous  lea  esclaves  que  je  puis  posseder,  soit  par 
contrat  priv6  soit  publiquement,  donnant  pouvoir  et 
autorit^  a  mes  ex^cuteurs  ci-apr^s  nomm6s,  de  remplir 
les  formalit&s  a  cet  ^gard,  en  consequence:  le  produit 
net  qui  proyiendra  tant  du  dit  Perm,  que  des  esclaves 
d^ont  j^ai  d6j^  parl^,  ainsi  que  les  especes  d'or  ou 
d'argent  que  je  puis  posseder  dans  ma  maison,  le  tout 
sera  envoy6  par  mes  ex6cuteurs  pour  etre  plac6  a  la 
Banque  d'Angleterre  avec  les  autres  fonds  que  je  y  ai 
deja,  et  sur  la  totality  desquels  fonds  mes  executeurs 
pr^l^veront,  sur  Tinteret,  ce  qui  sera  necessaire  pour 
Fentretien  et  F^ducation  de  mes  sur  dites  enfans  sur- 
nomm^  ne  voulant  pas^  sous  aucun  pretexte,  que  Fon 
touche  au  capital  des  fonds  qui  sont  plac^  et  seront 
places  a  la  ditto  Banque  dC Angleterrey  avant  que  mes 
dites  enfans  n'^ayent  leur  age  de  vingt-un  ans.  Je  veux^ 
^galement,  que  les  fonds  qui  sont  places  a  la  Banque  des 
Etats  Unis  de  FAmerique,  demeurent  sans  y  toucher 
aucunement,  avec  les  interets  qu'ils  puivent  produire,  et 
ce  jusqu'au  moment  que  mes  dites  trois  enfans  soient 
ag^  de  vingt-un  ans,  epoque  a  la  quelle  ils  pourront  en 
disposer  par  egale  portion,  ainsi  que  je  Fai  dejd.  supliqu6. 
Je  declare,  neanmoins,  que  le  magazin  par  moi  achet6 
de  Mrs.  Codd^  situ6  dans  Part  Royal  Street^  et  occup6, 
presentement,  par  Messieurs  HoyeSf  sera  extrait  des  mes 
dispositions,  ci-dessus  endoroees,  voulant  et  entendant 
que  cette  propri6t6  demeure,  particulierement,  pour  mon 
fils  naturel,  Anthony  Michel  Jones^  lequel  pourra  en  dis- 
poser comme  bon  lui  semblera,  assistot  qu^il  sera  ag6  de 
vingt-un  ans,  et  jusqu'  k  cette  Epoque  la  rente  de  ce 
magazin  sera  employ^  pour  aider  aux  besoins  de  mes 
enfans." 


1849. 


Jones 

0. 

Hall. 


All  the  testator's  reputed  children  named  in  his  will, 
survived  him :  but  two  of  them,  James  and  Richard^  died 
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1849.  under  twenty-one ;    James^  in  1833  and  Richard^  in 

Jones  1844.    Anthony  attained  twenty-one  in  1884  and  was 

V.  the  Plaintiff  in  the  Cause. 


Hall. 


The  question  was  whether  he  was  entitled  to  the  whole 
of  the  testator's  stock  in  the  English  funds,  or  whether 
Richard*B  personal  representative  was  entitled  to  the 
share  which  accrued  to  Richard  on  the  death  of  James. 

Mr.  James  Parhar  and  Mr.  Oliver^  for  the  Plaintiff, 
said  that  the  bequest  on  which  the  question  arose,  was 
a  residuary  bequest,  and  that  nothing  vested  under  it 
until  a  child  attained  twenty-one,  or,  if  anything  did 
vest,  that  it  \feat  over  on  the  child  dying  under  twenty- 
one. 

Mr.  Bigg^  for  the  personal  representative  of  Richard 
Jonest  said  that  Richard's  original  share  of  the  stock 
went  over,  to  the  Plaintiff,  on  his  dying  under  twenty- 
one;  but  that  the  share  which  accrued  to  him  on 
Jameses  death,  did  not  go  over,  but  vested  absolutely 
in  him. 

The  Vice- Chancellor  said  that,  under  the  bequest  in 
question,  the  Plaintiff  and  Richard  became,  on  Jaweis 
death,  joint-tenants  of  the  share  which  would  have  vested 
in  James  if  he  had  lived  to  attain  twenty-one;  and 
directed  the  whole  of  the  stock  in  Court,  and  the  cash 
arisen  from  the  dividends  of  it,  to  be  transferred  to  the 
Plaintiff. 
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WHEABLE  V.  WITHERS.  /  g,^  '^^^' 

Henry  WHEABLE,  the  late  father  of  the  Plain-  Will. 

tiff,  by  his  wiU  gave  and  bequeathed  all  his  real  and  per-     ^<^^ruetim. 

sonal  estate  unto  and  to  the  use  of  trustees,  their  heirs,  Testator  devised 

executors,  &c.,  upon  certain  trusts  for  the  benefit  of  his  J"^/®^  «sta^s 
'    '^  to  trustees,  m 

wife,  since  deceased,  for  her  life,  and,  after  her  decease,  trust  to  convey 

in  trust  to  convey  and  assure,  pay  and  divide  the  same  *hem  to  his 

unto  and  amongst  all  and  every  his  children  then  bom  or  tenants  m  com- 

thereafter  to  be  bom,  in  equal  shares  and  proportions  mon,  on  their 

as  tenants  in  common,  on  their  respectively  attaining  *^^^°g  twen- 

,      ^        ^  ^  ^  ty-one ;  and,  m 

the  age  of  twenty-one  years:  and,  m  case  of  the  death  of  case  of  the  death 

any  or  either  of  them  without  issue,  under  that  age  or  of  any  of  them, 

before  they^  he  or  she  should  acquire  vested  interests  or  a  ^mder  that  aire 

vested  interest  therein,he  directed  the  trustees  to  convey,  or  before  they 

assure,  pay  and  divide  the  part,  share,  estate  and  interest,  '^^  acquire 

of  such  child  or  children  so  dying,  of  and  in  his  said  real  therein,  he  di- 

and  personal  estate,  unto  and  amongst  the  survivors  of  rected  the  trus- 

his  said  children  and  their  respective  heirs,  executors,  ^j^^  shares  o/ 

&c.,  in  equal  shares  and  proportions  if  more  than  one,  those  so  dying, 

and  if  but  one  survivor,  then  the  whole  of  such  part,  to  the  survivors 

,  .  ,        ,  .         , :  of  them  and 

share,  estate  and  mterest  to  such  only  survivor,  his  or  their  heirs,  in 

her  heirs,  executors,  &c.,  to  and  for  his  and  their  own  ^*"^  shares : 

use  and  benefit :  but  in  case  any  or  either  of  his  said  ^^  y^^  children 

children  should  die  at  any  time  either  before  or  after  him^  should  die  at 

having  issue,  then  he  directed  the  trustees  to  convey,  f^^  ^^^  "^^ 
®  -^     before  or  after 

him,  having 

issue,  then  he  directed  the  trustees  to  convey  the  shares  of  those 

so  dying,  to  the  issue  whom  they  should  have,  in  equal  shares,  and 

to  their  respective  heirs,  on  their  attaining  twenty-one.   The  testator 

had  several  children,  all  of  whom  attained  twenty  one. 

Held  that  their  shares  of  his  estates  became  absolutely  vested  in 

them  in  fee,  on  their  attaining  twenty-one. 
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Wheable 

V. 

Withers. 
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assure,  pay  and  divide  the  part  or  parts,  shares  or  share 
of  them,  him  or  her  so  dying,  of  and  in  his  said  real 
and  personal  estate,  mito  and  amongst  the  issue  whom 
they  he  or  she  should  respectively  have,  in  equal  shares 
and  proportions,  and  to  their  respective  heirs,  executors, 
&c.,  if  more  than  one,  and  if  but  one  then  the  whole  of 
each  parent's  respective  share,  estate  and  interest  to 
such  only  child,  his  or  her  heirs,  executors,  &c.,  on  their 
or  his  attaining  the  age  of  twenty-one  years. 


All  the  testator's  children  except  one  (who  died  an 
infant  shortly  after  the  testator),  having  attained  twenty- 
one,  they  made  partition  of  the  testator^s  real  estates, 
and  the  trustees  conveyed  to  them  their  respective 
shares  thereof.  The  Plaintiff,  afterwards,  contracted  to 
sell  his  share  to  the  Defendant ;  and  the  bill  was  filed 
for  a  specific  performance  of  the  contract.  The  question 
was  whether  the  Plaintiff  was,  as  the  bill  alleged,  seised 
of  the  estate  agreed  to  be  sold,  for  an  absolute,  inde- 
feasible estate  of  inheritance  in  fee  simple. 


The  Cause  was  heard  as  a  short  Cause.  Mr.  Bethell 
and  Mr.  J.  H.  Palmer  appeared  for  the  Plaintiff,  and 

Mr.  Karslake  for  the  Defendant.  He  called  the  at- 
tention of  the  Court  to  the  direction  in  the  will,  in  case 
any  of  the  testator's  children  should  die,  at  any  time 
either  before  or  after  him,  having  issue,  on  which  the 
doubt  as  to  the  Plaintiff  ^s  title  arose. 

The  VlCftt-CHANCELLOR : 

The  testator,  after  making  a  provision  for  his  wife, 
directs  his  trustees  to  convey  and  assure,  pay,  share  and 
divide  his  real  and  personal  estate  unto  and  amongst  all 
and  every  his  children  and  child  then  bom  or  thereafter 
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to  be  born,  in  equal  shares  and  proportions,  as  tenants 
in  common,  on  their  respectively  attaining  the  age  of 
twenty-one  years  :  which  plainly  shows  that  he  intended 
that,  if  his  children  attained  twenty-one,  their  shares  of 
his  estates  should  be  conveyed  to  them  as  tenants  in 
common  in  fee.  Then,  in  the  next  sentence,  he  says : 
'^  and  in  case  of  the  decease  of  any  or  either  of  my  said 
children  without  issue  under  the  age  of  twenty-one 
years,  or  before  they,  he  or  she  shall  acquire  vested 
interests  or  a  vested  interest  therein,  then  I  direct  my 
said  trustees  to  convey,  assure,  pay  and  divide  the  part, 
share,  estate  and  interest  of  such  children  or  child  so 
dying,  of  and  in  my  said  real  and  personal  estate,  unto 
and  amongst  the  survivors  of  my  said  children  and  their 
respective  heirs,  executors,  administrators  and  assigns, 
in  equal  shares  and  proportions."^  There,  when  he  uses 
the  words:  "under  the  age  of  twenty-one  years,"*  he 
expresses  what  he  afterwards  thinks  he  has  not  ex- 
pressed ;  and,  being  under  that  impression,  he  adds :  '^  or 
before  they,  he  or  she  shall  acquire  vested  interests  or  a 
vested  interest  therein :""  which  is  saying  the  same  thing 
as  he  had  said  before:  for  nothing  was  necessary  to 
enable  the  children  to  acquire  a  vested  interest,  except 
the  attaining  of  twenty-one.  So  that  he  expresses  the 
same  thing,  though  in  different  words. 


1849. 
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Then  he  says :  '*  but  in  case  any  or  either  of  my  said 
children  shall  die  at  any  time  either  before  or  after  me, 
having  issue,  then  and  in  such  case  I  direct  my  said 
trustees  to  convey,  assure,  pay,  share  and  divide  the  part 
or  parts,  shares  or  share  of  them,  him  or  her  so  dying, 
of  and  in  my  said  real  and  personal  estates,  unto  and 
amongst  the  issue  whom  they,  he  or  she  shall  respec- 
tively have,  in  equal  shares  and  proportions,  and  to  their 
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respective  heirs,  executors,  administrators  and  assigns, 
if  more  than  one,  and  if  but  one,  then  the  whole  of  each 
parents  respective  share,  estate  and  interest  to  such  only 
child,  his  or  her  heirs,  executors,  administrators  or  as- 
signs, on  their  or  his  attaining  the  age  of  twenty-one 
years."*  Now,  though  the  testator  has  not  introduced 
the  words :  "  under  the  age  of  twenty-one  years,*"  into 
this  last  clause ;  yet  I  think  that  those  words  must,  of 
necessity,  be  implied :  for,  as  he  had  before  directed  the 
shares  of  his  children  to  be  conveyed  to  them,  absolutely ^ 
on  their  attaining  twenty-one,  the  trustees,  having  exe- 
cuted an  absolute  conveyance  under  the  first  trust,  would 
have  nothing  left  in  them  which  would  enable  them  to 
execute  the  last  trust  as  it  stands  in  the  will. 


My  opinion  is  that  the  first  direction  to  convey,  go- 
verns the  whole  of  the  will,  and  takes  the  share  of  a 
child  who  attained  twenty-one,  out  of  the  operation  of 
the  last  trust. 


Declare  that  the  Plainti£^  on  attaining  twenty-one, 
became  entitled  to  an  absolute  vested  interest  in  his 
share  of  the  testator's  estates ;  and,  with  that  declara- 
tion, decree  a  specific  performance  of  the  agreement. 
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THORNTON  v.  KNIGHT.;/  1849: 

1/  I5th  and  16th 

X  HE  insurers  of  a  ship  having  brought  an  action     «^        ^        ' 

on  the  policy,  against  the  underwriter,  the  latter  filed        Polietg  of 

the  bill  in  this  Cause,  for  a  discovery  in  aid  of  his  de-       tnsuranee. 

fence  to  the  action,  alleging  that  the  ship  had  deviated        ^  wntten 

on  her  voyage,  and  also  that  she  was  unseaworthy  when      instrument. 

the  policy  was  effected,  and  praying  for  an  injunction  to 

restrain  the  action,  and  that  the  policy  might  be  deli-  underwriter  of  a 

vered  up  to  the  underwriter  to  be  cancelled.     The  in-  policy  of  insur- 

junction  was  obtained  for  want  of  answer,  but  was  dis-  J"^  on  a  ship, 

solved  on  the  answer  coming  in.     At  the  trial  of  the  policy  delivered 

action,  the  underwriter  proved  the  deviation,  and  ob-  ^P*  on  the 

tained  a  verdict  on  that  ground ;  but  failed  in  proving  ^^  ^^^  unsea- 

unseaworthiness.  worthiness;  but 

only  deviation 
was  proved. 
The   underwriter,   relying  on    the  verdict  at   Law,     BiUdbmissed. 

brought  his  Cause  to  a  hearing,  mthout  any  evidence  as 

to  the  unseaworthiness  of  the  ship, 

Mr.  Bethell  and  Mr.  HetheringtoUy  in  support  of  that 
part  of  the  prayer  which  asked  that  the  policy  might  be 
delivered  up,  relied  on  Pearce  v.  Gray  (a),  and  cited 
also  Simpson  v.  Lord  Howden  (b)  and  Kerr  v.  Rew{c). 

Mr.  Stvart  and  Mr.  Campbell  appeared  for  the  in- 
surers: but 


(a)  2  Youn.  &  Coll.  C.  C.  322.         (b)  3  Myl.  &  Cr.  97. 
(e)  5  Myl.  &  Cr.  154. 
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The  Vigb-Chancellor,  without  hearing  them,  said : 

The  bill  alleges  two  grounds  for  the  relief  which  it  asks, 
namely,  deviation  and  unseaworthiness.  In  support  of  the 
former,  the  Plaintiff  relies  on  the  verdict  which  he  has 
obtained  at  Law ;  but  he  has  produced  nothing,  what- 
ever, in  support  of  the  latter. 


If  the  policy,  though  good  on  the  face  of  it,  had  been 
proved  to  be  void  on  the  ground  that  the  representation 
made  by  the  insurers,  when  they  effected  it,  as  to  the 
seaworthiness  of  the  ship,  was  false,  I  could  have  inter- 
fered ;  for  then  a  case  of  fraud  would  have  been  made 
out  against  the  insurers.  But  I  cannot  interfere  on  the 
mere  ground  of  deviation,  unless  this  Court  has  a  con- 
current jurisdiction  with  a  Court  of  Law,  in  all  cases  in 
which  relief  is  sought  against  instruments  like  the  one  in 
question.  That,  however,  is  not  so ;  and,  therefore,  I 
shall  dismiss  the  bill  with  costs. 
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y  loth,  19th, 

and  20th 

Rich  A  RD  L  EOH  and  his  son,  Thomas  being  seised,        February.^ 

as  tenant  for  life  and  in  remainder  respectively,  of  es- 

tates  in  Lancashire  and  Cheshire^  and  the  son  having      ^   ?r  ^^ 

married  without  making  a  settlement,  and  having  con-    Trust  for  pay- 

tracted  debts  to   a  large  amount,   an  agreement   or    ^^t  of  debts. 

arrangement  was  made  between  them,  in  pursuance  of    .  ,  \  , 

which  iJiey  conveyed  part  of  their  estates  to  Richard  in  debt,  he  and 

Legh  in  fee,  another  part,  which  consisted  of  tithes,  to  ^^^  father,  in 

the  Plaintiff  and  the  Defendant  Mawdesley  and  Edmund  airanirement  hL 

Antrobus  in  trust,  either  immediately  or  at  such  time  or  tween  them- 

times  as  the  trustees  should  think  fit,  and  either  before  or  ®®I^f »  conveyed 

estates  of  which 
after  any  such  mortgage  or  mortgages  as  thereinafter  they  were  seised 

mentioned  should  have  been  made,  to  sell  the  same,  and,  ^^r  life  and  in 

until  the  whole  thereof  should  be  sold,  to  borrow  any  gpectively  to" 

sum  or  sums  of  money  on  the  security  of  a  mortgage  trustees  in  trust 

or  mortgages  of  all  or  any  of  the  tithes  remaining  ^  ^y  fJl^^' 

unsold,  such  mortgage  or  mortgages  to  be  made  either  debts ;  but  no 

with  or  without  a  power  of  sale  and  upon  such  terms  creditor  was  to 

and  conditions  and  in  such  manner  as  the  trustees  should  ^j^^  benefit  of 

think  proper ;  and  to  stand  possessed  of  the  monies  to  the  trust,  unless 

arise  from  such  sale  or  sales,  mortgage  or  mortgages,  ^^  trustees, 

vestigated  and 
allowed  his  debt,  should  give  him  a  debenture  for  it.  The  trustees  gave 
debentures  to  three  of  the  creditors :  after  which  one  of  the  trustees 
instituteda  suit  against  his  co-trustees,  &c.,  on  the  hearing  of  which  the 
Master  was  directed  to  take  an  account  of  all  A*s  debts  due  at  the  date 
of  the  conveyance,  and  to  advertise  for  his  creditors  to  prove  their  debts 
by  a  day  to  be  named  or  be  excluded  from  the  benefit  of  the  decree . 
Ihe  Plaintiff  and  several  other  creditors  of  A,  proved  their  debts 
under  the  decree ;  but,  nevertheless,  the  Court,  on  the  hearing  for 
further  directions,  held  that  none  of  them  except  the  Plaintiff  and 
the  debenture  creditors,  were  entitled  to  the  benefit  of  the  trust. 


P 


^^^^■yf>^.  ^  ^c/^t^  /^.^f^^iy^^ 
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upon  the  trusts,  &c.,  declared  coDcemiug  the  same  by 
an  indenture  therein  referred  to,  and  next  hereinafter 
set  forth.  Richard  and  Thomas  Legh,  and  the  trustees, 
were  the  only  parties  to  the  conveyance  of  the  tithes ; 
and  that  conveyance  was  made  by  deeds  of  lease  and 
release  of  the  Srd  and  4th  of  July  1822,  and  the  con- 
veyance to  Richard  Legh^  was  made  by  like  deeds  of  the 
same  dates  respectively. 


By  a  deed  of  declaration  of  trust,  of  even  date  with  the 
releases,  and  made  between  the  same  parties  as  the  re- 
lease of  the  tithes,  after  reciting  that  Thomas  Legh  had 
contracted  various  debts  and  engagements,  some  for  valu- 
able considerations,  and  others,  by  way  of  post  obit^for  very 
inadequate  prices  and  considerations^  and  that  it  was  ex- 
pedient to  provide  a  fund  for  the  payment  of  his  debts, 
and,  at  the  same  time,  to  protect  him  against  the  exor- 
bitant demands  of  creditors  whose  claims  were  either 
fraudulent  or  were  not^  to  the  full  extent^  founded  in 
justice,  and  that,  for  that  purpose,  it  had  been  agreed  that 
the  powers  and  authorities  thereinafter  contained  should 
be  given  to  the  trustees,  and  that  such  trusts  should  be 
declared  of  the  trust  monies  provided  for  the  payment  of 
the  debts,  as  were  thereinafter  contained;  and  that 
certain  suits  were  then  depending,  and  that  it  might  be 
desirable  to  institute  and  defend  other  suits  or  actions 
respecting  the  right  to  the  tithes  comprised  in  the  last- 
mentioned  conveyance,  and  the  exemptions  claimed  in 
respect  thereof;  and  that  it  was,  therefore,  expedient  to 
make  the  provisions  thereinafter  contained  in  regard 
thereto :  It  was  witnessed  and  declared  that  the  Plaintiff 
and  Mawdesley  and  Antrobus  should  have  full  power  and 
authority,  either  by  themselves  or  by  any  persons  or 
person  whom  they  should  think  proper  to  appoint  for 
that  purpose,  to  investigate  the  nature^  extent,  origin  and 
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justness  of  the  several  debts  and  other  charges  which  had 
been  contracted  by  Thomas  Legh  or  might  be  claimed 
against  him  or  his  estate  as  having  been  contracted 
before  the  execution  of  the  now  stating  indenture,  and 
to  proceed^  upon  such  evidence  as  they  should  think 
proper^  to  aUow  or  to  disallow  and  to  pay^  liquidate  or 
contest  the  payment  of  any  such  debts^  charges  or  claims f 
and  also  to  enter  into  any  contract  or  agreement,  with 
all  or  any  such  creditors  or  claimants,  for  compounding, 
redeeming,  reducing  or  continuing  or  altering  the  nature 
of  such  debts,  charges  and  claims,  or  touching  or  con- 
cerning the  time  or  times  when,  and  the  manner,  order, 
priority  and  course  in  which  the  same  or  any  of  them 
should  be  paid,  liquidated,  settled  or  discharged ;  and  to 
ascertain  and  adjust  whether  any  and  what  interest 
should  be  allowed  thereon ;  and  also,  if  the  trustees  should 
think  proper  so  to  do^  to  cause  or  procure  the  said  cre- 
ditors to  execute  a  letter  of  licence  to  Thomas  Legh  or  to 
covenant  not  to  sue  or  molest  him  for  their  debts  or 
demands,  for  such  time  and  upon  such  terms  and  con- 
ditions as  might  be  agreed  upon  ;  and  also,  if  thought 
advisable  by  the  trustees^  to  deliver  a  debenture  or  deben- 
tures^ certificate  or  certificates  to  the  creditors  or  any 
of  them,  or  their  or  any  of  their  executors,  adminis- 
trators or  assigns,  for  the  better  securing .  the  perform- 
ance of  the  contracts  or  agreements  last  mentioned,  or 
evidencing  and  ascertaining  such  debt  or  debts;  and 
such  debentures  or  certificates  should  be  full  and  conclu- 
sive evidence  of  the  right  of  every  person  accepting  the 
same,  his  or  her  executors,  administrators  or  assigns,  to 
be  finally  and  irrevocably  deemed  a  creditor  or  creditors 
to  the  extent  and  in  manner  therein  mentioned,  and  for 
such  interest  as  should  be  therein  expressed :  and  also 
that  the  trustees  should  have  full  power  and  authority  to 
pay  or  satisfy  the  claims  of  any  person  or  persons  who 
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had  become  Bureties  for,  or  had  given  or  should  give 
bail  in  any  action  against  Thomas  Legh  on  account  of  any 
such  debts ;  and  to  enter  into  any  arrangement  in  regard 
thereto  which  the  trustees  should  think  proper;   and 
likewise  full  power  and  authority,  as  often  as  it  should 
appear  advisable,  to  take  the  opinion  of  counsel,  or  to 
submit  the  justice  or  extent  of  any  such  claim  or  demand 
as  aforesaid  to  arbitration ;  and,  also,  from  time  to  time, 
to  bring,  institute  or  defend  all  such  actions  or  suits  re- 
specting the  debts  and  matters  aforesaid,  or  any  of  them, 
in  the  name  of  Thomas  Legh  or  otherwise,  and,  after- 
wards, to  prosecute  or  give  up  or  compromise  the  same 
or  any  of  them,  as  to  the  trustees  should  seem  advis- 
able ;  and  also  to  constitute  and  appoint  such  persons  as 
they  should  think  proper,  to  act  as  attorneys,  agents  or 
otherwise  in  and  about  the  afiairs  of  the  trust  or  in 
anywise  relating  thereto ;  and  to  make  such  allowances, 
payments  and  compensations  to  such  persons  respec- 
tively, as  should  be  thought  reasonable ;  and  to  counter- 
mand, revoke  and  discontinue  all  or  any  of  such  appoint- 
ments and  allowances  at  pleasure ;  and  also  full  power 
and  authority  to  do  and  execute  all  such  acts,  deeds, 
securities,  matters  and  things  as  should  be  necessary 
or  advisable  for  all  or  any  of  the  purposes  aforesaid,  or 
for  carrying  into  effect  the  trusts  of  the  indenture,  as 
fully  and  effectually  as  Thonuu  Legh^  his  executors,  ad- 
ministrators or  assigns,  could  or  might  have  done :  And 
it  was  thereby  further  agreed  and  declared  that  the 
trustees  should  have  power  and  authority  to  prosecute 
and  carry  on  or  bring  to  a  compromise  and  arrangement 
the  suits  then  pending  respecting  certain  parts  of  the 
tithes,  and,  also,  (except  so  far  as  such  compromise 
might  be  affected,)  to  commence  and  prosecute  any  new 
suits  or  actions,  or  institute  any  other  proceedings  for 
recovering  payment  of  or  settling  the  extent  of  the  right 
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to  the  tithes  and  the  exemptions  claimed  in  respect 
thereof;  and  to  defend  any  suits  or  other  proceedings 
which  might  be  brought  against  the  owner  or  owners  of 
such  tithes,  for  trying  the  right  to  the  same,  or  in  any- 
wise rekting  thereto ;  and  to  compromise  or  to  come  to 
any  arrangement  in  any  such  suits,  actions  and  proceed- 
ings or  any  of  them,  and  act  therein,  as,  to  the  trustees, 
should  seem  advisable  and  proper ;  and  also  full  power 
and  authority  to  appoint  such  solicitors,  attorneys  or 
agents  to  conduct  and  manage  the  said  suits,  actions 
and  proceedings,  and  collect  and  receive  the  tithes, 
and  to  make  such  allowances,  payments  and  compensa- 
tions to  such  persons  respectively  as  should  be  thought 
reasonable,  and  to  countermand,  revoke  and  discon- 
tinue all  such  appointments  and  allowances  at  pleasure ; 
and,  generally,  to  act  in  the  premises  and  to  do  all 
matters  and  things  relating  to  the  tithes  as  should 
be  thought  advisable  by  the  trustees,  and  in  the  same 
manner  as  if  they  were  the  absolute  owners  thereof. 
And  it  was  thereby  further  agreed  and  declared  that 
the  Plaintiff,  and  MawdesUy  and  Anirobus^  should  stand 
possessed  of  the  monies  to  be  raised  by  any  sale,  mort- 
gage or  other  disposition  of  the  tithes,  in  trust  to  apply 
the  same  in  payment  of  the  costs,  charges  and  expenses 
which  should  be  incurred  in  respect  of  the  debts  of 
Thomas  Legh^  and  in  ascertaining  and  settling  the 
extent  of  the  right  to  the  tithes  and  the  exemptions 
claimed  therefrom,  or  otherwise  in  carrying  the  trusts 
of  now  stating  indenture  into  execution,  or  in  respect  of 
any  action,  suit,  deed,  matter  or  thing  in  anywise  rela- 
ting thereto  respectively,  and  also  in  payment  of  the 
debts  and  charges  already  contracted  by,  or  due,  owing 
or  claimed  from  Tliomaa  Legh^  or  such  of  them  or  such 
parts  thereof  or  compositions  and  .interest  for  the  same 
or  any  of  them,  as  should  be  settled  or  agreed  to  be 
Vol.  XVI.  m  m 
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paid  or  fixed  by  the  Plaintiff  and  MawdBsley  and  Antro- 
bus ;  nevertheless  such  costs,  charges  and  expenses,  and 
debts  and  charges  of  Thomas  Legh,  or  compositions  or 
interest  in  respect  thereof,  should  be  paid  in  such  order 
and  course,  and  with  such  priority  of  payment,  and  out 
of  such  of  the  trust-monies,  and  in  such  manner  as  the 
trustees  should  think  proper  and  determine :  And,  the 
now  stating  indenture  provided  that,  as  soon  as  con- 
veniently might  be  after  the  execution  thereof,  the  trus- 
tees should,  if  necessary,  make  such  an  arrangement  or 
settlement  with  respect  to  the  debt  or  debts  for  which 
Thomas  Legh  was  then  or,  before  his  discharge,  should 
be  detained  in  custody,  as  should  enable  him  to  obtain 
his  liberation  and  discharge,  and  that  he  should  have  a 
full  and  fixed  right  to  insist  on  any  arrangement,  by  the 
trustees,  which  might  procure  his  liberation  from  prison, 
and  all  payments  necessary  to  accomplish  that  object : 
And  further  that  it  should  be  lawful  for  the  trustees,  if 
they  or  he,  in  their  or  his  discretion  should  think  fit,  by 
a  charge  on  the  trust-monies  and  premises,  or  the  tithes 
or  any  part  or  parts  thereof,  or  otherwise  as  the  trustees 
should  think  proper,  to  indemnify  the  Marshal  of  the 
Marshalsea  of  the  King'^s  Bench  and  the  Warden  of  the 
Fleet,  (in  which  prison  Thomas  Legh  was  then  detained 
by  his  creditors,)  for  accepting  securities  for  the  rules, 
and  all  persons  who  might  enter  into  any  bond  or  en- 
gagement on  his  behalf  to  enable  him  to  obtain  the 
benefit  or  privilege  of  the  rules  of  the  said  prisons  or 
either  of  them,  while  he  should  be  a  prisoner  in  either 
of  them,  by  reason  of  any  present  or  future  arrest  or 
detainer  in  respect  of  a  debt  or  debts  already  contracted 
by,  or  due  or  owing  or  claimed  from  him,  and  for  which 
he  was  or  might  be  in  custody ;  and  that,  when,  Thomas 
L^gh  should  be  released  from  his  then  confinement  in 
prison,  it  should  be  lawful  for  the  trustees,  if  they 
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should  think  proper  so  to  do  but  not  otherwise,  imme- 
diately to  pay  and  advance  to  him,  for  his  own  use,  out 
of  the  trust-monies,  any  sum  or  sums  of  money  which 
they  might  think  fit,  not  exceeding  2000/.,  as  an  outfit 
or  provision  of  ready  money.  And  it  was  thereby  pro- 
vided that,  unless  or  until  the  trustees  should  so  declare 
or  agree  by  some  writing  under  their  hands,  nothing 
therein  contained  should  give,  to  any  creditor  or  cre- 
ditors of  Tk&mas  Legh^  any  specific  lien  or  charge  or 
demand  on  the  trust-monies ;  but^  after  a  debenture  or 
certificate  of  debt  should  be  given  to  any  creditor^  such 
creditor^  and  his  or  her  executors  or  administrators^ 
should  have  a  right  to  resort  to  the  trusts  thereby  created 
for  the  payment  of  debts^  in  order  that  the  debt  of  the 
same  creditor  and  all  interest,  if  any,  might  be  paid 
according  to  the  stipulations,  true  intent  and  meaning 
of  such  debenture  or  certificate.  And  it  was  thereby 
also  provided  that,  with  respect  to  any  debt  or  debts 
then  due  or  owing  from  Thomas  Legh^  and  for  which  no 
debenture,  certificate  or  specific  security  should  be  given 
in  his  lifetime,  and  which,  in  the  opinion  of  the  trustees 
or  their  Counsel,  should  not,  before  the  execution  of  the 
now  stating  indenture,  be  a  charge,  lien  or  incumbrance 
upon,  or  enable  the  person  or  persons  claiming  such 
debt  or  debts,  to  aflect,  either  at  law  or  in  equity,  any 
real  estate  of  or  to  which  Thomas  Legh  was  then  seised 
or  entitled,  the  trusts  and  provisions  therein  contained 
should,  after  the  decease  of  Thomas  Legh^  absolutely 
cease  and  determine,  and  the  trustees  should  not  have 
any  power  or  authority  whatever,  after  the  decease  of 
Thomas  Legh^  to  make  any  payment  to  or  arrangement 
with  any  person  or  persons  claiming  to  be  a  creditor  or 
creditors  in  respect  of  such  debts  or  any  of  them :  And 
that,  during  the  life  of  Thomas  Legh^  the  trustees 
should  have  full  power  and  authority,  under  the  powers 
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and  authorities  thereby  given,  to  make  such  arrange- 
ments or  agreements  for  the  payment  or  composition  of 
the  debt  or  debts  in  respect  of  which  the  trusts  therein 
contained  were  to  cease  after  the  decease  of  Thonuu 
Legh^  as  they  or  he  should  think  proper ;  and  the  cre- 
ditors or  creditor  who  should  enter  into  any  such  ar- 
rangement or  agreement,  should  have  all  the  rights, 
remedies  and  benefits  to  which  he  or  they  might  thereby 
become  or  be  entitled,  either  on  the  fund  therein  men- 
tioned and  provided,  or  otherwise,  as  the  case  might  be, 
and  every  such  arrangement  and  agreement  should  be 
and  continue  binding  on  all  the  parties  and  in  full  force 
and  virtue,  as  well  after  the  decease  as  during  the  life  of 
Thomas  Legh^  in  the  same  manner  as  if  the  last  proviso 
had  not  been  inserted :  And  the  now  stating  indenture 
further  declared  that  the  tithes  which  should  remain 
unsold  after  answering  the  trusts  and  purposes  afore- 
said, (and  the  performance  and  determination  of  which 
the  trustees  should  have  power  to  certify  by  writing 
under  their  hands,)  should  be  settled  and  assured,  by 
the  trustees,  to  the  uses  declared,  by  an  indenture  of 
settlement  of  even  date,  after  the  limitation  of  the  term 
of  100  years  created  thereby ;  and  that,  if  any  of  the 
trust-monies  should  remain  in  hand  or  not  be  wanted 
for  the  purposes  of  the  now  stating  indenture,  the  trus- 
tees should  invest  the  same  in  the  purchase  of  lands  in 
Cheshire,  and  settle  the  same  to  the  same  uses. 


By  the  indenture  of  settlement  referred  to  in  the 
foregoing  deed,  Richard  and  Thomas  Legh,  in  further 
performance  of  the  agreement  or  arrangement  between 
them,  limited  the  remainder  of  the  estates  of  which 
they  were  so  seised  as  aforesaid,  to  Richard  Legh^  for 
life,  with  remainder  to  the  Plaintiff,  and  Mawdesley  and 
AntrobuSf   for  the  term  of  100  years  upon  the  trusts 
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thereinafter  declared,  with  remainder  to  Thomas  Legh 
for  life,  with  remainder  to  the  intent  that  his  wife  might 
receive  a  jointure  of  lOOOZ.  per  annum  \  with  remainder 
to  other  trustees  for  a  term  of  years  for  raising  portions 
for  the  younger  children  of  Thomas  Legh  and  his  wife  ; 
with  remainder  to  the  Defendant  Richard  Banastre  Legh^ 
their  eldest  son,  for  life,  with  remainder  to  his  first  and 
other  sons  in  tail  male,  with  remainder  to  his  first  and 
other  daughters  in  tail,  with  remainders  over,  and  with 
the  ultimate  remainder  to  Thomcu  Legh  in  fee.  The 
trusts  of  the  term  of  100  years  were  to  permit  Thomas 
Legh  to  reside  in  the  niuinsion-house  rent  free,  after  the 
decease  of  Richard  Legh^  until  his  own  decease  or  until 
his  debts,  the  payment  of  which  was  provided  for  as 
therein  recited  and  hereinbefore  mentioned,  should  have 
been  fully  paid,  which  should  first  happen;  to  receive 
the  rents  of  all  the  estates  comprised  in  the  settlement* 
during  the  life  of  Thomas  Legh^  and,  thereout,  to  pay  all 
taxes  and  other  outgoings  in  respect  of  those  estates, 
and  to  keep  the  buildings  thereon  in  repair  and  insured 
against  fire ;  to  pay  such  salaries  and  wages  as  the  trus- 
tees of  the  term  should  think  proper  to  allow  to  stew- 
ards, bailifis,  agents  or  other  servants  or  workmen  whom 
they  should  employ  in  superintending  and  managing  the 
estates;  to  pay  Thomas  Legh  an  annuity  of  5000/.  a 
year,  and  to  stand  possessed  of  the  residue  of  the  rents 
upon  the  trusts  declared  by  the  foregoing  indenture. 
And  the  settlement  empowered  certain  other  persons 
therein  named  to  raise  10,000/.  by  the  sale  of  timber  on 
the  estates  and  directed  those  persons  to  pay  one  fourth 
of  that  sum  to  the  Plaintiff  and  Mawdesley  and  Antro- 
buSy  upon  the  trusts  declared  of  the  ultimate  residue  of 
the  rents  to  be  received  by  them  under  the  trusts  of  the 
term  of  100  years :  and  it  empowered  Thomas  Legh  to 
lease  the  estates  and  to  open  mines  thereon,  but,  during 
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1849.  the  continuance  of  the  trusts  of  the  term,  with  the 

Drsvbr        consent  of  the  Plaintiff  and  his  co-trustees. 

V. 

Mawdksuby.        Richard  Legh  died  in  August  1822. 

In  July  1823^  the  bill  was  filed  by  Drever  against  his 
co-trustees  (after  he  and  they  had  undertaken  and  acted 
in  the  performance  of  the  trusts  reposed  in  them)  and 
against  Thomcts  Legh  and  Richard  Banttstre  Legh^  his 
eldest  son,  and  the  other  persons  interested  under  the 
limitations  of  the  settlement,  and  against  certain  credi- 
tors of  Thomas  Legh  to  whom  Drever  and  his  co- 
trustees had  given  debentures.  After  stating  that  the 
Plaintiff  had  ahoaya  been  and  was  desirous  faithfully  to 
perform  the  trusts  which  he  had  undertaken  to  perform^ 
and  that  he  was  in  hopes  that  his  co-trustees  would  have 
concurred  with  him  in  adopting  proper  measures  for 
accomplishing  the  purposes  for  which  he  and  they  were 
appointed  trustees,  and  in  appointing  a  proper  manager 
or  managers  of  the  trust-estateB,  but  they  had  refused  so 
to  do,  it  prayed  that  the  trusts  of  the  term  of  100  years 
limited  by  the  settlement,  and  the  trusts  declared,  by  the 
other  deeds,  of  the  tithes  and  of  the  monies  to  be  pro- 
duced by  mortgage  or  sale  thereof,  might  be  performed 
under  the  direction  of  the  Court ;  that  an  account  might 
be  taken  of  the  trust  estates,  tithes  and  premises ;  that 
the  rights  and  interests  of  the  Defendants,  (the  deben- 
ture creditors,)  therein,  might  be  ascertained  and  de- 
clared ;  that,  if  necessary,  it  might  be  referred,  to  the 
Master^  to  appoint  a  proper  person  to  be  a  trustee  of  the 
said  several  indentures,  in  the  place  of  the  Defendant 
Hopkinson  (who  had  been  appointed  in  the  place  of 
Antrobus) ;  that  an  account  might  be  taken  of  all  sums 
received,  by  the  Plaintiff^s  co-trustees,  in  respect  of  the 
rents,  income  and  produce  of  the  trust  estates,  tithes 
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and  premises,  apd  from  the  sale  of  timber  thereon,  and 
that  what  should  be  fomid  due  thereon  might  be  paid 
into  Court  to  the  credit  of  the  Cause,  and  be  applied 
according  to  the  trusts  of  the  deeds ;  that  it  might  be 
referred,  to  the  Master^  to  inquire  and  state  whether 
certain  contracts  which  had  been  entered  into  respecting 
the  trust  estates  and  tithes,  had  been  properly  made  and 
ought  to  be  carried  into  execution ;  that  a  manager  of 
those  estates,  tithes  and  premises,  and  a  receiver  of  the 
rents,  profits,  income  and  produce  thereof,  might  be 
appointed ;  and  that  the  co- trustees  might  be  restrained 
from  receiving  any  more  of  such  rents,  profits,  income 
and  produce ;  that  a  receiver  of  the  momes  which  had 
arisen  from  the  sale  of  timber,  might  be  appointed ;  and 
that  all  proper  accounts  might  be  tahen^  and  directions 
given  for  carrying  the  trusts  declared  by  the  deeds,  into 
execution. 
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By  the  decree  made  at  the  bearing  of  the  Cause  in 
February  1826,  the  Master  waa  directed  to  take  an 
account  of  the  trust  estates,  tithes  and  premises  com- 
prised in  the  term  of  100  years  limited  by  the 
indenture  of  settlement  and  in  the  two  indentures  or 
deeds  of  trust  of  even  date  therewith,  and  of  all  sums  of 
money  received  by  the  Plaintiff  and  by  the  Defendants, 
his  co-trustees,  in  respect  of  the  rents,  profits,  income 
or  produce  of  the  trust  estates,  tithes  and  premises,  or 
otherwise  on  account  thereof;  and  to  ascertain  and  state 
whether  any  and  what  part  of  such  rents,  profits,  income 
or  produce,  was  then  outstanding  and  unreceived,  and  in 
whose  hands,  possession  or  power;  and  to  take  an 
account  of  all  timber  and  other  trees  which  had  been 
cut  and  sold  on  or  from  off  the  trust  estates,  and  of  all 
the  sums  of  money  which  had  been  raised  thereby  or 
received  therefrom,  and  by  whom  and  at  what  time  or 
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times  the  same  were  received,  and  how  the  same  had 
been  applied,  and  whether  anything  and  what  was  due, 
and  from  whom,  in  respect  thereof;  and  whether  the 
timber  and  other  trees  which  had  been  so  cut  and  sold, 
were  fit  and  proper  to  be  cut  and  sold  under  the  trusts 
declared,  by  the  indenture  of  settlement,  for  raising  the 
sum  of  10,000/.  by  sale  of  timber  and  other  trees,  and 
whether  such  sales  were  proper  sales;  and  to  inquire 
and  state  whether  any  and  what  leases  or  agreements  or 
contracts  for  leases  of  the  trust  estates,  tithes  and  pre- 
mises, or  any  and  what  contracts  for  the  sale  of  timber, 
had  been  made,  and  by  whom,  since  the  execution  of  the 
settlement  and  deeds  of  trust,  and  whether  such  con- 
tracts had  been  properly  made  and  according  to  the 
provisions  contained  in  the  settlement  and   deeds  of 
trust ;  and  whether  any  such,  which  might  not  have  been 
made  in  conformity  to  the  same  provisions,  were  bene- 
ficial and  such  as  ought  to  be  carried  into  execution, 
and  whether  it  would  be  proper  to  cut  any  other  timber 
for  the  purpose  of  raising  the  10,0002. ;  and  to  inquire 
and  state  who,  since  the  death  of  Richard  Leghj  had 
resided  in  and  occupied  the  mansion-house  and  other 
premises  which  Thomas  Legh  was  to  be  permitted  to 
reside  in  and  occupy  under  the  trusts  of  the  term  of 
100  years,  and  whether  the  same   or  any  and  what 
•  part  thereof  had  been  let,  and  to  whom,  and  had  been 
occupied  by  any  and  what  persons  or  person  other  than 
Thomas  Legh^  and  at  what  rents,  and  upon  what  terms, 
and  under  what  circumstances ;  and  whether  anything 
and  what  had  been  received,  and  by  whom,  from  the 
.  rents,  issues  and  profits  thereof:  and  to  inquire  and 
state  who  was  then  the  trustee,  in  the  room  of  Edmund 
Antrobusj  of  the  estates,  tithes,  and  premises  comprised 
in  the  term  of  100  years  and  the  deeds  of  trust; 
and  whether  such  person  had  been  duly  appointed  such 
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trustee,  and  in  whom  the  legal  estate  in  the  term  of  1849. 

years  and  the  tithes,  was  then  vested  ;  and  whether  the        Drevkr 
Defendant  Hopkinson^  had,  in  any  and  what  manner,  v. 

acted  in  the  trusts ;  and  whether  any  and  what  sum  or  Mawdmi-ky. 
sums  of  money  had  been  properly  paid  or  allowed,  and 
by  whom,  in  respect  of  the  taxes  and  outgoings  of  the 
trust  estates,  and  the  annuity  of  5000/.  directed  to  be 
nused  under  the  trusts  of  the  term.  And  the  Master 
was  ordered  to  take  an  account  of  all  the  debts  due  from 
Thomas  Legh  at  the  date  of  the  indenture  of  settlement 
and  deeds  of  trust,  and  to  compute  interest  on  such  of 
them  as  carried  interest  after  the  rate  the  scone  respec- 
tively carriedj  and  to  ascertain  what  was  due  on  account 
thereof  respectively,  and  to  cause  advertisements  to  be 
published, /or  all  persons  claiming  to  be  creditors  of  lla- 
mas Legh  at  the  date  of  the  indenture  of  settlement  and 
deeds  of  trust,  to  come  in  before  him  and  prove  their 
debts;  and  he  was  to  fix  a  peremptory  day  for  that  pur- 
pose, and  such  of  them  as  should  not  came  in  and  prove 
their  debts  by  the  time  so  to  be  limited,  were  to  be  ex- 
cluded the  benefit  of  the  decree.  The  decree  further 
ordered  the  Master  to  inquire  and  state  whether  any 
and  what  agreements  or  debentures  had  been  made  or 
given,  and  by  whom,  with  or  to  any  and  which  of  the 
creditors  of  Thomas  Legh,  according  to  the  powers  and 
trusts  of  the  indentures  or  otherwise ;  and  whether  the 
same,  or  any  and  which  of  them,  had  been  properly  made 
or  given ;  and  whether  anything  and  what  had  been  paid 
to  such  creditors^  and  by  whom,  and  out  of  what  funds, 
and  what  remained  due  to  them  respectively  under  or  by 
virtue  thereof;  and  to  inquire  and  state  also  whether  it 
would  be  for  the  benefit  of  the  parties  interested  in  the 
trust  estates,  tithes  and  premises,  that  any  and  what 
proceedings  should  be  taken,  commenced  and  prosecuted 
for  recovering  the  tithes  comprised  and  mentioned  in  the 
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deeds  of  trust,  or  settling  the  ettent  of  the  right  thereto 
with  the  exemptions  claimed  in  respect  thereof,  or  for 
any  and  which  of  such  purposes,  or  otherwise  in  regard 
thereto.  The  decree  then  referred  it  to  the  Master  to 
appoint  some  proper  person  to  collect  and  receive  the 
rents  and  profits  of  the  trust  estates,  tithes  and  premises 
and  the  arrears  thereof,  and  directed  that  the  receiver 
should  keep  distinct  accounts  of  the  rents  and  profits 
of  the  estates  and  premises  comprised  in  the  term  of 
100  years,  and  of  the  rents  and  produce  of  the  tithes ; 
and  that  the  receiver  should  be  at  liberty,  out  of  the 
rents  and  profits  of  the  estates  and  premises  com- 
prised in  the  term,  to  keep  down  the  annuity  of  50002. 
directed  to  be  paid  to  Thomas  Legh^  and  that  the  re- 
ceiver should  pass  his  accounts  before  the  Master^  and 
pay  his  balances  into  Court,  to  the  credit  of  the  Cause ; 
and  that  such  balances  should  be  laid  out  in  the  usual 
manner. 


Thomas  Legh  died  in  April  1829. 


On  the  16th  of  January  1837,  the  Master  made  a 
separate  report  stating  that,  in  consequence  of  the  ad- 
vertisements published  in  obedience  to  the  decree,  several 
persons  had  come  in  before  him  claiming  to  be  creditors 
of  Thomas  Legh  at  the  date  of  the  settlement  and  deeds 
of  trust,  and  that  he  had  set  forth  the  particulars  of  such 
debts  in  a  schedule  to  his  report,  and  that  those  debts, 
together  with  debts  of  4000/.,  4000/.,  and  6210/.  due  to 
three  of  the  Defendants  (who  were  the  only  creditors  to 
whom  the  trustees  had  given  debentures)  amounted  to 
202,788/.  On  the  2l8t  of  June  1837,  the  tithes  were 
ordered  to  be  sold  with  the  approbation  of  the  Master^ 
and  the  proceeds  to  be  paid  into  Court  to  the  credit  of 
the  Cause :  and,  by  an  order  dated  the  28th  of  March 
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1839,  the  Master  was  directed  to  apportion  all  the  fundi 
in  CoKTt  to  the  credit  of  the  Causey  amongst  the  credit- 
ors mentioned  in  the  schedule  to  the  report  of  the  16th  of 
January  1837»  in  proportion  to  their  debts  ;  and  it  was 
ordered  that  what  he  should  so  apportion^  should  be  paid 
to  the  creditors. 
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On  the  Slat  of  January  1846,  the  Master  reported 
that,  in  pursuance  of  the  order  of  the  28th  of  March 
1839,  he  had  apportioned  10,434/.  amongst  the  creditors 
named  in  the  schedule ;  that  he  sold  part  of  the  tithes 
in  January  1838,  and  further  parts  in  May  1848,  and 
January  and  September  1844,  and  that  all  the  pur- 
chasers, with  one  or  two  exceptions,  had  paid  their  pur- 
chase-monies  into  Court  to  the  credit  of  the  Cause. 

On  the  17th  of  July  1847,  the  Master  made  his  gene^ 
ral  report;  from  which  it  appeared  that  the  10,434/. 
had  been  paid  to  the  creditors. 

At  the  hearing  of  the  Cause  for  further  directions, 


Mr.  BetheU  and  Mr.  Renshaw^  for  the  Plaintiff,  who 
was  one  of  the  undebentured  creditors  named  in  the 
schedule  to  the  separate  report  of  the  16th  of  January 
18879  AS  ^ell  as  one  of  the  trustees  of  the  deeds  of 
July  1822,  contended  that  the  Phiintiff,  and  all  the 
other  creditors  named  in  the  schedule,  were  entitled 
to  the  benefit  of  the  trusts  created,  by  the  deeds, 
for  payment  of  the  debts  of  7%mias  Legh.  They 
said  that  the  declaration  of  trust  of  the  4th  of  July 
1822,  empowered  the  trustees  to  investigate  the  nature, 
extent,  origin  and  justness  of  the  debts  which  had  been 
contracted  by  Thomus  Legh  or  might  be  claimed  against 
him  or  his  estate,  and  to  decide  which  of  those  debts 
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and  claims  ought  to  be  paid  and  liquidated :  but  that,  by 
the  institution  of  the  suit,  those  powers  were  taken  away 
from  the  trustees  and  vested  in  the  Court;  and  the 
Court  had  exercised  them  by  directing  the  Master  to 
take  an  account  of  all  the  debts  due  from  Thomas  Legh 
at  the  date  of  the  deeds  of  July  1822,  and  to  publish 
advertisements  for  the  creditors  of  Thomas  Legh  to 
come  in  before  him  and  prove  their  debts  by  a  time  to 
be  fixed  by  the  Master^  and,  if  they  should  not  do  so, 
that  they  should  be  excluded  from  the  benefit  of  the 
decree ;  and  by  ordering,  as  the  Court  did  on  the  28th 
of  March  1839,  part  of  the  trust-funds  to  be  applied 
towards  payment  of  the  debts  which  the  Master  had 
found  due:  that,  consequently,  what  remained  due  to 
the  Plaintiff  and  the  other  creditors  named  in  the  sche- 
dule to  the  report  of  January  1837,  ought  to  be  paid  out 
of  the  funds  in  Court  which  remained  undisposed  of. 
Wain  V.  Lord  Egmont  (a). 


Mr.  James  Parker^  for  Richard  Banastre  Legh  and 
the  other  members  of  his  family,  who  were  entitled, 
under  the  declaration  of  trust,  to  have  the  surplus  of 
the  funds  after  paying  the  debenture  creditors,  laid 
out  in  land  to  be  settled  according  to  the  limitations 
in  the  settlement  in  their  favour,  said  that,  notwith- 
standing the  institution  of  the  suit  and  the  decree 
and  other  proceedings  in  it,  the  creditors  of  TTumas 
Legh  to  whom  the  trustees  had  given  debentures, 
were  the  only  creditors  who  were  entitled  to  the 
benefit  of  the  trusts;  and,  consequently,  they  alone 
were  entitled  to  be  paid  their  debts  out  of  the  funds  in 
the  Cause ;  that  the  deeds  were  made,  as  the  deeds  in 
Walwyn  v.  Coutts  (6)  were,  for  the  purpose  of  carrying 

(a)  3  Myl.  &  Keen,  445. 

lb)  3  Mer.  707,  and  ante,  Vol.  III.,  page  14. 
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into  effect  a  private  arrangement  made  between  a  father 
and  his  son :  that  they  did  not  confer,  upon  any  of  the 
creditors,  a  right  to  call  upon  the  trustees  to  execute 
the  trusts:  that  the  execution  of  the  deeds  did  not 
withdraw,  from  the  creditors,  any  property  which  was 
previously  available  to  the  payment  of  their  debts,  or 
deprive  them,  (nor,  indeed,  did  the  decree,)  of  any 
remedy  which  they  previously  possessed  :  that  no  equity 
founded  on  dealings  with  or  communications  made  to  the 
creditors,  existed :  that  the  trustees  had  not  refused  to 
act,  as  the  trustees  in  Wain  v.  Lard  Egmont^  were 
alleged  to  have  done ;  but  the  suit  was  instituted  be- 
cause they  could  not  agree  as  to  the  person  who  was  to 
have  the  management  of  the  estates:  that  Wain  v. 
Egmont  was  a  stronger  case  in  favour  of  the  rights  of 
the  creditors,  than  the  present  was ;  for  the  property 
which  was  made  the  subject  of  the  deed  in  that  case,  was 
the  property  of  the  debtor  himself;  but  nevertheless, 
the  Court  held  that  the  decree  did  not  deprive  the  trus- 
tees of  the  discretion  vested  in  them  by  the  deed ;  and 
that  no  creditor  was  entitled  to  the  benefit  of  the 
decree,  until  he  had  submitted  his  claim  to  the  trustees, 
and  they,  in  exercise  of  the  discretion  vested  in  them  by 
the  deed,  had  allowed  the  claim :  that  the  decree  in  the 
present  case,  contained  no  declaration  of  right;  but 
merely  directed  accounts  to  be  taken  and  inquiries  to  be 
made  in  order  to  facilitate  the  execution  of  the  trusts : 
that  the  decree  did  not  attempt  to  confer,  upon  the 
Master^  the  discretion  given  to  the  trustees ;  nor  did  it 
decide  that  all  the  creditors  of  Thomas  Ltgh  were 
entitled  to  the  benefit  of  the  trusts ;  as  was  evident 
from  the  inquiries  which  it  directed,  as  to  who  were  the 
trustees  of  the  deeds,  and  whether  any  agreements  or 
debentures  had  been  made  or  given  to  any  and  which 
of  the  creditors ;  which  inquiries  would  have  been  use- 
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less  if  the  trustees  were  to  be  deprived  of  all  discretion 
and  all  the  creditors  were  to  be  let  in :  that  the  order  of 
the  28th  of  March  1839,  was  made  without  argument, 
and  was  not  binding  as  an  adjudication  of  the  Court  upon 
the  point  in  dispute.  Oarrard  v.  Lord  LoMderdale  (c) ; 
6  Yin.  Ab.  title  Countermand^  p.  482,  pi.  6 ;  Latouche 
V.  Lord  Lucan  (d). 


Mr.  Llotfd^  with  Mr.  Parker^  said  that  the  filing  of 
the  bill  conferred  no  new  or  additional  right  upon  the 
creditors  of  Thomas  Legh  ;  and,  that  being  so,  it  was 
impossible  that  the  decree  could  confer  any  such  right ; 
for  the  decree  must  be  referred  back  to  the  bill,  on 
which  it  rested  as  its  only  foundation ;  and  that  founda- 
tion was  rights  as  they  existed  at  the  time  when  the  bill 
was  filed :  that  it  appeared  from  the  recitals  in  the  deed 
by  which  the  tithes  were  conveyed  to  the  trustees,  that 
some  of  Thomas  LegKs  debts,  had  been  contracted  for 
very  inadequate  considerations,  and  that  some  of  the 
claims  made  upon  him,  were  either  fraudulent  or  were 
not,  to  the  full  extent,  founded  in  justice,  and  that,  in 
order  to  protect  him  against  such  debts  and  claims,  the 
trustees  were  empowered,  by  the  declaration  of  trust,  to 
investigate  the  nature,  extent,  origin  and  justness  of  all 
the  demands  made  upon  him  or  his  estate,  and  to  allow 
or  disallow  the  same,  as  they  should  think  fit ;  and  to 
give  debentures  to  those  creditors  whose  claims  they 
should  allow :  that,  after  conferring  those  large,  discre- 
tionary powers  upon  the  trustees,  the  deed  declared  that 
only  those  creditors  to  whom  the  trustees  should  give 
debentures,  should  have  a  right  to  resort  to  the  trusts 
thereby  created  for  the  payment  of  debts ;  consequently, 
no  creditor  could  become  a  cestti  gue  trust  under  the 
deed,  except  through  an  exercise  of  the  discretion  vested 

(c)  Ante,  Vol.  III.  page  1.  (d)  7  01.  &  Fin.  772. 
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in  the  trustees :  that  that  discretion  was  a  personal  one ; 
and  the  Court  could  not  take  it  away  from  the  persons 
in  whom  it  was  vested  and  transfer  it  to  the  Master^ 
without  contravening  the  express  provisions  of  the  deed, 
and  depriving  the  authors  of  it  of  that  protection  which 
they  had,  so  anxiously,  provided  for  themselves :  Cafe  v. 
Bent(e);  Walker  y.  Walker  (f). 

Mr.  JHSe,  Mr.  Teed,  Mr.  HaUett,  Mr.  C.  HaU,  Mr. 
Oiffard  and  Mr.  Ershine  appeared  for  other  parties. 

The  Vicis-Chanckllor  : 

Nothing  has  been  stated  to  me  in  order  to  account  for 
the  decree  having  been  drawn  up  as  we  now  find  it ;  but 
I  can  easily  understand  that  the  Counsel  for  the  Plaintiff 
might  be  very  willing  to  take  any  decree  which  would 
have  the  effect  of  relieving  his  client  from  the  troublesome 
nature  of  the  trust  in  which  he  found  himself  involved. 

With  respect  to  the  deeds  themselves,  it  appears 
to  me,  in  the  first  place,  that  they  were  revocable, 
that  is,  that  the  father  and  the  son  together,  if  they 
had  pleased,  might,  immediately  after  the  execution 
of  them,  have  sold  the  estates  comprised  in  them, 
to  a  purchaser  for  valuable  consideration.  For  the 
transaction  was  nothing  more  than  a  settlement  of 
property,  to  which  in  different  forms  and  in  different 
ways  they  were  entitled,  in  a  manner  agreeable  to 
themselves  and  for  their  own  purposes.  And  the  very 
essence  of  the  trust-deed  was  that,  a  creditor,  in  order 
to  entitle  himself  to  the  benefit  of  the  trusts  declared  by 
it,  should  submit,  to  the  uncontrolled  judgment  and 
discretion  of  the  trustees,  not  only  the  amount  of  his 
debt,  but  all  the  circumstances  which  attended  it ;  and 
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also  that  the  trustees  should  take  mto  consideration,  not 
merely  what  appertained  to  the  creditor  in  respect  of  his 
debt,  but  also  what  was  the  probable  situation  of  Mr. 
Thofmas  Legh^  in  the  event  of  the  trustees  not  making 
an  arrangement  satisfactory  to  the  creditors:  because 
the  personal  liberation  of  Mr.  Thomas  Legk  was  a  main 
object  both  of  his  father  and  himself:  and  it  seems  to 
me  that  it  was  a  trust  which  this  Court  could  not  exe- 
cute. I  do  not  see  how  the  Court  could  execute  the 
trust,  unless  both  the  father  and  the  son  had  consented, 
in  some  way,  that  there  should  be  a  very  different  ar- 
rangement from  that  which  appears  on  the  face  of  the 
deeds. 


But,  however  that  may  be,  there  is  not  one  word,  in 
this  decree,  which  amounts  to  anything  like  a  declara- 
tion that  the  trusts  of  the  deeds  ought  to  be  performed, 
or  to  an  order  that  they  should  be  performed  uiider 
the  direction  of  the  Court.  But  the  decree  does  contain 
a  direction  that  the  Master  should  take  an  account  of  the 
debts. 


It  struck  me,  at  first,  that  the  only  circumstance 
which  was  in  favour  of  the  creditorsi  was  that  it  might 
be  said  that,  as  the  decree,  upon  the  face  of  it,  gave 
the  creditors  a  benefit,  it  would  be  setting  very  evil 
example,  if  the  Court  held  out  that  it  was  going  to  give 
a  benefit  to  the  creditors,  and,  ultimately,  should  refuse 
to  give  it.  But  I  think  that  the  real  answer  to  that  is 
what  was  stated  by  Mr.  Lloyd^  namely,  that  the  parties 
could  have  no  other  benefit  under  the  decree  than  that 
which  the  Court,  having  regard  to  the  pleadings  and  the 
whole  of  the  case,  was  justified  in  giving ;  and  that,  if 
there  did  not  appear,  independently  of  the  decree,  to  be 
any  right,  on  the  part  of  the  creditors,  to  claim  the  benefit 
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of  the  trustrdeedg,  they  could  not  have  it  merely  because 
the  decree  had  affected  to  give  it  them.  But  the  truth 
is  that  the  decree,  in  its  terms,  has  not  given  them  any- 
thing. It  directs  that  the  Master  shall  take  an  account 
of  the  trust-estates,  tithes  and  premises  comprised  in 
the  deeds,  and  of  the  rents,  profits,  income  and  produce 
thereof;  and  also  of  all  the  debts  due  from  ThomcLsLegh 
at  the  date  of  the  deeds,  and  compute  interest  on  such 
of  them  as  carried  interest ;  and  that  he  should  advertise 
for  all  persons  claiming  to  be  creditors  of  Thomas  Legh^ 
to  come  in  before  him  and  prove  their  debts,  and  fix  a 
peremptory  day  for  that  purpose,  and  that  those  who 
should  not  come  in  and  prove  their  debts  by  the  time  so 
to  be  limited,  should  be  excluded  the  benefit  of  the 
decree :  but  what  benefit  the  decree  gives  them,  I  am 
unable  to  conceive. 
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And  therefore  the  case  stands  thus :  that  the  father 
and  the  son  might  have  destroyed  the  trust-deeds ;  but 
they  did  not ;  they  allowed  them  to  stand  as  they  were 
made.  But  the  Court  has  not  taken  upon  itself  to  exe- 
cute the  trusts  of  the  deeds,  though  it  has  given  a  direc- 
tion for  the  purpose  of  ascertaining  who  the  general 
creditors  of  the  father  and  son  were.  The  consequence, 
therefore,  is  that,  as  far  as  the  creditors  are  concerned, 
except  those,  who  have  been  found  to  be  debenture-cre- 
ditors, and  excepting  Mr.  Drever^  the  Plaintiff,  who 
stands  in  the  situation  of  a  trustee  with  the  fund  in 
his  hand  which  you  cannot  very  well  take  from  him  until 
you  have  satisfied  his  debt,  no  relief  in  this  Cause  can  be 
administered. 


Declare  that  the  amount  due  to  the  Defendants,  the 
Vol.  XVI,  n  n 
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debenture-creditorsy  and  the  amount  reported  due  to  the 
Plaintiff,  ought  to  be  paid  out  of  the  funds  and  property 
subject  to  the  trusts  of  the  indenture  of  declaration  of 
trust  of  the  4th  day  of  July  1822 :  refer  it  back  to  the 
Master  to  ascertain  what  is  now  due  for  principal  and 
interest  in  respect  of  the  said  debenture-debts :  order 
the  Master  to  ascertain  what  is  now  due  to  the  Plaintiff, 
for  principal  and  interest  in  respect  of  the  debt  by  the 
Master's  report  found  to  be  due  to  him :  order  so  much 
of  the  65,841/.  Consols  standing  in  the  name  of  the  Ac* 
countant- General  in  trust  in  the  Cause,  ''The  Tithe 
Account,^  as  will  be  sufficient  to  raise  the  amount 
reported  due  to  the  debenture-creditors  and  the  Plaintiff, 
to  be  sold ;  and  order  that,  out  of  the  money  to  arise 
by  such  sale,  the  amounts  which  shall  be  reported  due  to 
the  debenture-creditors  and  the  Plaintiff,  be  paid  to 
them :  declare  that,  according  to  the  true  construction 
of  the  several  deeds  of  trust  of  the  4th  day  of  July  1822 
and  in  the  events  which  have  happened,  the  surplus 
tithes,  monies,  stocks,  funds,  securities  and  estates 
therein  comprised  and  the  trusts  whereof  are  thereby 
declared,  remaining  after  the  satisfaction  of  the  debts 
hereinbefore  provided  for,  are  held  upon  the  trusts  by 
the  indenture  or  deed  of  trust  of  the  4th  of  July  1822 
declared  concerning  the  tithes  which  should  remain 
unsold  after  answering  the  trusts  and  purposes  of  that 
indenture,  or  the  trust-monies,  stocks,  funds  and  secu- 
rities which  should  remain  in  hand  or  not  be  wanted  for 
the  purposes  of  that  indenture :  declare  that  the  De- 
fendant Richard  Banastre  Legh^  the  tenant  for  life 
under  the  trusts  of  the  said  indenture,  is  entitled  to  the 
annual  produce  of  the  tithes  which  have  accrued  since 
the  25th  day  of  April  1829  (the  day  of  his  father's 
death)  after  deducting,  thereout,  the  interest  which, 
once  that  time,  has  been  payable  in  respect  of  the  debts 
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hereinbefore  provided  for:  and  refer  it,  to  the  Master^ 
to  take  an  account  of  what  is  due  to  the  said  Defendant 
Richard  Bancutre  Legh,  having  regard  to  the  declaration 
aforesaid. 
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1  HE  testator  in  this  Cause  died  in  February  1845, 
having,  by  his  will  dated  in  June  1844,  bequeathed  his 
residuary  personal  estate  to  trustees  in  trust  for  certain 
charitable  societies. 

The  decree  in  the  Cause  directed  the  Master  to  take 
an  account  of  the  testator^s  personal  estate  possessed  by 
the  Defendants,  his  executors ;  to  distinguish  what  part 
of  it  (if  any)  consisted  of  money  due  on  mortgages,  or  of 
railway-debentures,  shares  in  bridges,  or  of  chattels  real 
or  otherwise  savouring  of  the  realty ;  and  to  inquire  and 
state  whether  the  testator  had  standing  in  his  name  at 
his  death,  any  and  what  shares  in  the  Durham  and 
Northumberland  District  Bank :  and  the  decree  ordered 
that  such  inquiries  should  be  without  prejudice  to  any 
question  on  the  Statutes  of  Mortmain. 

The  Master  found  that  the  testator  was,  at  his  death, 
possessed  of  1200/.  due  on  a  mortgage  of  certain  lease- 
hold tenements :  a  debenture  of  the  Newcastle  and  Car- 
lisle  Railway  Company  for  600/. :  a  debenture  upon  the 
tolls  of  Morpeth'hridge^  for  the  like  sum :  and  that  the  tes- 
tator was  also,  at  his  death,  possessed  of  the  following 
chattels  real,  namely,  six  hundred  shares  in  the  Durham 
and  Northumberland   District    Bank,   the  property  of 
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1849.  which  consisted,  amongst  other  things,  of  freehold  and 

Myers         copyhold  hereditaments,  and  money  due  on  mortgage  of 
V.  freehold,  copyhold  and  leasehold  hereditaments ;  and  that 

Perioal.  |.jjg  aforesaid  mortgage  for  1200/.,  railway-debenture, 
bridge-debenture  and  bank-shares  were  all  chattels  real 
or  savouring  of  the  realty,  except  as  far  as  the  bank- 
shares  and  railway-debenture  were  respectively  altered 
or  varied  in  respect  of  their  nature  or  quality  of  such 
chattels  real  as  aforesaid  (if  they  were,  at  all,  so  altered 
or  varied)  by  a  certain  deed  of  settlement  dated  the 
1st  of  July  1836,  whereby  the  shares  in  the  bank  were 
declared  to  be  personal  estate,  and  by  an  Act  of  Parlia- 
ment of  the  13th  of  April  1839,  whereby  the  shares 
in  the  railway  were  declared  to  be  personal  estate. 

The  Act  of  Parliament  referred  to  by  the  Master^  was 
the  Act  passed  for  making  the  railway.  The  61st  sec- 
tion of  it  empowered  the  railway  company,  in  case  the 
sum  of  300,000/.  thereby  authorized  to  be  raised,  should 
be  found  insufficient  for  the  purposes  of  the  undertaking, 
to  borrow,  from  time  to  time,  any  further  or  additional 
sum  or  sums,  not  exceeding,  in  the  whole,  100,000/.  on 
the  credit  of  the  undertaking,  and  to  assign  the  property 
of  the  undertaking  and  the  rates  arising  or  to  arise  by 
virtue  of  the  Act,  or  any  part  thereof,  as  a  security  for 
any  such  further  or  other  sum  or  sums  of  money  to  be 
borrowed  as  aforesaid,  with  interest,  to  such  person  or 
persons  as  should  advance  the  same,  by  any  assignment 
under  the  common  seal  of  the  company,  in  the  words  or 
to  the  effect  following,  that  is  to  say :  '^  By  virtue  of  an 
Act  passed  in  the  tenth  year  of  the  reign  of  his  Majesty 
King  George  the  Fourth,  intituled,  &c.,  we  the  company 
of  proprietors  of  the  Newcastle-upon-Tyne  and  Carlisle 
Railway,  incorporated  by  and  under  the  said  Act,  in  con- 
sideration of  the  sum  of  /.  to  us  in  hand  paid  by 
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of  do  assign  unto  the  said  1849. 

his  executors,  &c.,  the  said  undertaking         Myers 
and  all  and  singular  the  rates,  tolls  and  profits  arising  v. 

by  virtue  of  the  said  Act,  and  all  the  estate,  &c.,  of  the       P«i"gal. 
said  company  in  and  to  the  same,  to  hold  unto  the  said 
his  executors,  &c.,  until  the  said  sum 
of  /.  together  with  interest  for  the  same  after 

the  rate  of  /.  for  every  100/.  by  the  year, 

shall  be  fully  paid  and  satisfied.^^ 

The  62nd  sect,  enacted  that  the  interest  of  the 
money  which  should  be  raised  by  mortgage  as  aforesaid, 
should  be  paid,  half-yearly,  to  the  several  persons  entitled 
thereto ;  and,  in  case  the  same  or  any  part  thereof  ^ould 
be  behind  and  unpaid  for  the  time  therein  specified,  theU 
it  should  be  lawful  for  two  or  more  justices  of  the  peace 
acting  in  and  for  the  counties  therein  named,  and  they 
were  thereby  required,  on  request  to  them  made  by  or  on 
behalf  of  any  mortgagee  or  mortgagees  whose  interest 
should  be  so  in  arrear,  by  an  order  under  their  hands,  to 
appoint  one  or  more  person  or  persons  to  receive  the  whole 
or  such  part  or  parts  of  the  said  rates  as  were  liable  to 
pay  the  interest  so  due  and  unpaid  as  aforesaid;  and  the 
money  so  to  be  received  by  such  person  or  persons,  was 
thereby  declared  to  be  so  much  money  received  by  or  to 
the  use  of  such  person  or  persons  to  whom  such  interest 
should  be  then  due,  until  the  same,  together  with  the 
costs  and  charges  of  recovering  and  receiving  the  rates, 
should  be  fully  satisfied  and  paid ;  and,  after  such  inter- 
est and  costs  should  have  been  paid  and  satisfied,  that 
the  power  and  authority  of  such  receiver  and  receivers 
for  the  purposes  aforesaid,  should  cease  and  determine. 

In  the  1st  of  Vict,  the  railway  company  obtained  an  Act 
to  authorize  them  to  raise  an  additional  sum  of  300,000/. 
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The  1st  section  of  it  recited  the  Act  of  the  10th 
Oeo.  IV.  and  other  Acts  which  the  company  had  ob- 
tained. The  2nd  section  enacted  that  when  and  as 
soon  as  the  300,000/.  should  have  been  subscribed,  and 
150,0002.  part  of  it  should  have  been  raised  and  paid  by 
means  of  the  additional  shares  thereby  authorized  to  be 
created,  then  and  at  any  time  or  times  thereafter,  it 
should  be  lawful  for  the  company  to  borrow  and  take  up 
at  interest,  in  addition  to  the  sums  by  the  recited  Acts 
authorized  to  be  raised  and  borrowed,  and  the  sum 
thereby  authorized  to  be  raised  by  the  creation  of  addi- 
tional shares,  any  sum  or  sums  of  money  not  exceeding, 
in  the  whole,  the  sum  of  100,000Z.,  an  the  credit  of  the 
undertaking^  from  any  person  or  persons  willing  to  lend 
the  same,  upon  such  terms,  as  to  priority  of  ranking 
amongst  the  persons  lending  such  sum  or  sums  of  money, 
as  might  be  agreed  on  between  them  and  the  company ; 
so  always,  nevertheless,  that  all  mortgages  which  should 
have  been  given  or  made  by  the  company  before  the 
passing  of  that  Act,  should  have  priority  over  and  should 
precede  all  mortgages  and  other  securities  to  be  given  or 
made  by  the  company  in  the  execution  of  that  Act. 
The  3rd  section  enacted  that  all  powers  and  other 
clauses  tohatsoever  contained  in  the  recited  Acts  or  any 
ofthem^  so  far  as  the  same  were  not  repugnant  to  the 
provisions  of  that  Act,  should  be  applicable  to  the  shares 
by  that  Act  authorized  to  be  created  and  to  the  monies 
subscribed  for  in  respect  of  such  shares,  and  to  the 
monies  by  that  Act  authorized  to  be  borrowed^  in  the 
same  manner^  in  all  respects^  as  near  as  might  be,  as  if 
such  shares  had  been  authorized  to  be  created,  and  as  if 
such  monies  had  been  authorized  to  be  borrowed  by  the 
recited  Acts. 


The  debenture  of  the  railway  company,  held  by  the 
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testatory  was  signed  by  seven  of  the  directors  on  behalf 
of  the  company,  and  was  as  follows :  '^  In  pursuance  of 
an  Act  of  Parliament  made  and  passed  in  the  first  year 
of  the  reign  of  her  Majesty  Queen  Victoria,  inti- 
tuled *  An  Act  to  authorize  the  Newcoitle^ponrTyne 
and  Carlisk  Railway  Company  to  raise  an  additional 
Sum  of  Money  for  the  Purposes  of  their  Undertaking, 
the  Newcastle-iqMm-I^fne  and  Carlisle  Railway  Company 
promise  to  pay,  on  the  23rd  day  of  March  1847,  to 
John  Stevenson^  Esq.,  or  bearer,  the  sum  of  600/.,  so 
much  money  borrowed  on  the  credit  of  the  undertaking 
under  the  powers  of  the  said  Act,  together  with  interest 
thereon  at  the  rate  of  5/.  per  cent,  per  annum.^ 


1849. 


Myers 

V, 

Pkeigal. 


The  bridge  debenture  was  signed  by  five  of  the  com* 
missioners  appointed  under  the  Act  of  Parliament  for 
building  the  bridge,  and  it  authorized  the  treasurer  to 
the  commissioners  for  the  time  being,  by  and  out  of  the 
tolls  then  and  thereafter  to  be  received  at  the  bridge,  to 
repay,  to  the  testator,  his  executors,  &c.,  the  sum  of 
600/.,  with  interest  at  51.  per  cent,  per  annum  from  the 
date  thereof,  when  and  so  soon  as  the  treasurer  should 
be  enabled  so  to  do,  by  and  out  of  the  tolls,  according  to 
the  directions  of  the  last-mentioned  Act. 

On  the  Cause  coming  on  to  be  heard  for  further 
directions, 

Mr.  Stuart  and  Mr.  Faber^  for  the  widow  of  the  tes- 
tator, and  Mr.  MenshatD^  for  his  next  of  kin,  cited 
Knapp  V.  Williams  (a)  and  Howse  v.  Chapman  (b)  as 
authorities  that  the  bridge  debenture  was  within  the 


(a)  4  Ves.  430,  note. 


(b)  Ibid.  542. 
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Statute  of  Mortmain ;  and  Finch  v.  Squire  (c),  as  an 
authority  that  the  railway  debenture  (which,  they  said, 
was  very  different  from  a  share  in  the  railway  and,  there- 
fore, was  not  affected,  as  to  its  nature  or  quality,  by 
the  Act  of  the  10th  Oeo.  IV.)  was  within  the  same 
statute. 


With  respect  to  the  shares  in  the  bank,  they  said  that 
the  banking  company  was  not  a  corporation  ;  that  every 
shareholder  was  interested  in  the  property  of  the  com- 
pany, and  that  its  property  consisted  of  freehold  and 
copyhold  estates  and  chattels  real ;  and,  consequently, 
the  testator^s  shares  in  the  bank  were  within  the 
statute. 

Mr.  Teed  and  Mr.  Hughes  appeared  for  the  executors. 

Mr.  James  Parker  and  Mr.  WethereU  appeared 
for  the  charitable  societies.  They  admitted  that  the 
bridge  debenture  was  within  the  statute,  but  con- 
tended that  the  bank  shares  and  the  railway  deben- 
ture were  not:  for  the  bank  was  a  joint-stock  bank 
established  pursuant  to  7  Geo.  IV .  c.  46  (for  regulating 
copartnerships  of  certain  bankers  in  England^  &c.)  ;  the 
shares  in  it  were  declared  to  be  personal  estate  by  its 
deed  of  settlement;  and  a  shareholder  had  only  an 
interest  in  the  profits  of  the  concern,  and  could  not  lay 
his  hand  upon  any  part  of  the  property  belonging  to  it, 
and  say  it  was  his :  March  v.  The  Attorney-General  {d)^ 
The  Attomey-Oeneral  v.  Giles  (c),  Thompson  v.  Thomp- 


(c)  lOVes.  41. 

id)  5  Beav.  433. 

(<?)    Ibid.  436,  cited,  and 


reported    in   5    Law  Joium. 
New  Series. 
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s<m(f)y  Hilton  v.  CHraud{g)^  and  Sparling  v.  Par-  1849. 

*^(*)-  Myers 

V, 

The  Ftce-CAanctfObr.— In  2%owp50«  v.  Thompson  the  P»»ig^- 
shares  in  the  gas-hght  and  coke  company,  were  expressly 
declared,  by  the  Act  of  Parliament  by  which  the  com- 
pany was  incorporated,  to  be  personal  estate ;  and,  in 
Hilton  v.  Giraudt  the  capital  of  the  London  Dock  Com- 
pany was  declared,  in  like  manner,  to  be  personal  estate. 
In  the  present  case,  the  shares  in  the  bank  are  declared 
to  be  personal  estate  by  the  deed  of  settlement;  but 
that  is  nothing  more  than  an  agreement  between  the 
partners  themselves. 

Argument  for  the  Charities^  resumed. — With  respect 
to  the  railway  debenture,  that  was  a  security  given  under 
the  Act  of  the  1st  of  Vict.— The  Act  of  the  10th  of 
Geo.  IV.,  by  which  the  railway  company  was  incorpo- 
rated, enabled  the  company  to  raise  money  by  mortgage 
of  the  property  or  rates  of  the  undertaking;  but  the 
Act  of  Victoria  did  not  prescribe  that  mode  of  raising 
money:  it  authorised  the  company  to  raise  it  in  any 
way  they  could ;  and  the  company  have  found  persons 
willing  to  lend  them  money  on  instruments  called  deben- 
turesy  but  which,  in  fact,  are  nothing  more  than  promise 
sory  notes  of  the  company:  they  neither  give  the 
holders,  nor  enable  them  to  acquire  any  interest  in 
land ;  they  confer  nothing  more  than  a  claim,  enforce- 
able by  action,  against  the  company.  We  submit 
therefore  that  the  Master  has  come  to  a  wrong  conclu- 
sion with  respect  to  the  railway  debenture,  as  well  as 
with  respect  to  the  bank  shares. 

(/)  1  Coll.  381.  {g)  1  De  Gex  &  Smale,  183. 

(A)  9  Beav.  450. 
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1849.  Mr.  FabeTj  in  reply. 

^        ^        ^ 
Myers  The  case  of  Sparling  v.  Parker  does  not  apply  to  the 

Pkrioal.  ^^>^  shares.  There  the  company  was  a  body  corporate ; 
which  makes  all  the  difference.  The  banking  company, 
in  this  case,  is  a  mere  copartnership ;  and  every  indi- 
vidual shareholder  has  an  interest  in  the  real  estates 
and  chattels  real  belonging  to  it. 

The  Vice- Chancellor. — I  will  not  trouble  you  with 
respect  to  the  bank  shares;  for  it  seems  to  me  that 
they  are,  necessarily,  chattels  real.  I  should  have 
thought  that  Sparling  v.  Parker  was  a  perfectly  plain 
case.    What  do  you  say  to  the  railway  debenture ! 

Mr.  Faber.— By  the  62nd  sect,  of  the  10th  Geo.  IV. 
the  rates  of  the  railway  company  are  made  available  to 
the  payment  of  the  interest  of  the  money  borrowed 
under  that  Act ;  and  the  Srd  sect,  of  the  Act  of  the 
1st  of  Vict,  enacts  that  all  powers  and  clauses  con- 
tained in  the  former  Act  shall  be  applicable  to  the 
monies  authorized  to  be  borrowed  by  the  latter :  there- 
fore, the  interest  of  the  money  secured  by  the  debenture, 
is  payable  out  of  the  rates :  Knapp  v.  Williams. 

The  Vice- Chancellor. — In  that  case  the  very  tolls  of 
the  turnpike  road,  were  assigned  to  the  lender  of  the 
money. 

Mr.  Faber. — It  matters  not  whether  the  tolls  or  rates 
are  expressly  assigned  or  not.  If  they  are  a  security 
for  the  money,  a  charity  cannot  claim  it :  Collinson  v. 
Pater  (i).  In  that  case  a  mere  judgment-debt  was 
held  to  be  within  the  statute. 

(t)  2  Rus8.  &  Myl.  344. 
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The  Vick-Chancellob  : 

As  I  have  already  expressed  it  to  be  my  opinion  that 
the  bank  shares  are  within  the  Statute  of  Mortmain, 
and  as  the  Counsel  for  the  charitable  societies  h&ve 
admitted  that  they  could  not  claim  the  bridge  deben- 
ture, the  only  question  that  I  have  to  decide,  is  whether 
the  railway  debenture  is  within  the  statute :  and  my 
opinion  is  that  it  is  not. 

The  Act  of  the  1st  of  Vict,  authorizes  the  railway 
company  to  borrow  money  on  the  credit  of  their  under- 
taking :  and  it  provides  that  all  mortgages  which  shall 
have  been  made,  by  the  company,  prior  to  the  passing 
of  the  Act,  shall  have  priority  over  all  mortgages  and 
other  securities  to  be  given  or  made,  by  the  company, 
in  the  execution  of  the  Act.  Then  the  third  sect, 
enacts  that  all  powers  and  other  clauses  contained  in  the 
recited  Acts,  or  any  of  them,  shall  be  applicable  to  the 
shares  by  that  Act  authorized  to  be  created,  and  to  the 
monies  subscribed  for  in  respect  of  such  shares,  and  to 
the  monies  by  that  Act  authorized  to  be  borrowed,  in 
the  same  manner,  in  all  respects,  as  near  as  may  be,  as 
if  such  shares  had  been  authorized  to  be  created,  and  as 
if  such  monies  had  been  authorized  to  be  borrowed  by 
the  recited  Acts.  But  the  Act  of  the  10th  of  Geo. 
IV.,  which  is  one  of  the  recited  Acts,  gives  something 
very  different  from  a  general  charge  on  the  rates.  The 
62nd  section  of  that  Act,  after  directing  that  the  inter- 
est of  the  money  which  should  be  raised  by  mortgage, 
should  be  paid  half-yearly,  says  that,  in  case  the  same  or 
any  part  of  it  shall  be  behind  and  unpaid  for  the  space 
of  twenty-one  days,  and  shall  not  be  paid  within  seven 
days  after  demand  thereof,  two  or  more  justices  of 
the  peace,  on  request  to  them  made  by  or  on  behalf  of 
any  mortgagee  whose  interest  shall  be  so  in  arrear. 


HI 


184Q. 


Mybbs 
Pbrigal. 


542 


CASES  IN  CHANCERY* 


1849. 


Myers 
Pbrigal. 


shall  appoint  one  or  more  person  or  persons  to  receive 
the  whole  or  such  part  or  parts  of  the  said  rates 
as  are  liable  to  pay  such  interest  so  due  and  unpaid  as 
aforesaid.  The  language,  you  will  observe,  is,  to  receive 
the  whole  or  such  part  or  part«  of  the  said  rates  as  are 
liable  to  pay  the  interest.  But,  by  the  debenture  in 
question,  the  rates  are  not  made  liable  at  all.  It  con- 
tains nothing  that  amounts  either  to  an  assignment  of 
the  rates,  or  to  a  declaration  that  they  shall  be  liable. 
It  amounts  to  nothing  more  than  a  promise  to  pay  600Z., 
so  much  money  borrowed  on  the  credit  of  the  under- 
taking. Therefore  it  cannot  give  the  holder  whose 
interest  is  in  arrear,  any  right  to  apply  to  the  justices  of 
the  peace,  under  the  62nd  sect,  of  the  Act  of  Oeo.  IV., 
to  appoint  a  receiver  of  the  rates.  That  section  seems 
applicable  only  to  a  case  in  which,  by  means  of  an 
instrument  which  a  creditor  holds  in  his  hands,  the 
rates  are  made  liable  to  pay  the  interest.  But  even 
supposing  that  view  not  to  be  the  correct  one,  it  is  only 
a  mode  of  using  an  instrument  which  a  person  holds  in 
his  hands.  An  ordinary  promissory  note  may  be  made, 
in  a  circuitous  way,  to  aiTect  the  land  of  the  party  liable 
to  pay  the  money  due  on  it ;  because  the  holder  may 
obtain  a  judgment  in  an  action  against  the  drawer,  and 
may  then  take  his  land  in  execution ;  but  no  one  would 
call  such  a  security  a  charge  on  the  land. 


My  opinion,  therefore,  is  that  this  railway  debenture 
is  not  a  charge  upon  land,  and  does  not  come  within  the 
Statute  of  Mortmain. 
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SHELTON  V.  WATSON.   ^/  1849: 

26th  Februarj. 

1  HE  will  of  John  Sheltoriy  the  testator  in  this  Cause,   ^      ^      a     a 

'  '  Executory  trust. 

was,  partly,  as  follows  :  "  My  desire  and  commands  are  ^j//. 

that  a  landed  estate  shall  be  purchased,  as  soon  as  prac-     Construction. 

ticable,  to  the  full  amount  of  my  property,  deducting  "     T7 

only  lOOOZ.,  which  I  bequeath  to  my  god-daughter  Miss  ed  an  estate  to 

Fanny  Codd  ;  and  that  such,  the  said  estate,  shall  then  l>e  purchased 

he  made  hereditary  and  settled  upon  my  constituted  heir.         personal 

To  avoid  the  chicanery  of  law,   I  will  explain  myself  estate,  and  made 

further,  in  order  that  my  meanine  and  intentions  may  be  "^''^^J.^T  *"*« 

^  o  J  settled  upon  his 

plain,  and  not  be  thwarted  and  rendered  nugatory  by  there  constituted 

law  technicalities  or  the  want  of  them.     My  wish  and  l^eir  and  then  to 

desire  are  that  my  executors  should,  with  the  monies  I  Y^^in  or  dyine 

have,  purchase,  to  the  best  advantage,  an  estate  which  is  without  issue,  as 

to  be  made  hereditary  and  settled  upon  my  here  consti-  ^®  ^^^^^  *^ 

tuted  heir,  and  to  descend  to  his  heirsj  or,  dying  without  testator  then 

issue,  as  I  shall  now  provide  for.     I  hereby  constitute,  constituted  his 

nominate  and  appoint  my  nephew,  William  Shelton^  my  his*  heir  and  suc- 

heir  and  successor ;  and  the  said  estate,  when  purchased,  cessor,  and  di- 

18  to  be  settled  on  him,  his  heirs  and  successors,  in  the  ^ected  the  estate, 

when  purchased, 
direct  male  line  lawfully  begotten  and  born  in  wedlock,  to  be  settled  on 

In  case  my  said  nephew,  William,  die  without  issue,  the  W.  S.  his  heirs 

and  successors  in 
the  direct  male 
line,  lawfully  begotten  and  bom  in  wedlock  ;  and  in  case  W»  S.  should 
die  without  issue,  the  estate  to  devolve  to  his  brother  F.  S,,  his  heirs 
and  successors,  lawfully  begotten  and  born  in  wedlock  in  the  direct 
male  line.  The  testator  then  declared  that  his  object,  intent,  desire 
and  command  was  that  the  estate  should  never  pass  out  of  his  family^ 
and  that  no  person  should  hold  it  under  any  other  name  than  the  one 
he  bore  of  Shelton, 

The  Court  directed  the  estate  to  be  settled  on  W.  8, /or  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male ;  with  remainders 
to  F.  B.  for  life  and  to  his  first  and  other  sons,  in  tail  male. 
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fiaid  estate  to  devolve  to  his  brother,  Frederick  Shelton^ 
his  heirs  and  successors,  lawfully  begotten  and  bom  in 
wedlock,  in  the  direct  male  line ;  and,  in  case  of  his  also 
dying  without  issue,  the  said  estate  then  to  devolve  upon 
his  brother,  John  Shelton,  his  heirs  and  successors,  law- 
fully begotten  and  bom  in  wedlock,  in  the  direct  male 
line ;  but,  in  the  event  of  his  dying  also  without  issue, 
the  said  estate  then  to  devolve  upon  my  next  heir  and 
successor  in  the  eye  of  the  law,  and  to  his  heirs  and  suc- 
cessors in  perpetuity ;  my  object,  intent^  desire  and  com- 
mand being  that  the  said  estate  shall  never  pass  out  of  my 
family^  and  that  no  person  shall  hold  it  under  any  other 
name  than  the  one  I  bear  of  Shelton.  In  confirmation 
of  the  above  being  the  full  extent  of  my  wishes  and 
desire,  I  here  underneath  affix  my  signature.^^ 


The  bill  was  filed  by  William  Shelton  :  and  the  ques- 
tion at  the  hearing  of  the  Cause,  was  whether  the  estate, 
directed  by  the  testator  to  be  purchased,  ought,  as  the 
Plaintiff  contended,  to  be  limited  to  the  Plaintiff  in  tail, 
or,  as  the  Defendants  contended,  to  the  Plaintiff  for  life, 
with  remainder  to  his  first  and  other  sons,  in  tail  male, 
with  remainders  to  his  brothers  Frederick  and  John^ 
successively,  for  lifci  and  to  their  first  and  other  sons, 
in  tail  male»  with  remainder  to  the  testator's  right  heirs. 

Mr.  Rolt  and  Mr.  Osborne,  for  the  Plaintiff,  said  that 
this  case  was  distinguishable  from  PapiUon  v.  Voice  (a), 
and  Leonard  v.  The  Earl  of  Sussex  (b)  ;  because,  in  the 
former  of  those  cases,  the  testator  bad  directed  the 
estate  to  be  settled  on  the  first  taker  for  life,  and,  in 
the  latter,  that  it  should  not  be  in  the  power  of  the  first 
taker  to  dock  the  entail :   but  the  testator,  in  the 


{a)  2P.  W.  471. 


(b)  2  Vem.  526. 
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present  case,  had  not  only  given  no  such  directions,  but 
had  directed,  in  the  most  peremptory  language,  that  the 
estate  should  be  made  hereditary  and  settled  upon  the 
Plaintiff,  his  constituted  heir,  and  descend  to  his  heirs ; 
and,  therefore,  the  Court  could  not  direct  the  estate  to 
be  limited  to  the  Plaintiff  for  life  only,  for,  then  the 
estate  would  not  be  made  hereditary  in  him,  nor  would 
it  descend  to  his  heirs ;  but  they  would  take  it  as  pur- 
chasers ;  Seale  v.  Seale  (c),  Blackburn  v.  Stables  (d)^ 
Brittan  v.  Tunning  (e)  andJervoise  v.  The  DuheofNorth" 
vmberland{f\  where  copyholds  were  devised  to  Ralph 
William  Qrey^  to  be  entailed  on  his  male  heirs,  and, 
failing  such,  to  pass  to  his  next  brother,  and  so  on  from 
brother  to  brother ;  and,  though  Lord  Eldon  did  not 
decide  what  estate  Ralph  WilHam  Qrey  took,  yet  it 
was  pretty  clear  that  his  Lordship  was  of  opinion  that 
he  did  not  take  a  mere  estate  for  life. 


646 


1849. 


Shklton 

9. 
WATSOtf. 


Mr.  K.  Parker  and  Mr.  Roundell  Palmer^  appeared 
for  Frederick  and  John  Sheltan,  and 

Mr.  Bacon  and  Mr.  Heiherington^  for  the  trustees  of 
the  will :  but 

The  Viob-Chanobllob,  without  hearing  them,  said : 

No  one  can  read  this  will  through,  without  seeing 
that  the  testator  did  not  know  the  exact  meaning  of 
some  of  the  words  which  he  has  used. 

He  first  directs  that  an  estate  shall  be  purchased,  and 
be  made  hereditary  and  settled  upon  his  constituted 
heir.    Afterwards  he  directs  the  estate  to  be  made 


(c)  1  P.  W.  290.  (d)  2  Ves.  &  Beam.  367. 

(e)  3  Mer.  176 ;  see  Judgment.    (/)  1  Jac.  &  Walk.  559. 
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Sbbltom 
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hereditary  and  settled  on  his  there  constituted  heir,  and 
to  descend  to  his  heirs.  He  next  constitutes  his 
nephew,  William^  his  heir  and  successor,  and  directs 
that  the  estate  shall  be  settled  on  him,  his  heirs  and 
successors,  in  the  direct  male  line,  lawfully  begotten  and 
bom  in  wedlock.  But  it  is  perfectly  plain  that  the 
testator  did  not  mean  that  such  a  disposition  should 
be  made  of  the  estate  as  would  give  his  nephew, 
William^  the  absolute  interest  in  it,  or  enable  him  to 
acquire  that  interest,  and,  thereby,  prevent  it  from  going 
over  to  the  other  persons  named  in  his  will.  For  he 
says :  "  In  case  my  said  nephew,  WiUiam^  die  without 
issue,  the  said  estate  to  devolve  to  his  brother,  Frederick 
Skeltan^  his  heirs  and  successors,  lawfully  begotten  and 
bom  in  wedlock,  in  the  direct  male  line :  and,  in  case  of 
his  also  dying  without  issue,  the  said  estate  then  to 
devolve  upon  his  brother,  John  Shelian,  his  heirs  and 
successors,  lawfully  begotten  and  bom  in  wedlock,  in  the 
direct  male  line."  And  then  come  these  important, 
overruling  words :  "  My  object,  intent,  desire  and  com- 
mand being  that  the  said  estate  shall  never  pass  out  of 
my  family,  and  that  no  person  shall  hold  it  under  any 
other  name  than  the  one  I  bear  of  Shelton.*'  Taking 
then  the  whole  of  the  will  together,  it  seems  to  me  that 
the  only  way  to  effectuate  the  testator's  intention,  is  to 
direct  a  settlement  to  be  made  which  will  give  the  estat-e 
to  the  testator's  nephew,  William^  for  life,  with  re- 
mainder to  his  first  and  other  sons  in  tail  male,  with 
remainders  to  his  brothers,  Frederick  undJohn  and  their 
first  and  other  sons  in  like  manner  (g). 


Declare  that,  according  to  the  trae  constraction  of 
the  will  of  John  Shelton^  the  testator  in  the  pleadings 


(^)  See  White  v.  CaHer,  2  Eden,  366. 
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named,  his  residuary  estate  ought  to  be  invested  in  the 
purchase  of  real  estates  according  to  the  directions  of 
the  said  testator^s  will,  and  that  such  real  estates,  when 
purchased,  ought,  according  to  the  trusts  of  the  said  will, 
to  be  conveyed  and  settled  to  uses  in  favour  of  the  Plain* 
tiff  and  his  issue  male  in  strict  settlement,  with  re- 
mainder to  the  like  uses  in  favour  of  the  defendant 
Frederick  Shelion  and  his  issue  male,  with  remainder  to 
the  like  uses  in  favour  of  the  Defendant  John  Shelion 
and  his  issue  male,  with  the  ultimate  remainder  as  in 
the  said  will  mentioned. 


1849. 


Shklton 

V, 

Watson. 


Reg.  Lib.  B.  1848,  fo.  686. 


WORTHINGTON  v.  MORGAN 


\ 


A.  DUNCAN,  Esq.  died  in  July  1839,  having,  in 
February  of  that  year,  agreed  to  sell  a  messuage  and 
garden  in  Worcester,  to  J.  F.  Corbett,  for  1400Z.,  of 
which  400Z.  was  to  be  paid  on  the  24th  of  June  then 


1849  : 
26th  February. 

Mortgage, 

Priority, 

Notice, 


A.  agreed  to  sell 
next,  when  the  purchase  was  to  be  completed,  and  the  an  estate  to  B., 

remainder  was  to  be  secured  by  a  mortgage  of  the  pre-  ^^J}^^91'',^^ 

.  ,    ^       ,^  ^  **  ^       which  400/.  was 

mises  agreed  to  be  sold.  to  be  paid  on 

the  execution  of 
In  August  1840,  the  Plaintiflfe,  who  were  the  execu-  JJaTo'oorwM 
tors  and  trustees  of  DuncarCi  will,  conveyed  the  pre-  to  be  secured  on 
.  mortgage  of  the 

C^^  ^^^#»»«HMr^i^ estate.  B,  paid  A,  the  400/.,  and  A  conveyed  the  estate  to  him ; 
^7^  /!7  c^  ^^/.  ^^^  ^®P*  possession  of  the  convevance  and  of  the  title-deeds.  Some 
^^  ^^^'  '  time  afterwards  B,  mortgaged  the  estate  to  A,  for  the  1000/.;  but, 
0  V^  ^^  in  the  interim,  he  had,  unknown  to  A,^  mortgaged  the  estate  to  C  ; 
j'^,  ,^^^  y//^  but  C  did  not  investigate  the  title  to  the  estate  or  make  any  inquiry 
,    *  relative  to  the  title-deeds. 

^•^'T^^^fe^         Held  that  A.  was  entitled  to  priority  over  C. 
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1849.  mises  to  Corbett,  in  pursuance  of  the  agreement ;  and 

WoRTHiNOTON   ^^^^^  P**^  them  400Z.  in  part  of  the  purchase-money ; 
V,  but  they  did  not  deliver,  to  him,  either  the  conveyance 

MoROAN.  Qj.  ^jjg  title-deeds  of  the  premises.  Carbeit  having  neg- 
lected to  execute  a  mortgage,  to  the  Plaintifib,  for  the 
remainder  of  the  purchase-money,  they  filed  a  bill,  in 
June  1842,  to  compel  him  so  to  do ;  and,  in  March  fol- 
lowing, they  obtained  a  decree ;  in  obedience  to  which 
he  executed  the  mortgage  in  August  following.  In  the 
mean  time,  however,  that  is  to  say,  in  April  1842,  he,  as 
the  Plainti£&  discovered  about  two  years  afterwards, 
had  mortgaged  the  premises,  to  the  Defendant,  Morgan^ 
for  400/. 

In  November  1847,  the  bill  in  this  Cause  was  filed, 
charging  that  Morgan  claimed  priority,  in  respect  of  his 
mortgage,  over  the  charge,  lien  or  mortgage  of  the 
Plaintiff ;  but  that,  Morgan  y  previously  to  and  at  the 
time  of  the  execution  of  his  mortgage,  had  notice,  either 
actual  or  constructive,  of  the  terms  on  which  Corbett 
had  purchased  the  premises,  and  that  1000/.,  part  of  the 
purchase-money,  remained  unpaid  and  due  on  the  secu- 
rity of  the  premises :  that  Morgan  did  not,  nor  did  any 
person  on  his  behalf,  investigate  the  title  to  the  premises 
or  require  to  see  the  title-deeds  thereof^  or  ever  see  or  in- 
spect the  conveyance  of  the  premises  from  the  Plaintiffs  to 
Corbett ;  and  that,  previously  to  and  at  the  time  when 
the  mortgage  was  made  to  him,  he  well  knew  that  the 
title-deeds  and  the  conveyance,  were  in  the  possession 
of  the  Plaintifik,  and  that  they  had  never  been  delivered 
to  Corbett,  The  bill  then  alleged  that  Corbett  became 
bankrupt  in  May  1846,  and  that,  in  August  1847,  his 
assignees,  being  satisfied  that  the  premises  were  not 
worth  the  sum  of  1302/.,  which  was  then  due  to  the 
Plaintiffi  on  the  security  of  their  mortgage,  released  the 
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equity  of  redemption  of  the  premises,  to  the  Plaintiff,  in  1849. 

consideration  of  that  sum.    The  bill  prayed  that  an  ac-  Worthington 
count  might  be  taken  of  what  was  due,  to  the  Plaintiffs,  v. 

on  their  mortgage,  or  for  so  much  of  the  purchase-  Morgan. 
money  of  the  premises  as  remained  unpaid;  and  that 
Morgan  might  pay  the  Plaintiffs  what  should  be  found 
due  on  taking  that  account ;  tftey^  in  that  case^  offering 
to  waive,  in  his  favour,  the  release  of  the  equity  of 
redemption  ;  and  that,  in  default  of  such  payment,  Mor- 
gan might  be  foreclosed  of  all  right  and  equity  of  re- 
demption in  the  premises. 

Morgan,  by  his  answer,  admitted  that  neither  he 
nor  any  person  on  his  behalf,  investigated  the  title  to  the 
premises,  or  required  to  see  the  title-deeds  thereof  or  see 
or  inspect  the  conveyance  to  Corbett ;  but  he  denied 
that  he  knew,  when  the  mortgage  was  made  to  him,  that 
the  title-deeds  and  the  conveyance,  were  in  the  posses- 
sion of  the  Plaintifis,  and  that  they  had  never  been  de- 
livered to  Corbett ;  or  that  he  was  aware  of  the  terms  on 
which  Corbett  had  purchased  the  premises,  or  that  any 
part  of  the  purchase-money  remained  impaid.  The 
answer  further  stated  that,  if  all  the  estate,  right 
and  interest,  of  Corbett  and  his  assignees,  in  the  pre- 
mises, had  become  vested  in  the  Plaintif&,  their  al- 
leged security  had  become  merged,  and  they  had  be- 
come and  were,  with  respect  to  the  Defendant,  in  the 
position  of  mortgagors ;  the  Defendant  being  a  mort- 
gagee having  the  legal  estate;  by  reason  whereof,  he 
insisted  that  the  Plaintiffs  were  not  entitled  to  the 
relief  prayed  by  their  bill :  and  he  claimed  the  same 
benefit  of  that  defence,  as  if  he  had  demurred  to  the 
bill. 

Mr.  Bethell  and  Mr.  Archibald  Smith,  for  the  Plain- 

00  2 
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1849.  tiflb,  cited  Dryden  y.  Frost  (a)«  which  they  said  very 

WoRTHiNGTON  ^^^^^Y  resembled  the  present  case.    They  referred  also 
«.  to  Thompson  v.  Kendall  (ft),  Mocatta  v.  Mttrgatroyd  (c), 

Morgan.  Greswold  v.  Marsham  {d  ),  and  2^orftcs  v.  Moffatt  («),  in 
order  to  show  that  the  Phuntifib  had  not  merged  their 
charge  by  taking  a  conveyance  of  the  equity  of  redemp- 
tion of  the  premises. 

Mr.  Stuart  and  Mr.  Martindah,  for  the  Defendant, 
said  that  the  mere  omission,  on  the  part  of  their  client, 
to  call  for  the  title-deeds,  was  not  sufficient  to  postpone 
his  security  to  the  security  taken  by  the  Plaintifi :  and 
they  relied  on  their  client  having  taken  his  security 
without  notice  of  the  Plaintifls'*  claim,  and  on  his  having 
got  the  legal  estate  in  the  premises :  Allen  v.  Knight{f). 

The  Vigb-Changbllor  : 
I  entirely  acquiesce  in  what  was  said,  by  the  Lord 
Chancellor,  in  Allen  v.  Knight;  but  this  case  is  quite 
different  from  that. 

Here  the  house  and  garden  were  sold,  by  Duncan 
to  Corbettj  in  1839 ;  and,  Duncan  having  died  before 
the  sale  was  completed,  the  trustees  of  his  will  con- 
veyed the  house  and  garden  to  Corbett;  but,  as 
they  received  only  part  of  the  purchase-money,  they 
kept  possession  of  the  conveyance  and  of  the  title- 
deeds.  In  1842,  Corbett  mortgaged  the  tenements  to 
Morgan^  (who,  evidently,  was  not  much  skilled  in  the 

(a)  3  Myl.  &  Or.  670.  (e)  18  Ves.  384. 

(6)   Ante,  Vol.  IX.  page         (/)  5  Hare,  272 ;  and,  on 

397.  appeal,  16  Law  Journ.  N.  S. 

(c)  1  P.  W.  393,  see  395.  370;  and  11  Jurist,  527. 
{d)  2Chan.  Ca.  170. 
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law  of  real  property,)  and  he  omitted  to  ask  for  the  1849. 

WORTHINGTON 
V. 

Now,  in  this  country,  the  title  to  chattels,  as  was  ob-  Morgan. 
served  by  Lord  EldoUy  is  evidenced  by  possession ;  but 
the  title  to  land,  is  evidenced  by  written  instruments. 
Therefore,  it  was  the  duty  of  Morgan,  before  he  took 
his  mortgage,  to  ask  for  the  deeds;  and,  if  he  had 
asked  for  them,  he  would  have  learnt  that  they  were  in 
the  possession  of  persons  who  claimed  a  lien  or  charge, 
upon  the  tenements,  for  unpaid  purchase-money.  And 
I  think  that  he  must  be  taken  to  have  had  notice  of 
those  circumstances  which,  if  he  had  not  neglected  his 
duty,  would  have  come  to  his  knowledge. 

Therefore  I  shall  declare  that  the  lien  of  the  Plain- 
tiffii  is  unaffected  by  MorgatCs  mortgage,  and  that  the 
Plaintiffs  are  the  first  incumbrancers  on  the  tenements  ; 
and  I  shall  make  a  decree,  for  a  foreclosure,  against 
Morgan,^ 

Reg.  Lib.  B.  1848,  fo.  686  b. 


*  There  was  nothing  special  in  the  decree :  it  directed  the 
Plaintiffs  to  convey  the  mortgaged  premises  to  the  Defendant, 
on  his  paying  them  their  priDcipal,  interest  and  costs,  within 
six  months  after  the  Master  should  have  made  his  report ;  and, 
on  the  Defendant  making  default  therein,  that  he  should  be 
foreclosed. 
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27th  library  BORTON  v,  BORTON.  / 

and 

Ist  March.  JOHN  REPTON,  Esq.  made  his  will  dated  the  27th 

•^.,-  of  May  1809 ;    and  thereby,  after  appointing  William 

Construction.  Lubbock,  James  Marsh,  and  his  nephew,  William  Rep- 

ton,  the  executors  thereof,  and,  together  with  Elizabeth 

Testator  gave  jjjg  ^jfg^  ^.j^^  guardians  of  his  daughter,  Elizabeth,  during 

his  personal         ^^^  minority,  he  expressed  himself  thus . 
estate  to  trus- 

his  wife  for  life  "  ^  authorize,  empower  and  direct  my  said  executors 
and  after  her  or  the  survivor  of  them,  his  executors  or  administrators, 
H  htp°  h  **  ^^^^  *®  convenient  can  be  after  my  decease  or  they 
was  an  infant  at  shall  think  fit,  to  sell  and  dispose  of,  either  by  public 

his  death :  "  the  auction  or  private  contract  as  they  shall  deem  most  ad- 
same  to  be  al-        .    • ,       „       J,  t     3      A  A 
ways  considered  disable,  all  and  every  my  messuages,  lands,  tenements, 

as  vested  in  her  hereditaments  and  real  estate  whether  freehold  or  copy- 
upon  her  attain-  j^^jj  ^^  ^f  ^^y^^^  tenure  and  wheresoever  being,  for 
mg  twenty-one,  ,     -^  ,     .     j  i. 

and  to  be  subject  the  best  price  and  most  money  that  can  be  obtained  for 

to  her  disposi-     the  same ;    and  to  receive  the  rents  thereof  until  the 
tion  thereof;" 
and,  by  a  subse- 
quent clause,  the  testator  gave  the  property  over,  in  case  his  daughter 
should  die  under  twenty-one,  or  without  dvtpoiing  of  the  property  by 
her  will. 

Held  that  the  daughter  was  entitled  to  the  property,  not  abso« 
lutely,  but  only  for  life  with  a  power  to  dispose  of  it  by  will. 

Chose  in  action.  Marriage  articles.  Husband  and  wife, 
A  lady  married  before  she  attained  twenty-one,  and,  by  her  mar- 
riage articles,  she  and  her  husband  covenanted  to  assign  a  trust  fund, 
in  which  she  had  a  reversionary  interest,  to  trustees  in  trust  for  her 
and  her  husband  and  the  children  of  their  marriage.  A  bill,  for  a  spe- 
cific performance  of  the  articles,  filed,  by  the  children,  against  their 
father  and  mother,  after  the  mother's  interest  had  become  an  inter- 
est in  possession,  but  whilst  the  fund  remained  outstanding,  was  dis- 
missed. 
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same  shall  be  sold :  the  money  arising  from  such  sale  or 
sales  and  from  the  rents  thereof  in  the  mean  time,  I 
desire  may  be  added  to  and  considered  as  part  of  my  per- 
sonal estate,  and  be  subject  to  the  disposition  hereinafter 
made  thereof.  Item,  I  authorize,  empower  and  direct 
my  said  executors  or  the  survivoi'  of  them,  his  executors 
or  administrators,  to  manage,  conduct  and  carry  on  the 
farm  I  now  occupy  under  the  Right  Honourable  Lord 
Viscount  AnsaUj  during  the  remainder  of  the  said  lease 
I  hold  thereof;  and  to  renew  the  same  at  the  expiration 
thereof,  if  such  renewal  can  be  obtained  and  they,  in 
their  discretion,  shall  deem  it  advisable :  for  which  pur- 
pose I  give  to  them,  my  said  executors,  or  the  survivor  of 
them,  his  executors  or  administrators,  all  the  stock, 
crop,  implements  and  effects  whatsoever  in,  upon  or 
belonging  to  the  said  farm  and  premises  (except  my 
household  furniture  and  household  effects,  all  which  I 
give  to  the  said  EUzabethj  my  wife,  for  her  absolute  use) 
upon  this  special  trust,  nevertheless,  that  they,  my  said 
executors,  or  the  survivor  of  them,  his  executors  or  ad- 
ministrators, shall  and  do,  yearly,  pay  and  apply  the 
clear  gains  and  profits  arising  from  canying  on  the  said 
farm  and  from  the  said  stock,  crop  and  effects,  in  and 
towards  the  comfortable  support  of  the  said  JSlizabeth^  my 
wife,  and  the  maintenance,  education  and  bringing  up  of 
the  said  Elizaleth^  my  daughter,  until  the  latter  attains 
the  age  of  twenty-one  years ;  the  overplus  of  such  yearly 
profits  to  be  added  to  my  personal  estate  and  to  be  sub- 
ject to  the  provisions  after  mentioned.  And  I  also  direct 
my  said  executors  or  the  survivor  of  them,  his  executors 
or  administrators,  to  collect  and  receive  all  such  sum 
and  sums  of  money  as  may  be  due  to  me  from  any  per- 
son or  persons  whomsoever,  or  upon  any  account  what- 
soever, whether  the  same  arises  under  the  will  of  my 
late  father  deceased  or  otherwise.    The  money  to  be 
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BORTON. 


received  fi*oin  the  sale  of  my  said  real  estate,  from  the 
rents  thereof  in  the  mean  time,  from  the  profits  arising 
from  carrying  on  the  said  farm,  or  to  be  received  as  last 
mentioned,  I  direct  my  said  executors  or  the  survivor  of 
them,  his  executors  or  administrators,  to  place  out  at 
interest  on  good  real  or  government  security,  and  to 
continue  the  same  on  like  security,  together  with  such 
other  sum  or  sums  of  money  as  I  may  have  already  in^ 
vested  therein ;  with  liberty  to  alter,  vary  and  transfer 
the  same  as  they  shall  think  fit ;  always  continuing  the 
same  upon  similar  security.  The  dividends,  interest  and 
produce  thereof,  or  so  much  thereof  as  shall  be  neces- 
sary, I  desire  may  be  applied  in  the  maintenance,  edu- 
cation and  bringing  up  of  my  said  daughter,  and  in  the 
support  of  my  said  wife,  until  the  former  shall  attain  her 
said  age  of  twenty-one  years ;  and,  when  and  so  soon  as  my 
said  daughter  shall  attain  her  said  age,  then  I  give  and 
bequeath  to  her  the  sum  of  2000Z.,  part  of  my  said  per- 
sonal estate,  for  her  own  use,  benefit  and  disposal.  And 
my  will  also  is  that,  when  my  said  daughter  shall  attain 
her  said  age  of  twenty-one  years,  then  that  my  said  exe^ 
cutors,  or  the  survivor,  his  executors  or  administrators, 
shall  pay  all  the  clear  dividends,  interest  and  produce  of  my 
said  personal  estate  and  effects,  as  and  when  the  same 
shall  accrue  due,  unto  the  said  Elizabeth^  my  wife,  during 
her  life,  she  keeping  herself  single  and  unmarried  during 
the  life  of  the  said  Elizabet/i^  my  daughter,  and,  from 
and  after  the  decease  of  the  said  Elizabeth,  my  wife,  or  her 
intermarriage  in  the  lifetime  of  my  said  daughter  (which 
shall  first  happen)  then  I  give  and  bequeath  all  and  every 
my  said  personal  estate  and  effects  unto  my  said  daughter  ; 
the  same  to  be  always  considered  as  vested  in  her  upon  her 
aMaining  her  said  age  of  twenty-one  years^  and  to  be  sub- 
ject to  her  disposition  thereof.  Provided  nevertheless, 
and  my  mind  is  that,  in  case  the  said  Elizabeth^  my  vrife, 
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should,  at  any  time  hereafter  in  the  lifetime  of  my  said 
daughter^  intermarry  with  any  person  whomsoever,  then 
I  revoke  the  bequest  hereinbefore  made  to  her,  and  do, 
in  lieu  thereof,  give  and  bequeath  to  her  the  clear  yearly 
sum  of  50/.,  the  same  to  be  paid  to  her  half-yearly :  and 
my  will  further  is  that,  in  case  the  said  Elizabeth^  my 
daughter,  shall  happen  to  depart  this  life  without  attain- 
ing her  said  age  of  twenty-one  years,  or  without  disposing ^ 
hy  her  will^  of  the  property  hereby  devised  to  her^  then  \ 
that  the  same  and  every  part  thereof  shall  be  subject  to  ! 
the  disposition,  by  will,  of  the  said  Elizabeth^  my  wife, } 
whether  she  shall  be  married  or  sole,  such  disposition  ne- 
vertheless, to  be  confined  to  my  brother  and  sister,  or  my 
several  nephews  and  nieces,  or  their  respective  children, 
and  to  be  given  to  them,  some  or  one  of  them,  in  such 
shares  and  proportions  as  my  said  wife,  in  her  discretion, 
shall  think  fit :  and,  in  default  of  such  her  disposition 
thereof,  then  I  give  the  said  personal  estate  and  effects 
equally  amongst  such  of  them  as  shall  be  living  at  her 
death,  and  the  ijssue  of  such  as  may  be  dead,  such  issue 
taking  their  deceased  parenf's  share  equally  amongst 
them." 
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The  testator  died  on  the  11th  of  June  1809,  leaving 
his  wife  and  daughter  surviving.  On  the  27th  of  June 
1822,  the  daughter,  who  was  still  under  age,  married 
John  Henry  Borton,  with  the  consent  of  her  guardians. 
Shortly  before  the  marriage,  articles  for  a  settlement 
were  made  by  which  Mr.  and  Mrs.  Borton  covenanted 
that,  in  case  the  marriage  should  take  effect,  they  and 
all  other  necessary  parties,  would,  as  soon  as  the  case 
would  admit,  assign  all  the  sums  of  money  which,  under 
or  by  virtue  of  the  testator^s  will,  should  become  vested 
in  Mrs.  Borton  when  she  should  attain  twenty-one,  and 
which  she,  or  Mr.  Borton  in  her  right,  would  become 
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entitled  to  receive  on  the  death  or  second  marriage  of 
the  testator^s  widow,  to  the  trustees  of  the  articles,  in 
trust  to  invest  the  same  in  government  or  real  securities, 
and  to  stand  possessed  of  the  securities  upon  certain 
trusts  for  the  benefit  of  Mr.  and  Mrs.  Barton  and  their 
children. 


Mrs.  Barton  attained  twenty-one  in  October  1822 ; 
but  no  settlement  was  ever  made  in  pursuance  of 
the  articles.  There  was  issue  of  the  marriage  three 
children. 

The  testator^s  widow  died  in  February  1848,  without 
having  exercised  the  power  of  appointment  given  to  her 
oy  the  testator^s  will. 

The  bill  in  this  Cause  was  filed  in  May  1848.  At 
that  time,  the  sum  of  11,429^  Three  per  Cents.,  which 
had  been  purchased  with  the  proceeds  of  the  real  and 
personal  estates  of  the  testator,  was  standing  in  the 
name  of  the  Accountant' General  in  trust  in  a  suit  which 
Mrs.  Barton  (who  was  living  separate  from  her  hus- 
band) instituted,  in  1844,  for  the  administration  of  the 
testator's  estate,  and  for  the  performance  of  the  trusts 
of  his  will:  and  a  small  part  of  the  testator^s  real 
estates  remained  unsold. 


The  bill  in  this  Cause,  was  filed  by  the  children  of 
Mr.  and  Mrs.  Barton^  against  their  father  and  mother, 
the  surviving  trustees  of  the  will  and  of  the  articles,  and 
the  children  of  the  testator's  brother  and  sister  (both 
of  whom  were  dead),  praying  that  the  articles  might  be 
qfecificcdly  performed^  and  that  proper  provision  might 
be  made,  under  the  direction  of  the  Court,  for  giving 
effect  to  them  and  for  reducing  into  the  possession 
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of  Mr.  Barton^  for  that  purpose,  all  the  property  co- 
venanted to  be  comprised  in  the  settlement  agreed  to 
be  made  as  before  mentioned;  and,  for  that  purpose, 
that  the  11,429/.  Stock,  might  be  transferred  into  and 
in  trust  in  the  present  Cause,  and  might  be  declared  to 
be  subject  to  the  trusts  and  provisions  of  the  articles ; 
and  that  the  remaining  part  of  the  testator's  real  estates 
might  also  be  declared  to  be  subject  to  the  trusts  and 
provisions  of  the  articles ;  and  that  it  might  be  sold, 
and  that  the  produce  of  the  sale  and  the  rents  and 
profits  until  it  should  be  sold,  might  be  applied  hy  Marsh 
and  William  Repton^  the  surviving  trustees  thereof,  ac- 
cordingly; and  that  a  proper  settlement  might  be 
executed  in  pursuance  of  the  articles;  and  that  the 
trusts  of  the  articles  and  of  the  settlement  to  be  exe- 
cuted in  pursuance  thereof,  might  be  performed  under 
the  decree  of  the  Court ;  and  that  the  rights  and  inte- 
rests of  the  Plaintiffs  and  of  all  other  parties,  under 
the  articles  and  the  settlement  to  be  executed  in  pur- 
suance thereof,  might  be  ascertained  and  declared  and 
provided  for. 


1849. 


fiORTON 
BORTON. 


The  Cause  now  came  on  to  be  heard.  The  questions 
were  whether  Mrs.  BartoUy  on  attaining  twenty-one, 
took  an  absolute  interest,  under  the  testator's  will,  in 
the  property  to  which  her  mother  was  entitled  during 
her  widowhood,  or  only  a  life-interest  with  a  testa- 
mentary power  of  appointment :  and  whether  the  mar- 
riage-articles were  binding  upon  her. 


Mr.  Stuart  and  Mr.  Craig,  for  the  Plaintifls,  and  Mr. 
Rolt  and  Mr.  Bromley,  for  Mr.  Borton,  who  was  willing 
to  perform  the  marriage-articles,  relied  on  the  words : 
''  The  same  to  be  always  considered  as  vested  in  her 
upon  her  attaining  her  said  age  of  twenty-one  years,  and 
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to  be  subject  to  her  disposition  thereof;'*^  as  giving  Mrs. 
Borton  an  absolute  interest  in  the  property  in  question, 
on  her  attaining  twenty-one.  They  added  that  one  of  the 
events  in  which  the  property  was  expressed  to  be  given 
over,  namely,  Mrs.  Barton's  dying  before  she  attained 
twenty-one,  had  not  happened ;  and  that  the  gift  over 
in  the  other  event,  namely,  her  not  disposing  of  the  pro- 
perty by  her  will,  was  inconsistent  with  the  prior  gift, 
and  an  attempt  to  deprive  the  property  of  one  of  its 
legal  incidents,  which  was  that,  if  Mrs.  Barton  died 
intestate,  it  would  devolve  to  her  next  of  kin  ;  and, 
consequently,  that  the  gift  over,  in  that  event,  was  void. 
They  cited  Bradley  v.  Peixoto  (a),  BuU  v.  Kingston  (i), 
Ross  V.  Ross  (c),  and  Green  v.  Harvey  (d). 


Mr.  Shelfard  appeared  for  the  children  of  the  testa- 
tor^s  brother  and  sister,  and  for  the  surviving  trustees  of 
the  will  and  marriage-articles. 

Mr.  Bethell  and  Mr.  Hardy ^  for  Mrs.  Barton^  con- 
tended that  she  took  only  a  life  interest  in  the  pro- 
perty, with  a  power  to  dispose  of  it  by  will ;  but,  what- 
ever might  be  the  extent  of  her  interest,  that  it  was 
a  reversionary  and  contingent  interest  in  chases  in 
action  which  still  remained  outstanding,  and  she  was 
an  infant  when  the  articles  were  executed ;  and,  there- 
fore, the  articles  were  wholly  inoperative  so  far  as 
she  was  concerned  :  Ellison  v.  JElwin  («),  and  Le 
Vasseur  v.  Scratton  (f)  :  but  that  Mr.  Barton  was  bound 
by  the  articles ;  and  had,  in  effect,  covenanted,  thereby, 
that  he  never  would  reduce  the  property  into  posses- 


(fl)  3  Ves.  324: 
(6)   1  Mer.  314. 

(c)  1  Jac.  &  Walk. 

(d)  1  Hare,  428. 


154. 


(e)  Jnte,  Vol.  XIII.  page 
309. 

(/)  Ante,  Vol.  XIV.  page 
116. 
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sion.  They  concluded  by  observing  that  the  Court 
had  no  jurisdiction  to  decide  questions  between  Mr. 
and  Mrs.  Barton^  in  a  suit  to  which  they  were  co- 
Defendants. 
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Mr.  Stuarty  in  reply »  referred  to  Sitnson  v.  Jones  (g) 
as  showing  the  efiect  which  the  marriage  of  a  female 
infant  had  on  her  personal  chattels. 

The  Vice-Chanckllor  : 
With  respect  to  the  question  on  the  will,  I  think 
that  not  one  of  the  authorities  that  have  been  quoted, 
is  really  applicable  to  it. 

In  Bradley  v.  Peixoto,  there  was  a  gift :  ^^  to  my  son, 
Henry,  of  the  dividends  arising  from  the  1620/.  of  my 
Bank  Stock,  for  his  support  during  the  term  of  his  life ; 
but,  at  his  decease,  the  said  1620/.  Bank  Stock  to 
devolve  to  his  heirs,  executors,  administrators  and 
assigns.**  That  that  was  an  absolute  gift,  there  can  be  : 
no  question.  Then,  after  a  moral  reflection  upon  the 
improvidence  of  children,  the  testator  said :  ^'  I  will  that, 
if  my  wife  or  any  one  of  my  children,  shall  attempt  to 
dispose  of  all  or  any  part  of  the  Bank  Stock,  they  shall 
forfeit  the  whole  of  their  share,  principal  and  interest.'^ 
What  did  that  case  decide,  but  that,  where  there  was  i 
a  clear  absolute  gift  of  property  to  a  person  with  a 
proviso  that  he  should  not  dispose  of  it,  the  gift  was 
good  and  the  proviso  void ! 

In  Bull  V.  Kingston,  Sir  William  Grant  says:  "  The  \ 
will  is  to  be  read  as  if  it  stood  thus :  I  give,  to  Charlotte  \ 
Williams,  the  residue  of  my  estate,  together  with  the  ' 


{g)  2  Bass.  &  Myl.  365 ;  see  376, 
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right  of  disposing  of  the  same  by  will,  except  to  JE.  P.; 
and,  if  she  dies  without  a  will,  then  I  give,  whatever  may 
remain  at  her  death,  to  William  Ashby.  This  makes 
the  whole  intelligible  and  consistent.  She  gives  to  Char- 
htie  Williams^  as  a  married  woman,  the  right  of  disr 
posing,  by  will,  of  the  property  vested  in  her,  independ- 
ently of  the  control  of  her  husband ;  and  she  intended, 
at  the  same  time,  that  if  anything  was  left  undisposed 
of  by  her,  it  should  go  to  William  Ashby.  But  this  is 
an  intention  that  must  fail  on  account  of  its  uncertainty." 


Then,  in  Ross  v.  Ross^  the  question  arose  on  the  follow- 
ing gift :  ^^  I  give,  to  my  son,  the  sum  of  2000/.  to  be 
paid  to  him  at  his  age  of  twenty-five  years,  or  at  any 
time  betwixt  the  age  of  twenty-one  and  twenty-five, 
should  my  executors  think  proper  so  to  do;  and  the 
interest  thereof,  in  the  mean  time,  to  be  applied  towards 
his  maintenance  and  education :  and,  in  case  he  should 
not  receive  or  dispose  of,  by  will  or  otherwise,  in  his 
lifetime,  the  aforesaid  sum  of  2000/.,  then  the  said  sum 
shall  return  and  be  paid  to  the  heir  entail  in  possession 
of  the  estate  of  Shandwick  for  the  time  being.^^  That 
was  a  gift  absolutely ;  evidently  implying  a  power  of  dis- 
position, and  saying  that,  in  case  he  should  not  receive 
or  dispose  of  it  by  will  or  otherwise,  that  is,  in  any 
manner  whatever,  then  that  the  2000/.  should  go  over. 
But  there  is  nothing  like  that  in  the  present  case.  And 
the  case  of  Green  v.  Harvey  is  a  case,  in  terms,  utterly 
unlike  the  present. 


It  has  always  appeared  to  me  that  one  of  the  best 
modes  of  construing  a  will,  is  to  consider  the  use  which 
the  testator,  himself,  makes  of  any  leading,  governing 
word  in  his  will.  And  I  think  that,  by  the  word,  "  dis- 
position "  the  testator  invariably  means  a  testamentary 
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disposition  only;  except  in  the  single  case  where  he 
evidently  shows  that  he  is  not  so  applying  the  word: 
I  mean  where  he  directs  the  trustees  to  sell  and  dis- 
pose of  his  real  estates,  either  by  public  auction  or 
private  contract.  There  the  meaning  of  the  word, 
'' dispose/'  is  so  bound  up  and  confined  by  the  con- 
comitant words,  that  it  has  not  the  meaning  which  it 
bears  in  the  other  parts  of  the  will.  Observe  how  the 
testator  proceeds:  he  says:  ''The  money  arising  from 
such  sale  or  sales  and  from  the  rents  thereof  in  the 
mean  time,  I  desire  may  be  added  to  and  considered  as 
part  of  my  personal  estate,  and  be  subject  to  the  disposi- 
tion hereinafter  made  thereof : '"  that  is,  a  testamentary 
disposition  :  his  own  testamentary  disposition.  Then 
the  expression  in  the  gift  to  the  daughter,  is :  *'  to  be 
always  considered  as  vested  in  her  upon  her  attaining 
her  said  age  of  twenty-one  years,  and  to  be  subject  to 
her  disposition  thereof.^  If  you  read  on  a  little  further,  t 
you  must  take  the  disposition,  mentioned  in  the  passage 
which  I  have  just  now  read,  to  be  the  disposition  that 
is  spoken  of  in  the  next  clause  but  one.  There  the 
words  are  :  ''In  case  my  daughter  shall  happen  to  depart  / 
this  life  without  attaining  her  said  age  of  twenty-one  ! 
years,  or  without  disposing,  by  her  will,  of  the  property  j 
hereby  devised  to  her."  And  it  seems  to  me  that  you  ; 
necessarily  must  connect  the  disposition  by  will  with  the  ; 
former  words :  "  disposition  thereof.''  Then  the  testator 
makes  a  gift  over,  in  favour  of  the  mother,  in  case  the 
daughter  should  not  dispose  of  her  property,  and  he  says: 
"  that  the  same  and  every  part  thereof,  shall  be  subject 
to  the  disposition  by  will  of  the  said  Elizabeth  my  wife :'' 
and,  afterwards,  he  directs  to  whom  the  property  shall 
go  :  "  in  default  of  such  her  disposition  thereof.'"  And, 
therefore,  my  opinion  is  that  the  true  construction  of 
the  gift  in  question  is  that  it  is  a  gift  to  the  daughter 
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for  life,  with  a  testamentary  power  of  disposition  over 
the  property  comprised  in  the  gift ;  and  that  the  tes- 
tator intended'  that,  if  his  daughter  did  not  make  atesta> 
mentary  disposition  of  the  property,  it  should  go  over. 
The  consequence  is  that  the  daughter  has  not  the 
Absolute  interest  in  the  property. 


But,  supposing  that  she  had  the  absolute  interest,  the 
question  is  whether,  as  between  her  and  her  husband, 
the  property  not  having  been  reduced  into  the  possession 
of  the  husband,  these  Articles  are  binding!  My  opinion 
is  that,  inasmuch  as  the  husband  has  not  reduced  the 
property  into  possession,  the  Articles  cannot  bind  it. 
Whether  the  husband  may  not  be  liable  in  respect  of 
such  interest  in  the  property  as  he  may  ultimately  ac- 
quire, is  another  question :  but,  at  present,  no  relief  can 
be  given  on  this  bill.  The  case  of  Ellison  v.  Eboin  is 
a  conclusive  authority  on  the  point. 


Bill  dismissed  with  costs* 
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Sale  under 

decree. 

Title. 

Practice. 


DYKES  V.  TAYLOR./ 

A  TESTATOR  having  by  his  will,  which  was  dated  the 
30th  of  January  1838,  devised  all  his  real  estates  to 
trustees,  in  trust  to  sell,  the  decree  in  a  suit  for  the 
administration  of  his  estates  and  for  the  performance  of 
the  trusts  of  his  will,  directed  the  Master  to  inquire  and 

state  of  what  real  estates  the  testator  was  seised  at  the  

respective  (several,  qu.)  times  of  making  his  will  and  .  ^-g^Jlj  u^" 
of  his  death  or  at  either  of  those  times,  and  whether  real  estates  to  be 
the  same  estates  or  any  and  which  of  them,  passed  by  ?^^^»  the  decree 
his  will  or  descended  to  his  heir-at-law ;  and  that  all  performance  of 
such  real  estates  as  the  Master  should  find  passed  by  the  trusts  of  his 
the  will,  should  be  sold  with  the  approbation  of  the  SJif^^l^!^'' 
Master.  quire  and  state 

what  estates 

The  Master^  having  approved  of  a  state  of  facts  as  to  ^]  and  that 
the  real  estates  which  passed  by  the  will,  proceeded  to  all  the  estates 
sell  them,  but  without  having  made  any  report  in  pur-  ^^J^^^^' 
suance  of  the  decree.  to  have  passed, 

should  be  sold 

On  a  motion  being  made,  on  behalf  of  the  Plaintiffi,  i^ation.    The 
for  payment,   into   Court,   of  the  purchase-money  for  Master  having 
Lot  3  of  the  estates,  the  purchaser  obtained  an  order  «sscertained, 
directmg  the  Master  to  mquire  and  state  whether  the  facts  laid  before 
vendors  could  make  a  good  title.      The  Master  re-  ^i™»  ^^^t 
ported  in   the  affirmative.      The  purchaser  excepted  proceededTto^ll 
to  the  report;  because  the  decree   did  not  authorize  them.  The  pur- 
chaser objected 
to  the  title  because  the  Master  had  not  made  any  report  in  pursuance 
of  the  first  direction  in  the  decree.    But,  it  being  the  practice  of  the 
Masters  in  such  a  case,  to  sell  before  they  make  any  report,  the 
objection  was  overruled. 
Vol.  XVI. 
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Dykes         »n«rf«  Aw  report  finding  which  of  them  passed  by  the 
wiU. 

Mr.  Bethel!  and  Mr.  Glasse  supported  the  exception. 

Mr.  James  Parher  and  Mr.  Stevens^  in  support  of  the 
report,  said  that  it  was  the  practice  of  the  Masters^ 
when  they  had  to  carry  into  effect  a  decree  like  the  one 
in  this  Case,  to  sell  the  estates  before  they  made  any 
report  upon  the  preliminary  inquiry. 

The  Vice- Chancellor  ordered  the  exception  to  stand 
over  in  order  that  he  might  inquire  into  the  practice. 

On  the  3rd  of  March, 

The  Vice- Chancellor  said  that  he  had  received  a  cer- 
tificate from  Master  Dowdeswell^  and  made  inquiries  of 
all  the  other  Masters  except  two ;  and  the  result  was 
that  it  was  the  settled  practice  of  the  Masters^  in  all 
cases  in  which  they  were  directed  to  sell  the  real  estates 
of  which  they  should  find  a  testator  died  seised,  to  pro- 
ceed to  a  sale,  before  they  made  any  report  finding  what 
those  estates  were:  therefore,  that  practice  must  be 
considered  to  be  as  binding  as  a  settled  rule  of  the  Court 
was;  and,  consequently,  he  should  overrule  the  exception. 
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13th  March. 


V. 


X  HE  object  of  the  bill  was  to  have  the  trusts  of  a  will,  p.  , 
under  which  the  Defendant  was  entitled  to  leasehold  pleading. 
property,  carried  into  execution  under  the  decree  of  the       Bankrupt, 

Court.     Shortly  after  the  suit  was  commenced,  a  fiat  in  

bankruptcy  issued  against  the  Defendant,  under  which  The  interest  of 
he  was  adjudged  a  bankrupt,  and  an  official  assignee  a  bankrupt  in 
was  appointed.     Before  the  day  fixed  for  choosing  the  not  finally  di- 
creditors*  assignees,  the  Defendant  pleaded,  in  bar  to  vested  until  the 
the  bill,  the  issuing  of  the  fiat,  the  appointment  of  the  ^^^^^^^^  ««■ 
official  assignee,  and  that  all  the  right  and  interest  chosen;  and, 
which  he  would  otherwise  have  had  in  the  testator's  therefore,  if  only 
property,  was  vested  in  the  official  assignee.  lign^h!^  Wn 

appointed,  the 
Mr.  Rolt  and  Mr.  E.  F.  Smith,  in  support  of  the  plea,  ^"^^^  ^^} 
referred  to  Turner  v.  Robinson  (a),  Tarlton  v.  Horn-  ruptcy  to  a  bill 
by  (6),  Man  v.  Ricketts  (c),  Robertson  v.  8outhgate{d),  fi|ed  against 
and  1  &  2  Will.  IV.  c.  66,  sect.  25,  and  6  &  6  Vict.  c.  S^U^of^he 
122,  sect.  23.  will  under 

which  he  took 
the  leaseholds, 
Mr.  Bethell  and  Mr.  Barber  appeared  to  support  the  carried  into  exe- 

bUl;  but  ^tio°- 

The  Vicb-Chancbllor,  without  hearing  them,  said : 

The  plea  does  not  aver  that  the  official  assignee  has 
elected  to  hold  the  leasehold  property :  and  if  it  had  so 
averred,  it  would  not  have  shown  that  the  bankrupt's 

(ii)  1  Sim.  &  Stu.  3.  (c)  1  Phill.  617. 

(6)  1  Toun.  &  Coll.  Exch.         ((/)  5  Hare,  223. 
Ca.  333. 

p  p  2 
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1R49. 


Turner 
r. 

NiCROLLS. 


right  and  interest  in  that  property,  is  finally  divested : 
for  the  creditors^  assignees,  when  they  are  chosen,  will 
not  be  bound  by  the  election  of  the  official  assignee : 
thecefore  the  plea  must  be  overruled. 


By  consent,  the  plea  was  ordered  to  stand  for  an 
answer. 


5^ 


1849: 
14th  March. 

Injunction. 

Practice, 

Defendant, 

A  defendant 
cannot  moye  to 
dissolve  an  in- 
junction abso- 
lutely, in  the 
first  instance, 
notwithstanding 
the  time  at 
which  his  an- 
swer was  to  be 
deemed  suffi- 
cient, has  long 
since  passed. 


RAINCOCK  V.  YOUNG. -^ 

X  HE  Plaintiff  obtained  the  common  injunction  for 
want  of  answer.  The  Defendant  put  in  his  answer; 
but  did  not  attempt  to  dissolve  the  injunction,  until  his 
answer  not  only  was  to  be  deemed  sufficient  according 
to  the  Orders  of  the  Court,  but  had  been  replied  to. 
In  the  mean  time  the  action  restrained  by  the  injunc- 
tion, was  tried,  and,  the  verdict  being  in  favour  of  the 
Defendant,  a  motion  was  now  made,  on  his  behalf,  that 
the  Plaintiff  might  pay,  into  Court,  the  amount  of  the 
damages  and  costs  recovered  in  the  action,  or  that  the 
injunction  might  be  dissolved  absolutely, 

Mr.  Bethell  and  Mr.  Hardy^  for  the  Plaintiff,  ob- 
jected that  the  motion  was  irregular;  because  the 
Plaintiff  had  not  obtained  an  order  nm,  to  dissolve  the 
injunction. 


Mr.  Stuart  and  Mr.  Haldane^  for  the  Defendant,  said 
that,  in  the  advanced  state  of  the  proceedings  in  the 
Cause,  the  answer  must  be  assumed  to  be  sufficient; 
and,  therefore,  it  was  not  necessary  for  the  Defendant  to 
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obtam  an  order  nisi  before  he  moved  to  dissolve  the 
injunction  absolutely :  Xocy  v.  Hornby  (a). 

The  Vic»-Chancbllob  : 

The  case  of  Lacy  v.  Hornby  seems  to  be  an  authority 
that,  where  no  order  nut  has  been  made,  such  an  order 
must  be  obtained  before  the  Defendant  can  move  to  dis- 
solve the  injunction  absolutely ;  for  it  is  plain  that  Lord 
JSldon  upheld  the  motion  to  dissolve  the  injunction  in 
that  case,  because  an  order  nisi  had  been  obtained,  and 
its  effect  had  been  produced.  The  injunction,  however, 
still  remained  undissolved;  and  there  was  no  way  of 
getting  rid  of  it  except  by  moving  to  dissolve  it  abso- 
lutely. But,  in  this  case,  the  very  circumstance  that 
enabled  Lord  Eldon  to  hear  the  motion  to  dissolve 
absolutely,  is  wanting. 

My  opinion  is  that  the  objection  made  on  behalf  of 
the  Plaintiff,  is  a  good  one ;  and  I  shall  refuse  the  motion 
with  costs. 


1849. 


E.AINC0CK 
V, 

Young. 


(a)  2Ves.&  Beam.  291. 
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26^ch.  GLOVER  V.  HALLY 

Construction.     ^^  ^  ^^^  dated  the  8th  of  March  1804,  Samuel 

Deed.  Olover^  since  deceased,  granted  and  demised,  to  Matthew 

epara  e  use,     jgff^g  and  John  Jefferys^  their  executors  and  adminis- 

A.  demised  trators,  a  freehold  dwelling-house  and  certain  closes 

lands  to  B.  and   or  parcels  of  land,  for  the  term  of  ninety-nine  years,  at 

"*'t^     ^fe    *^®  ^^^^  ^'  *  peppercorn ;  upon  the  special  trust  and 

and  9ueh  person  confidence  that  they  and  the  survivor  of  them  and  the 

and  persons,        executors  and  administrators  of  such  survivor,  should 

ecutors  and'ad-    Permit  and  suffer  his  wife,  PhilUs  Glover^  since  de- 

tninistrators,  as   ceased,  and  such  person  and  persons^  and  their  exeeur 

h^llh'         ^^*  ^"^  administrators^  as  she  should^  in  and  by  her 

queath  the  same    lost  will  and  testament  duly  executed,  give,  devise  and 

to,  to  iAke  to  his  bequeath  the  same  to,  to  take,  to  his,  her,  or  their  own 

use,  the  rente  of  ^^^^  ^^^  benefit,  the  rents,  issues  and  profits  thereof 

the  lands,  during  during  the  term,  exclusively,  and  notwithstanding  her 

the  term,  ^j^^^  present  coverture  or  any  future  husband,  and  not  to 

exclusively,  and  '^  -^  ' 

notwithstanding  be  subject  or  liable  to  the  control  or  disposal  of  any 

his  wife's  then  future  husband  she  might  thereafter  intermarry  with ; 
and  her  receipt  and  receipts,  under  her  hand,  to  be 
alone  deemed  and  taken  as  a  good  discharge  and  dis- 
charges for  the  same :  and  the  deed  contained  a  cove- 
nant, on  the  part  of  Samuel  Olover^  for  the  quiet  enjoy- 
ment of  the  demised  premises,  by  PhiUis  Glover  and 
her  assigns,  during  the  term. 

The  plaintiff  claimed  to  be  entitled  to  the  premises 
of  thelinds,  by  ^^^^  ^^^  ^jjj  ^f  pj^^ij^  Glover,  in  which  she  stated 
his  wife,  dunng  ' 

the  term. 

Held  that  the  wife  was  the  cestui  que  trust  of  the  lands  for  the 
whole  of  the  term,  and  not,  merely,  for  so  many  years  of  it  as 
she  should  live,  with  remainder  to  such  persons  as  she  should  ap- 
point by  her  will. 


or  any  future 
coverture,  and 
not  to  be  sub- 
ject to  the  con- 
trol or  dispo- 
sal of  any  fu- 
ture husband : 
and  A,  cove- 
nanted for  the 
quiet  enjoyment 
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that  she  had  sold  her  Kfe-interest  in  the  premises ;  but 
that,  after  her  death,  they  would  revert  to  the  use  of 
her  wiU. 

The  Defendant,  Sir  Benjamin  Hally  alleged  that,  by 
a  deed  dated  in  1810  and  made  between  Phillis  Glover^ 
Matthew  Jefferys^  John  Jefferys  and  Benjamin  Hall, 
the  Defendants  father,  after  reciting  the  deed  of  March 
1804,  the  death  of  Samuel  Glover  and  that  Benjamin 
Halt  had  agreed,  with  PhilUs  Glover^  for  the  purchase 
of  (dl  her  estate  and  interest  in  the  premises  for  1400/., 
the  premises  and  all  the  estate,  right,  title,  interest, 
term  and  terms  of  years,  &c.,  both  at  law  and  in 
equity,  of  Matthew  and  John  Jefferys  and  PhilUs 
Glover  therein,  were  assigned,  surrendered  and  con- 
firmed, by  Matthew  and  John  Jefferys  and  Phillis 
Glovery  to  Benjamin  Hall^  his  executors,  administrar 
tors  and  assigns,  in  consideration  of  1400/.  paid  by  him 
to  PhUlis  Glover. 
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Glover 

V. 

Hall. 


The  question  at  the  hearing  of  the  Cause,  was 
whether,  under  the  deed  of  March  1804,  PhilUs  Glover 
was  entitled  to  the  premises  for  the  whole  of  the  term  of 
ninety-nine  years,  or  only  for  so  many  years  of  it  as  she 
should  live,  with  a  power  to  dispose  of  the  premises  for 
the  remainder  of  the  term,  by  her  will. 

Mr.  Matins  and  Mr«  Collins^  for  the  Pbintiff,  con- 
tended that  the  latter  was  the  true  construction  and 
effect  of  the  deed.  They  cited  Reid  v.  Shergold  (a), 
and  Doe  v.  Thorley  (i). 

Mr.  BetheU  and  Mr.   Goldsmid^  for  Sir  Benjamin 

(a)  10  Ves.  370.  (b)  10  East,  438. 
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1849.  Hallf  contended  that  Pkillis  Olaver  Mras  entitled  to  the 

Glover        premises  for  the  whole  of  the  term. 

r. 
Hall.  |^j.  Parrer  appeared  for  John  Jefferys^  who  had  sur- 

vived his  co-trustee  Matthew  Jeffery9. 

The  ViClfr-CHANCELLOB  : 

The  question  in  this  case,  is  whether,  under  the  limita- 
tion which  is  contained  in  the  deed  of  March  1804, 
Phillis  Glover  was  the  cestui  que  trust  of  the  tenements 
comprised  in  it,  for  the  whole  of  the  term  of  ninety-nine 
years,  or  only  for  so  many  years  of  it  as  she  might  live, 
with  remainder  to  such  person  or  persons  as  she  should, 
by  will,  appoint. 

The  trusts  of  the  term  were  declared  in  the  following 
words :  *'  That  the  said  Matthew  Jeffetyz  and  John 
Jefferys  and  the  survivor  of  them,  and  the  executors 
and  administrators  of  such  survivor,  should  permit  and 
suffer  PhiUis  Olover^  and  such  person  and  persons,  and 
their  executors  and  administrators,  as  she  should,  in 
and  by  her  last  wiU  and  testament  duly  executed, 
give,  devise  and  bequeath  the  same  to,  to  take,  to  his, 
her  and  their  own  use  and  benefit,  the  rents,  issues 
and  profits  of  the  said  lands  and  premises,  with  their 
appurtenances,  for  and  during  the  term  of  ninety-nine 
years  as  aforesaid,  exclusively,  and  notwithstanding  her 
then  present  coverture  or  any  future  husband,  and  not 
to  be  subject  or  liable  to  the  debts,  control  or  disposal  of 
any  future  husband  she  might  thereafter  intermarry 
with;  and  her  receipt  alone,  under  her  hand,  to  be  deemed 
and  taken  as  a  good  discharge  for  the  same.^  Now 
the  words:  ^^such  person  and  persons,  and  their  exe- 
cutors and  administrators,  as  she  should,  in  and  by 
her  last  will  and  testament  duly  executed,  give,  devise 
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and  bequeath  the  same  to,'*  are  superfluous:  because  1849. 

they  are  followed  by  words  which  show  that  the  trustees  ^  q    - 

were  to  hold  the  tenements  for  her  separate  use ;  and  9. 

a  testamentary  power  of  disposition  is  one  of  the  in-  Hall. 
cidents  to  that  modification  of  property. 

Besides,  the  deed  contains  a  covenant,  by  the  grantor, 
for  the  quiet  enjoyment  of  the  property,  by  Phillis 
Glover  and  her  assignsy  during  the  whole  of  the  term. 
Therefore,  I  am  clearly  of  opinion  that  he  intended 
her  to  take  the  trust  of  the  term,  so  long  as  it  lasted, 
for  her  separate  use. 

Bill  dismissed. 
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1849. 
27th  March. 

Amendment, 
Injunction, 


A,  obtained  a 
special  iniunc- 
tion,  untu  an- 
swer or  further 
order^  in  a  suit 
in  which  he  was 
sole  Plaintiff ; 
and  then  amend- 
ed the  bill  by 
making  ^.  a  Co- 
plaintiff. 

Held  that  the 
injunction  was 
gone,  by  the 
amendment. 


THE  ATTORNEY-GENERAL  v,  MARSH.  / 

X  HIS  suit  was  instituted  on  the  6th  of  Febnuu^r 
1849}  by  information  and  bill.  Oearge  Squire  was  the 
relator  for  and  on  behalf  of  John  Burder  Sffdre,  a 
lunatic,  and  he  was  also  the  Complainant.  The  infor- 
mation and  bill  prayed  for  an  injunction  to  restrain 
the  Defendant,  Marshy  from  further  intermeddling  with, 
selling,  applying  or  disposing  of  all  or  any  of  the  stock, 
crops  and  produce  therein  mentioned,  or  other  the  pro- 
perty and  effects  of  or  belonging  to  the  lunatic.  On 
the  16th  of  February,  the  Court  granted  the  injunction 
until  Marsh  should  fully  answer  the  infortnation  and 
bill  or  the  Court  make  order  to  the  contrary.  On  the 
same  day,  Marsh  filed  a  demurrer  for  want  of  equity 
and  multifariousness,  and  because  the  lunatic  was  a  ne- 
cessary party  to  the  suit.  The  demurrer  was  submitted 
to ;  and,  on  the  21st  of  February,  an  order  was  obtained 
under  which  the  record  was  amended  by  (amongst  other 
things)  making  the  lunatic  a  Co-pUuntiff  with  Oearge 
8(juire. 


On  the  23rd  of  March,  Marsh  was  served  with  a 
notice  which,  according  to  the  copy  of  it  annexed  to  the 
Defendant's  brief,  was  intituled  in  a  Cause :  **  Between 
her  Majesty's  Attorney- Oenerul^  at  and  by  the  relation 
of  George  Squire^  for  and  on  behalf  of  John  Burder 
Squire^  a  lunatic,  and  the  said  John  Burder  Squire 
and  Oeorge  Squire,  Informant  and  Plaintiffs,  and  J, 
Marsh  and  B.  Read,  Defendants,  by  original  and  amended 
information  and  bill."'  The  purport  of  the  notice  was  that  a 
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motion  would  be  made,  on  the  27ih  of  March,  on  behalf  1849. 


of  the  Informant  and  tie  Plaintiff  John  Burder  Squire^  j ^^ 

that  Marsh  might  stand  committed  to  the  Queen's  prison,  Api.-Gsneral 
for  breach  of  the  writ  of  injunction  issued  in  this        Mamh 
Cause,  dated  the  16th  day  of  February  1849,  whereby 
he  was  enjoined  and  restrained  from,  &c.,  &c. 

Mr.  Bolt  and  Mr.  Rogers  supported  the  motion. 

Mr.  Bethell  opposed  it.  He  said  that  the  suit  in 
which  the  motion  was  made,  was  a  different  suit  from 
that  in  which  the  injunction  had  been  obtained :  that 
one  was  a  suit  by  the  Attorney- Oeneral  and  George 
Squire,  and  the  other,  a  suit  by  the  Attorney- General, 
George  Squire  and  John  Burder  Squire :  that  every 
order  made  in  a  suit  in  which  A.  B.  was  sole  Plaintiff, 
dropped  as  soon  as  that  suit  was  converted  into  one  in 
which  A.  B.  and  C.  D.  were  Co-plaintiffii ;  and  that  the 
amending  of  the  information  and  bill  in  this  Case  was, 
in  effect,  an  admission  that  the  injunction  had  been 
wrongly  obtained. 

Mr.    Smythe,    who   was   with  Mr.   Bethell^   cited 

Schneider   v.  Lizardi  (a)  as   an  authority   that  the 

submission  to  the  demurrer,  had  put  an  end  to  the 
injunction. 

Mr.  Holt,  in  reply,  said  that  the  amendments  were 
merely  formal,  and  that  the  merits  of  the  case  were 
not  touched,  nor  was  the  constitution  of  the  suit  sub- 
stantially altered  by  them. 

The  Vioe-CnANCBLLOR : 
I  remember  that  Lord  Eldon  expressed  an  opinion, 
{a)  9  Beav.  461. 
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1849.  in  a  case  before  him,  that,  if  the  bill  in  a   suit  in 

The  'which    an     injunction   had   been   granted,    was    di&- 

Att.-General  missed,  it  was  necessary  to  obtain  a  separate  order 
^  ^'  to  dissolve  the  injunction.    But  I  apprehend  that  his 

Lordship  was  then  speaking  of  an  injunction  which 
either  had  been  granted  absolutely  in  the  first  instance, 
or  had  been  made  absolute  on  the  merits,  and  not  of  an 
injunction  which,  in  its  very  form,  is  liable  to  be  dis- 
solved on  a  certain  contingency.  I  use  that  language  with 
reference  to  the  injunction  now  sought  to  be  dissolved. 
It  was  granted  to  restrain  the  Defendant  from  doing 
certain  acts  until  he  should  fully  answer  the  information 
and  bill,  or  the  Court  should  make  order  to  the  con- 
trary. But  the  parties  who  obtained  that  injunction, 
have  made  it  impossible,  for  the  Defendant,  to  answer 
the  information  and  bill  on  which  the  injunction  was  ob- 
tained; for  the  record  has  been  so  metamorphosed  by 
the  addition  of  a  Co-plaintiff,  that  the  old  information 
and  bill  no  longer  exist.  And,  inasmuch  as  the  parties 
who  obtained  the  injunction,  have,  by  amending  the  re- 
cord in  the  way  they  have  done,  made  it  impossible  for 
the  Defendant  to  avail  himself  of  the  contingency  men- 
tioned in  the  order  for  the  injunction  (for  I  do  not  put  it 
on  the  ground  of  the  demurrer  having  been  submitted 
to  and  allowed),  my  opinion  is  that  the  injunction  is 
gone. 
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RAMSAY  i;.  THORNGATE,  1/  1849: 

27th  March. 


V. 


XHIS  was  a  suit  for  the  specific  perfonnance  of  a 

contract  for  the  sale  of  a  yearly  sum  of  20Z.,  which  was     ^^t-charge. 

described,  in  the  contract,  as  an  annuity  or  rent-charge  jf^m^ 

issuing  out  of  a  freehold  estate  called  Gurnards^  and,  

by  the  will  otJohn  Wilkinson^  created  and  made  pay-  Testator  devised 

able  for  ever,  to  Eleanor  WilkiTisony  (under  whom  the  ^^*  freehold 

,         1-ixi       r-  J.  J--XX        estates  to  A.  and 

vendor  claimed,)   her  heirs,  executors,  administrators  ^  ^^^  ^j^gj^ 

and  assigns,  heirs,  in  trust  to 

permit  his  wife 
.  .    to  hold  and  en- 

John  Wilkinson^  by  his  will  dated  in  1768,  devised  his  joy  the  same  and 

freehold  farm,  called  Oumard's  Farm^  to  James  QiU  to  receive  the 
and  John  Jacob ;    to  hold  to  them,  their  heirs  and  j^^^  i^^ .  ^^^ 
assigns  for  ever,   without   impeachment   of  waste,   in  after  her  de- 
trust,  nevertheless,  that  they,  their  heirs  and  assigns,  ^^-/hisTe  *^ 
should  permit  his  wife,  since  deceased,  to  have,  hold  and  phew,  his  heirs 
enjoy  the  same,  and  to  receive  the  rents  and  profits  and  assigns  to 
thereof,  for  her  life,  without  impeachment  of  waste ;  and  ^j^g  estates  an'd 
from  and  immediately  after  her  decease,  upon  trust  to  to  receive  the 

permit  and  sufier  his  nephew,  his  heirs  and  assigns,  to  rents  thereof  for 
^  ^    ^  °  ever,  but  subject 

have,  hold  and  enjoy  the  said  farm,  and  to  receive  the  to  the  payment 

rents  and  profits  thereof  for  ever ;  but  subject,  never-  of  20/.,  yearly 
theless,  to  the  payment  of  20Z.,  yearly  and  every  year  ^j^^  ^^  ^^ 
for  ever,  to  Eleanor  Wilkinson^  her  executors,  adminis-  ecutors,  adminis- 
trators and  assigns ;   with  the  payment  of  which  said  ^r^^^*^*  «?*^  ^f- 
sum  of  20/.,  the  testator,  thereby,  made  chargeable  his  payment  of 
said  freehold  estate,  in  manner  and  form  aforesaid,  which  sum  the 
immediately  from  and  after  the  decease  of  his  said  wife :  chargeable  his 

said  estates,  in 

manner  and  form  aforesaid,  immediately  after  the  decease  of  his  wife. 
Held  that  the  niece  took  a  legal  rent-charge,  of  20/.  per  annum, 

infee. 
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1849. 

* . ' 

Ramsay 

V. 

Thorngate. 


but  in  case  James  Wilkinson  should  die  before  the  tes- 
tator's wife,  then  upon  trust  that -CriU  and  Jacobs  their 
heirs  and  assigns,  should  permit  and  suffer  JS^nar 
Wilkinson^  her  heirs  and  assigns,  to  hold  and  enjoy  the 
said  premises  and  to  receive  the  rents  and  profits 
thereof  for  ever. 


The  question  at  the  hearing  of  the  Cause,  was 
whether  the  yearly  sum  of  20Z.  was  a  rent-charge  in  fee. 

Mr.  Stuart  and  Mr.  FoUett.  for  the  Plaintiff,  the 
vendor,  said  that,  where  lands  were  devised,  as  they 
were  by  the  will  in  this  case,  to  a  person  in  fee,  subject 
to  and  chargeable  with  the  payment  of  a  certain  sum  of 
money,  yearly  and  every  year  for  ever,  to  another 
person,  her  executors,  administrators  and  assigns,  the 
yearly  sum  was  a  rent-charge  in  fee :  Buttery  v.  Robin- 
son (a).  They  distinguished  the  present  case  from  The 
Earl  of  Stafford  v,  Buckley  (&),  on  the  ground  that  the 
annuity  in  that  case,  though  granted  in  fee,  was  charged 
upon  funds  which  were  purely  personal  in  their  nature. 

Mr.  Bethell  and  Mr.  fF.  D.  Lewis,  for  the  De- 
fendant, the  purchaser,  said  that  the  thing  which  the 
Plamtiff  had  to  sell  and  the  thing  which  he  professed 
to  sell  and  the  Defendant  agreed  to  purchase,  were 
totally  dissimilar:  that  the  words  in  the  will:  *' sub- 
ject nevertheless  to  the  payment  of  20Z.,  yearly  and 
every  year,*"  applied,  not  to  the  testator's  freehold 
estates,  but  to  his  nephew,  the  devisee  of  them :  that, 
if  the  subsequent  words  did  create  a  charge  on  the 
freehold  estates,  the  words:  ^Mn  manner  and  form 
aforesaid,^  made  the  annuity  payable  as  it  was  given, 
namely,  to  the  annuitant,  her  executors  and  adminis- 
(a)  3  Bing.  392.  {h)  2  Vc«.  171. 
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trators;  and,  conseqaently,  the  annuity  was  not  a 
rent-charge  or  real  hereditament,  (for  the  purchase  of 
which  the  Defendant  stipulated,)  but  was  an  interest  of 
a  personal  nature  transmissible  to  personal  representa- 
tives :  Taylor  v.  Martindale  (c)  :  that  the  words,  *'  exe- 
cutors and  administrators^  were  inapplicable  to  real 
property ;  and,  therefore,  where  lands  were  devised  to  a 
man,  his  executors  and  administrators,  the  Court  was 
compelled  to  construe  those  words,  ^' heirs  ;^^  but  when 
the  subject  of  the  gift  was  an  annuity,  those  words 
were  strictly  applicable  to  it;  besides  which  the  tes- 
tator had  used  the  word,  ^^heirs,^  where  he  devised 
his  freehold  estates;  therefore,  the  Court  was  bound 
to  give  the  words,  ^'executors  and  administrators,'* 
their  legitimate  meaning  and  effect :  that,  at  all  events, 
the  nature  of  the  annuity  was  doubtful ;  and,  for  that 
reason,  as  well  as  because  the  vendor  had  misdescribed 
it,  the  purchaser  ought  not  to  be  compelled  to  complete 
his  purchase. 


1849. 

Ramsay 

Thorngatb. 


The  Vick-Chancellok  : 

If  the  Defendant  wishes  to  take  the  opinion  of  a 
Court  of  Law  upon  the  question,  whether  the  annuity  in 
this  case,  is  a  rent-charge  or  not,  I  will  direct  a  case  to 
be  stated  for  the  opinion  of  a  Court  of  Law. 


The  Defendant's  Counsel  replied  that  they  should  be 
satisfied  with  his  Honour^s  opinion. 

The  Vicb-Chancbllob  then  proceeded  as  foUows: 

In  my  opinion  the  true  construction  of  the  will 
is  that  a  rent-charge  is  given  :  it  is  not  given  out  of  a 
mixed  fund ;  but  it  seems  to  me  that  there  has  been  a 
devise  of  a  rent-charge. 

(c)  Ante,  Vol.  XII.  page  158. 
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The  testator  has  devised  his  freehold  estates  to  two 
persons  and  their  heirs,  in  trust  to  permit  his  wife  to 
hold  and  ienjoy  the  same  and  to  receive  the  rents  and 
profits  thereof,  for  her  life,  and,  after  her  decease,  upon 
trust  to  permit  his  nephew,  his  heirs  and  assigns,  to 
"hold  and  enjoy  the  estates  and  to  receive  the  rents  and 
profits  thereof  for  ever.  Now  a  devise  of  tenements  to 
A.  and  his  heirs,  in  trust  to  permit  S.  and  his  heirs  to 
receive  the  rents,  vests  the  legal  estate,  in  fee,  in  B. 
Then  the  testator  says :  *^  But  subject,  nevertheless,  to 
the  payment  of  20Z.,  yearly  and  every  year  for  ever,  to 
my  niece  Eleanor  Wilkinson^  her  executors,  administra- 
tors and  assigns,  with  the  payment  of  which  said  sum  of 
20L  I  hereby  make  chargeable  my  said  freehold  estates, 
in  manner  and  form  aforesaid,  immediately  from  and  after 
the  decease  of  my  said  wife.^  The  testator  has  here 
used  two  sentences  instead  of  one ;  but  the  effect  of  his 
will  is  to  vest  his  estates  in  his  nephew  in  fee,  subject 
to  the  payment  of  a  rent-charge  to  his  niece  in  fee* 
Therefore,  there  is  no  misdescription  in  the  contract  : 
and  there  must  be  a  decree  for  a  specific  performance  ; 
and  the  purchaser  must  pay  the  costs  of  the  suit. 
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28th  March. 

jt5  Y  an  indenture  dated  the  first  of  January  1841,  the  ' 

Reverend  H.  A.  Small,  assigned  to  the  Defendant,  by     ^^/Jf^^J?' 

way  of  mortgage^  all  the  goods,  utensils,  and  implements  

in  and  about  his  dwelling-house,  outhouses  and  premises  In  January 

at  Ha^oershanif  in  Buckinghamshire^  for  securing  the  re-  ^  a  bill^^ale 

payment  of  600/.  which  the  Defendant  had  lent  him :  of  his  household 

and  the  indenture  declared  that,  after  default  should  be  furniture,  to 

secure  a  debt 

made  in  payment  of  the  6002.,  it  should  be  lawful  for  the  ^^g  f^^m  him  to 

Defendant  to  take  possession  of,  and  to  hold  and  enjoy  B.    On  the  21st 

the  premises  thereby  assigned,  and  also  to  seU  and  dis-  jg Jj^S^took 

pose  of  the  same  and  to  retain  the  600/.  out  of  the  possession  of 

proceeds.    By  an  indenture  dated  the  first  of  July  1848,  the  furniture, 

and  adver* 

Small  charged  the  chattels,  assigned  by  the  first-men-  ^^  ^^  f^^  ^i^^ 

tioned  indenture,  with  the  repayment  of  the  further  sum  On  the  8th  of 

of  400/.  to  the  Defendant:  and  it  was  thereby  agreed  .^"'^^  ^'ll^^''- 

•^    o  ing,  a  petition 

and  declared  that  it  should  be  lawful,  for  Smalls  to  hold  presented  by  A. 

the  chattels,  until  default  should  be  made  in  payment  of  under  the  Insol- 

.,     lAAi  vent  Debtors' 

*n®4^^*-  Act,  forprotec 

tion  from  pro- 

By  an  indenture  dated  the  26th  January  1848,  Small  ^  xhl  FiS!^' 
assigned  to  the  Defendant  all  the  household  goods  and  Chancellor  held 
furniture,  fixtures,  plate,  linen,  china  and  other  eflects  J^^^  though  the 
in  and  about  his  dwelling-house  and  premises  (wearing  unaffected,  yet 
apparel  only  excepted)  and  also  all  his  live  and  dead  B.'s  right  to  re- 
farming-stock,   crops   of   grain    and    hay,   implements  of  the^furoUure 
of  husbandry,  and  all  his  other  personal  estate  and  was  defeated, 
effects  in  and  about  his  farm,  lands  and  premises  at  pT^^lf^^ 
Haversham ;  to  hold  the  same  to  the  Defendant,  by  way  appeal,  directed 
of  security  for  the  repayment  of  the  further  sum  of  606/.  B.  to  bring  an^ 
which  he  owed  the  Defendant :  and  it  was  thereby  de-  ^j-jJ^^i-q  tliTfur- 

VoL.  XVI.  Q   Q  niture. 
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dared  that  it  should  be  lawful  for  the  Defendant,  at  any 
time  or  times  thereafter,  to  seize  and  take  possession  of 
the  household  goods  and  furniture,  fixtures,  and  all  other 
the  effects  and  premises  thereby  assigned,  and  of  all 
such  live  and  dead  farming-stock,  crops  and  implements 
of  husbandry,  and  other  effects  which  might,  from  time 
to  time,  be  substituted  in  lieu  of  the  stock,  crops  and 
implements  of  husbandry  thereby  assigned,  or  which 
should,  for  the  time  being,  be  found  in  or  about  the 
dwellmg-house,  farm,  lands  and  premises,  and  to  sell 
the  same,  and  retain  the  606/.  out  of  the  proceeds. 


On  the  26th  of  June  1848,  the  Defendant  gave  Small 
notice  that,  if  the  before-mentioned  sums  were  not  paid 
on  or  before  the  29th  of  September  then  next,  he  should, 
in  pursuance  of  the  powers  given  to  him  by  the  before- 
mentioned  indentures,  sell  the  articles  therein  com* 
prised.  On  the  21st  of  February  1849,  at  which  time 
those  sums  still  remained  unpaid.  Small  took  possession 
of  the  articles,  by  his  bailiff,  and  authorized  the  bailiff  to 
sell  them  in  such  manner  as  he  should  thereafter  direct ; 
and,  shortly  afterwards,  he  advertised  the  articles  for 
sale  by  auction :  but,  before  the  sale  took  place,  Small 
presented  his  petition  for  protection  from  process,  to  the 
County  Court  of  Buckinghamshire^  according  to  the  pro- 
visions of  the  Act  then  in  force  for  the  relief  of  insolvent 
debtors.  The  petition  was  duly  filed  on  the  same  day ; 
and  the  bill  alleged  that,  thereby  and  upon  the  pre- 
sentation of  the  petition,  all  SmaWs  estate  and  effects 
became  vested  in  the  Plaintiff  as  the  official  assignee 
thereof. 


The  bill  prayed  that  the  Defendant  might  be  decreed 
to  deliver  up,  to  the  Plaintiff  as  such  official  assignee, 
all  the  articles  which  he  had  taken  possession  of  as 
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aforesaid ;  and  that  he,  his  bailifis  and  agents,  might  be  1849. 

restrained  from  selling,  removing,  or  disposing  of  the  Parrott 
articles  comprised  in  the  indenture  of  the  26th  of  Janu*  v. 

ary  1848,  which  it  termed  a  bill  of  sale.  Congrbvb. 

The  injmiction  was  obtained  ex  parte.  The  Defend- 
ant, afterwards,  put  in  his  answer,  in  which  he  alleged 
that  each  of  the  three  indentures,  was  made  three 
months  before  the  filing  of  SmalTs  petition,  and  not 
with  the  view  or  intention,  by  him,  of  petitioning  the 
Court  for  protection  from  process  under  the  Act  for 
the  relief  of  insolvent  debtors.  That  allegation  was 
made  because  the  19th  section  of  7  &  8  Vict.  c.  96  (to 
amend  the  law  of  insolvency,  bankruptcy  and  execution) 
enacts: 

^^That,  if  the  petitioner  shall,  before  or  after  the 
filing  of  his  petition,  in  contemplation  of  his  becoming 
insolvent,  or  being  in  insolvent  circumstances,  voluntarily 
convey,  assign,  transfer,  charge,  deliver,  or  make  over 
any  estate,  real  or  personal,  security  for  money,  bond, 
bill,  note,  money,  goods,  or  efiRscts  whatsoever,  to  any 
creditor  or  creditors,  or  to  any  person  or  persons  in 
trust  for,  or  to  or  for  the  use,  benefit,  or  advantage  of 
any  creditor  or  creditors,  or  to  any  person  who  is  or 
may  be  liable  as  surety  for  such  petitioner,  every  such 
conveyance,  assignment,  transfer,  charge,  deliveiy  and 
making  over,  shall  be  deemed  fraudulent  and  void  as 
against  any  assignee  or  assignees  of  the  estate  and  effects 
of  such  petitioner  appointed  under  the  provisions  of  the 
recited  Act  (5  &  6  Vict.  c.  116,  for  the  relief  of  insolvent 
debtors)  and  of  this  Act,  or  of  either  of  them :  Provided 
always,  that  no  such  conveyance,  assignment,  transfer, 
charge,  delivery,  or  making  over,  shall  be  so  deemed 
fraudulent  and  void  if  made  at  any  time  prior  to  three 
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months  before  the  filing  of  the  petition,  and  not  with  the 
view  or  intention,  by  the  party  so  conveying,  asBigning, 
transferring,  charging,  delivering  or  making  over,  of 
petitioning  the  Court  for  protection  from  process.'" 


Mr.  MaUns  and  Mr.  Metcalfe^  for  the  Defendant, 
now  moved  to  dissolve  the  injunction.  They  said  that 
not  only  were  the  assignments  which  Small  had  made  to 
the  Defendant,  unimpeachable,  but  the  Defendant  had 
taken  possession  of  the  articles  comprised  in  them, 
before  Small  presented  his  petition ;  and,  therefore,  the 
articles  were  taken  out  of  his  order  and  disposition,  and 
the  Defendant's  title  to  them  became  complete  and  in- 
defeasible before  the  petition  was  presented :  that  the 
assignee  of  an  insolvent  debtor  could  not  stand  in  a 
better  situation  than  the  insolvent  himself  was  in  when 
he  took  the  benefit  of  the  Act ;  and  that,  when  Small 
took  the  benefit  of  the  Act,  the  only  right  which  he  had, 
with  respect  to  the  articles  in  question,  was  a  right  to 
the  surplus  of  ^he  money  to  be  produced  by  the  sale  of 
them,  after  payment  of  the  debts  due  to  the  Defendant. 
Mariindale  v.  Booth  (a). 

Mr.  Selwyny  for  the  Plaintiff,  relied  on  the  21st  sect, 
of  the  7  &  8  Vict.  c.  96,  which  enacts :  "That,  in  all 
cases  where  any  petitioner  for  protection  from  process, 
whose  estate  shall  have  been  vested  in  an  assignee  or 
assignees  under  the  provisions  of  the  said  recited  Act  and 
of  this  Act,  or  of  either  of  them,  shall  have  executed  any 
warrant  of  attorney  to  confess  judgment,  or  shall  have 
given  any  cognomt  actionem  or  bill  ofsaky  whether  for  a 
valuable  consideration  or  otherwise,  no  person  shaU^ 
after  the  filing  of  the  petition  of  such  petitioner ^  avail 


(a)  3  Bam.  &  Add.  498. 
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himself  of  any  execution  issued  or  to  be  issued  upon  any 
judgment  obtained  or  to  be  obtained  upon  such  warrant 
of  attorney  or  cognovit  actionem^  either  by  seizure  and 
sale  of  the  property  of  such  petitioner  or  any  part 
thereof,  or  by  sale  of  such  property  theretofore  seized,  or 
any  part  thereof,  or  avail  himself  of  such  bill  of  sale ; 
but  that  any  person  or  persons  to  whom  any  sum  or 
sums  of  money  shall  be  due  in  respect  of  any  such 
warrant  of  attorney  or  cognovit  actionem^  or  of  such  bill 
of  sale,  shall  and  may  be  a  creditor  or  creditors  for  the 
same  under  the  said  recited  Act  and  this  Act.*^ 


1849. 


Parrott 

V. 
CONGRBYE. 


Mr.  Selwyn  cited  Hunt  v.  Robins  (&)  and  Squire  v. 
Huetson  (c). 

The  Vice- Chancellor  : 

I  do  not  entertain  any  doubt  upon  the  question  which 
has  been  argued  in  this  case ;  and,  if  I  had  entertained 
any  doubt  upon  it,  I  should  have  thought  it  right  to 
continue  the  injunction  until  the  hearing  of  the  Cause, 
in  order  that  the  question  might  be  more  fully  discussed. 

My  opinion  is  that  the  validity  of  the  bill  of  sale  is 
not  affected  by  the  Act  of  the  5  &  6  Vict. :  for  it  was 
made  more  than  three  months  before  Mr.  Small  filed  his 
petition  for  protection  from  process,  and  without  any 
view  or  intention,  on  his  part,  of  filing  the  petition.  But 
it  seems  to  me  that,  though  the  bill  of  sale  is  unaffected, 
the  Defendant's  right  to  retain  the  articles  which  he  has 
taken  possession  of  under  it,  is  defeated.  For  the  21st 
section  of  the  Act  enacts  that,  in  all  cases  where  any 
petitioner  for  protection  from  process,  whose  estate  shall 


(6)  3  Queen's  Bench  Bep. 
300. 


(c)  1  Queen's  Bench  Bep. 
308. 
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have  been  vested  in  an  asfiignee  under  the  provisions  of 
the  recited  Act  and  of  that  Act  or  either  of  them,  shall 
have  given  any  bill  of  sale,  whether  for  valuable  consi- 
deration or  otherwise,  no  person  shall,  after  the  filing  of 
the  petition  of  such  petitioner,  avail  himself  of  such  bill 
of  sale ;  but  that  the  person  to  whom  any  sura  of  money 
shall  be  due  in  respect  of  such  bill  of  sale,  shall  be  a 
creditor  for  the  same  under  the  recited  Act  and  that 
Act.  My  opinion,  therefore,  is  that  the  Defendant's 
right  to  the  articles  is  over-reached  by  Snudrs  insol- 
vency, and  that  he  must  obtain  the  benefit  of  the  bill  of 
sale  in  the  Insolvent  Debtors'  Court. 


Motion  refused  with  costs. 


On  the  21st  of  April  1849,  the  Lord  Chancellor,  on 
being  moved  to  discharge  the  Vice- Chancellors  order 
and  to  dissolve  the  injunction,  ordered  the  motion  to 
stand  over  and  the  Defendant  to  bring  an  action  to  try 
his  right  to  the  articles  comprised  in  the  bill  of  sale. 

The  parties,  afterwards,  came  to  compromise  and, 
consequently,  no  action  was  brought. 


^a,^  ^^..^^^I'S^  >^^//^- 
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IN  THE  MATTER  OF  THE  TRUSTS  CREATED  \/     1849 : 
BY  THE  WILL  OF  THOMAS  BARTHOLOMEW,     ^''*  ^'"''- 


/„ 


V. 


AND 


Legacy. 
Vesting. 


IN  THE  MATTER  OF  10  AND  11  VICT.  c.  96,    ^    f^'^;. 

'     Canstructton. 

FOR    BETTER    SECURING    TRUST-FUNDS         

AND  FOR  THE  RELIEF  OF  TRUSTEES.         Testator  gave 

2000/.  to  trus- 

X  HE  testator  in  this  case  directed  the  trustees  of  his  p^y  the  interest 

will  to  invest  2000/.,  in  their  names,  in  government  or  to  his  daughter, 

real  securities,  and  to  pay  the  interest  and  dividends  ^er  disease' *in' 

to  his  daughter,  Mary  Antif  for  her  separate  use  for  trust  topay  the 

life;   and,   after   her   decease,   to  pay  the  2000/.  or  principal  unto, 

between  and 
airign  the  securities  on  which  the  same  might  be  then  amongst  all  her 

invested^  unto,  between  or  amongst  all  and  every  her  children,  as  and 

child  and  children  as  and  when  they  should  severally  ^j^j  Vi  • 

attain  their  respective  ages  of  twenty-one  years,  in  equal  twenty-one,  in 

shares  and  proportions^   share   and   share   alike,   "  to  ^^^  shares, 

whom  I  give  and  bequeath  the  same  accordingly  ;  with  m^^  bequeath 

benefit  of  survivorship  to  and  amongst  such  child  or  the  same  ae- 

children  in  case  of  the  death  of  any  one  or  more  of  them  ^^  T^Tf?otator's 

before  such  share  or  shares  of  and  in  the  said  sum  of  daughter  had 

2000/.  shall  become  payable :  and  I  will  that  what  shall  o°V  ?°®  ^HH* 

SO  survive,  shall,  from  time  to  time,  hkewise  survive  and  ^ed  an  infant. 

go  and  be  paid  in  like  manner  together  with  the  original      Held  that  the 

shares  or  share  of  such  chDd  or  children  of  and  in  the  Til:  Vn  j^*    •/" 

tne  cnilcl  on  its 

said  sum  of  2000/. :  and  upon  further  trust  that  they,  birth, 
my  said  trustees,  shall,  in  the  mean  time,  after  the 
death  of  my  said  daughter,  pay  and  apply  the  interest 
and  dividends  of  the  said  2000/.,  for  and  towards  the 
maintenance,  clothing  and  education  of  such  child  or 


MBYf  S  TRUST. 


686  CASES  IN  CHANCERY. 

1849.  children  of  my  said  daughter  until  their  respective 

j^^^  shares  thereof  shall  became  payable^  in  proportion  to 

Bartholo-      their  respective  shares  therem,  as  they,  my  said  trus- 
tees, shall,  in  their  discretion,  think  fit.*" 

The  testator  died  in  1826.  After  his  death,  his 
daughter,  Ann^  married  S.  TrouL  The  only  issue  of 
their  marriage,  was  a  son,  S.  F.  Troutf  who  died  shortly 
after  his  birth.  Mrs.  Trout  died  in  1847.  After  her 
death  the  trustees  paid  the  2000/.  into  Court  under  the 
lOkll  Vict.c.  96. 

A  petition  presented,  by  Mr.  Trout,  to  have  the  fund 
paid  out  to  him  as  the  personal  representative  of  S.  F, 
Trout,  now  came  on  to  be  heard.  The  question  was 
whether  the  20002.  vested  in  S.  F.  Trout  on  his  birth, 
subject  to  his  mother's  life  interest;  or  whether  his 
right  to  that  sum  was  contingent  on  his  attaining 
twenty-one. 

Mr.  BetheU  and  Mr.  Nalder^  in  support  of  the  peti- 
tion, said  that  the  2000/.  vested,  absolutely,  in  8.  F. 
Trout,  on  his  birth ;  and  that  only  the  payment  of  it 
was  postponed  until  he  should  attain  twenty-one.  They 
relied  on  the  words:  *^to  whom  I  give  and  bequeath 
the  same  accordingly,"  as  being  an  absolute  gift  of  the 
2000/.:  and  on  the  provisions  for  survivorship  and 
maintenance,  as  confirming  the  construction  which  they 
contended  for.  They  cited  Hanson  v.  Oraham  (a)  and 
Hammond  v.  Maule  (i). 

Mr.  Malins,  for  the  person  entitled  to  the  testator^s 
residuaiy  personal  estate,  said  that  the  testator  did  not 

(o)  6Ve8.  239,  {b)  1  Coll.  281. 
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intend  any  child  of  his  daughter,  to  take  a  share  of  the      ,     ^^^^'    , 
2000/.,  unless  it  attained  twenty-one :   that  there  was  in  re 

not  a  gift,  in  the  first  instance,  to  the  children,  and  then  Bartholq. 
a  direction  to  pay  to  them  when  they  should  attain 
twenty-one ;  but  there  was  firat  a  direction  to  pay  to 
the  children  when  they  should  attain  twenty-one,  and, 
immediately  afterwards,  a  gift  to  them  accordingly ;  so 
that  the  period  of  gift  and  the  period  of  payment,  were 
the  same :  and,  therefore,  the  case  fell  within  the  prin- 
ciple of  Leahe  v.  Robinson  (c) :  that  the  survivorship- 
clause  showed  that  no  child  was  to  take  a  transmissi- 
ble interest  until  it  attained  twenty-one:  that,  if  the 
original  gift  was  dear,  the  effect  of  it  was  not  altered 
by  there  being  a  maintenance-clause:  that  that  clause 
did  not  make  an  interest  a  vested  one,  if,  under  the 
original  gift,  it  was  clearly  contingent ;  Leake  v.  Robin- 
son; Vawdry  v.  Oeddes{d)i  that,  in  Hammond  v. 
Maulcj  there  was  a  gift  of  the  capital  of  the  stock 
directed  to  be  purchased,  in  one  part  of  the  will,  and  a 
direction  to  transfer  it,  in  another  part;  but,  in  the 
present  case,  the  gift  and  the  direction  to  pay  were  one 
and  the  same. 

Mr.  Hetherington  appeared  for  the  trustees. 

Mr.  Rethell,  in  reply,  observed  that,  if  no  child  took  a 
vested  interest  until  it  attained  twenty-one,  the  clause 
of  survivorship  would  be  entirely  useless :  that  the  sur- 
vivorship was  to  take  place  in  case  a  child  died  before 
its  share  should  become  payable ;  and  that  the  income 
of  the  shares  was  to  be  applied  for  the  maintenance  of 
the  children,  until  their  shares  should  become  payable  ; 
therefore,  it  was  evident  that  the  testator  meant  the 
time  of  payment  only  to  be  postponed. 

(c)  2  Mer.  363.  {d)  \  Kuss.  &  Myl.  203. 
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1849. 


In  re 
Bartholo- 
mew's TRUST. 


The  Vigb-Chancbllor  : 

The  testator  first  directs  the  trustees  to  pay  the 
2000Z.,  or  assign  the  securities  on  which  it  should  be 
invested,  unto  all  the  children  of  his  daughter,  as  and 
when  they  should  attain  twenty-one»  and  then  adds: 
^^  To  whom  I  give  and  bequeath  the  same  accordingly.'* 
Therefore,  there  is  a  gift  independent  of  the  direction  to 
pay :  and,  that  being  so,  I  think  that  the  child  of  the 
daughter  took  a  vested  interest.* 


*  Affirmed :  see  1  Hall  &  TweQs,  565,  and  1  Macnaght.  & 
Gord.  354. 


^i^^^'T/i.^^o^^    t/i^ 


1849: 
19ihand'2l8t 

April. 
^^ ' 

Debtor  and 

creditor. 
Jurisdiction^ 


A,  having  gone 
abroad  and  left 
his  wife  unpro- 
vided for,  the 
Plaintiff  lent  her 
money  to  pur- 
chase necessa- 
ries, and  she  ap- 
plied it  accord- 


leld  that  the 
Plaintiff  could 
not  sue  A,  for 
the  money,  in  a 
Court  of  Equity. 

Q 


MAY  V.  SKEY.\ 


1  HE  Defendant  having  gone  abroad  and  left  his  wife 
wholly  unprovided  for,  the  Plaintiff  lent  her  money, 
from  time  to  time,  to  enable  her  to  purchase  neces- 
saries, and  she  applied  it  accordingly.  •  On  the  ar- 
gument of  a  general  demurrer,  one  question  was 
whether  the  Plaintiff  could  sue  the  husband  for  the 
money,  in  a  Court  of  Equity. 

Mr.  Bacon  and  Mr.  Bilion,  in  support  of  the  demurs 
rer,  contended  that  the  Plaintiff ^s  right  (if  she  had  any) 
was  a  purely  legal  one. 

Mr.  BetheU  and  Mr.  Willcock,  in  support  of  the  bill, 
referred  to  Harris  v.  Zee  (a),  Marhw  v.  Pitfeild(b)j 


(a)   1  P.  W.  482. 


(6)  Ibid.  558. 


rr/<' . 


-^ . 


(^-2 
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and  2nd  Roper  on  Husband  and  Wife,  Jacob's  edition,  184Q. 

page  112.  May 

V, 

The  Vicb-Chanckllor  :  ^"^' 

The  question  is  not  whether  there  is  a  debt,  but 
whether  the  Court  has  jurisdiction,  in  this  case,  to  direct 
payment  of  it. 

In  the  cases  cited,  there  were  trusts  for  payment  of 
the  husband^s  debts ;  which  gave  the  Court  jurisdiction ; 
and  the  only  question  was  whether  the  Plaintii&  were 
creditors  of  the  husbands.  If  they  were,  there  could 
be  no  doubt  that  the  Court  would  execute  the  trusts  in 
their  favour.  In  this  case  there  is  no  trust  to  execute ; 
but  the  Plaintiff  sues,  merely,  as  a  creditor  of  the 
husband;  and,  as  a  mere  creditor,  she  has  no  equity 
against  the  husband. 

Demurrer  allowed,  and  leave  to  amend  refused. 


-V^;^.  J^^'y^^^  J(^/^^^^.  /^ 
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1849:  PETO  r.  PETO.  l/ 

21st  and  23rd 

,    ^P"^'    ,  The  testator  in  this  Cause,  by  his  will  dated  the  13th 

Bttd  ^^  September  1830,  bequeathed  two  fifths  of  his  residuary 

Covenant.  personal  estate  to  the  then  present  children  of  Thomas 

Family  ^  j^  Garde  OrisseU  and  Ann  his  wife,  who  should  be 

living  at  the  decease  of  their  mother.     The  testator 

The  eight  chil-  died  on  the  15th  of  September  1830.     Ann  OrisseU  and 

drenof  z^.ybemg  h^r  husband  survived  him,  and  had  eight  children  living 

fmid,  equally,  in  **  ^^  death,  namely  Thomas^  JameSy  Charles^  Mary  the 

the  event  of  wife  of  Samuel  Morton  Peto,  Hannah^  Elizabeth^  Henry 

S^'m^^S"^  and  Martin.    On  the  25th  of  April  1832,  (at  which  time 

them,  in  pursu-  Thomas  had  two  children,  and  Elizabeth^  Henry  and 

ance  of  an  ar-  Martin  were  infants,  and  James  and  Charles  were  resi- 

amwaest  them-  ^^^^  ^  India,)  an  indenture  was  made  or  expressed  to 

selves  whilst  the  be  made  between  Thomas^  James,  Charles  and  Hannah 

eighth,  whose  ^j  j^^   ^j  M„    p^^^  of  ^^^  fi^^     ^^    Elizabeth, 

uamevrasc/am^tf,  _  ,,*-.-,  ,  ,  , ., , 

was  in  India,  Henry  and  Martin  of  the  second  part,  the  two  children 

executed  a  deed,  of  Thomas,  both  of  whom  were  infants,  of  the  third  part, 

and^ewereiMde  *°^  ^^^  ^^^^  ^^  ^^®  fonTi\i  part,  whereby,   after 
to  covenant  reciting  the  testator's  will,  and  that  it  had  been  agreed 

^^^  ®^®'**®''  between  Thomas  GHssell  and  his  brothers  and  sisters 
that,  in  case  any  ^^d  Mr.  Peto,  that,  in  case  TTiomas  or  any  or  either  of 

of  them  should    his  brothers  or  sisters,  should  die  before  their  mother 
die  in  B,'s  life- 
time leaving  a 

child  or  children,  such  child  or  children  should  be  entitled  to  the  share 
or  shares  of  his,  her,  or  their  parent  or  parents,  in  such  and  the  same 
manner  as  if  such  parent  or  parents  had  survived  B, — James  never 
executed  the  deed ;  but  he  and  six  of  those  who  did  execute  it,  sur- 
vived B,  The  other  left  children,  and  those  children  claimed  to  be 
entitled,  under  the  deed,  to  their  parent's  share. 

Held  that  the  deed  was  made  upon  the  assumption  that  all  the 
persons  named  as  parties,  would  execute  it,  and,  as  one  of  them  had 
not  executed  it,  it  was  not  binding  upon  the  others,  though  they  had 
executed  it. 
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leaving  any  lawful  child  or  children,  such  child  or  chil-  1849. 

dren  should  stand  in  loco  parentis^  and  take  their  parents'*  p^^^ 

share  of  the  testator^s  residuary  personal  estate,  equally  v. 

between  them :  and  that  Thomas  Grissell  and  his  bro-  Teto. 

thers  and  sisters  and  Mr.  Peto^  being  very  desirous  that 
not  only  the  two  children  of  Thomas^  but  all  his  other 
children  thereafter  to  be  bom,  should,  in  the  event  of 
his  death  and  of  his  brothers  and  sisters  surviving  their 
mother,  become  entitled  to  the  share  and  interest,  which 
Thomas  would  then  have  become  entitled  to  receive,  of 
the  testator^s  residuary  personal  estate,  in  case  he  had 
survived  his  mother,  had  accordingly  consented  and 
agreed  to  confirm  such  desire  by  the  now  stating  inden- 
ture, and  to  enter  into  a  covenant,  according  to  their 
then  or  future  rights  and  interests  under  the  testator^s 
will,  for  carrying  the  same  into  effect :  it  was  witnessed 
that,  in  pursuance  of  and  for  effectuating  the  recited 
agreement,  and  in  consideration  of  the  natural  love  and 
affection  which  the  brothers  and  sisters  of  Thomas 
Grissell  and  which  Mr.  Peto  bore  to  the  two  children 
of  Thomasy  and  of  ten  shillings  paid  by  Moouj  Thomas 
and  his  brothers  and  single  sisters,  severally  and 
respectively  and  for  their  several  and  respective  heirs, 
executors  and  administrators,  and  Mr.  Peto^  for  himself, 
his  heirs,  executors  and  administrators,  and  for  his  wife, 
did,  and  every  of  them  did,  jointly  and  severally,  cove- 
nant with  Moon,  his  executors  and  administrators, 
according  to  the  respective  rights^  shares  and  interests, 
either  present  or  future,  which  they,  the  covenantors, 
parties  thereto  of  the  first  and  second  parts,  or  any  or 
either  of  them,  could  or  might  have,  in  *  the  residuary  *  Sic. 

bequest  under*  the  testator'^s  will,  of  and  in  his  residuary 
personal  estate,  but  not  further  or  otherwise,  that  the 
two  children  of  Thomas  OrisseU^  and  all  and  every  other 
his  child  or  children  thereafter  to  be  bom,  or  such  of 
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1849.  them  as  ahould  be  living  at  the  death  of  Ann  Orissell 

Pbto  (provided  TTionuu  Grissell  should  be  then  dead)  should 

V.  have,  possess  and  become  entitled  to  and  recdve,  in 

Peto.  equal  shares  and  proportions,  such  a  distributive  share 

and  interest  of  the  teetator^s  residuary  personal  estate, 
as  TTiomas  Grissell  would  have  had  or  become  entitled 
to,  in  case  he  had  survived  Ann  Orissell^  and  had  ac- 
quired a  vested  interest  in  such  residuary  personal 
estate  under  the  testator^s  will :  and  that  Mr.  Peto  and 
the  brothers  and  sisters  of  Thomas  Grissell^  and  their 
respective  executors  and  administrators,  and  each  and 
enery  of  them,  would,  at  any  time  or  times  thereafter, 
upon  the  request  of  either  of  them,  and  at  the  costs  and 
charges  of  the  whole  equally,  make,  do  and  execute,  or 
cause  and  procure  to  be  made,  done  and  executed  all 
such  further  acts,  deeds,  matters  and  things  which  mig^t 
be  considered  and  found  necessary  for  the  purpose  of 
carrying  the  intention  of  the  covenantors,  parties  thereto 
of  the  first  and  second  parts,  into  effect  and  execution 
according  to  the  true  intent  and  meaning  of  the  now 
stating  indenture :  provided  always,  and  it  was  thereby 
declared  and  agreed,  by  and  between  all  the  parties 
thereto,  that  the  covenant  thereinbefore  contained  was 
only  to  extend  or  be  construed  to  extend  to  such  a  pro- 
portionate part  of  the  rights,  shares  and  interests  of 
Thomas  Orissell  and  his  brothers  and  sisters  and  Mr. 
Peto  in  the  teetator^s  residuary  personal  estate,  as  would 
mahe  up  a  full  share  therein  to  the  two  children  of 
Thomas,  and  all  and  every  other  his  child  and  children 
in  case  he  should  not  survive  his  mother.  And  the 
indenture  moreover  witnessed  that,  in  further  pursuance 
of  and  for  further  effectuating  the  recited  agreement 
and  intention  of  Thomas  Ghrissell  and  his  brothers  and 
sisters  and  Mr.  Peto^  and  for  the  consideration  aforesaid, 
Thomas  Chrissell  and  his  brothers  and  sisters  and  Mr. 
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PetOy  far  themselves^  severally  and  respectively^  and  for  1849. 

their  several  and  respective  heirs,  executors  and  admi-  Peto 

nistrators,  did  mutually  covenant,  every  of  them  to  and  v, 

with  the  others  and  other  of  them,  his  and  her  executors  Feto. 
and  administrators,  reciprocally,  that,  in  case  of  the 
death  of  Thomas  OrisseU^  or  any  or  either  of  his  bro- 
thers and  sisters,  in  the  lifetime  of  their  mother,  leav- 
ing any  lawful  child  or  children  them  surviving,  such 
child  or  children  should  have  and  be  entitled  to  the 
share  or  shares,  of  his,  her  or  their  parent  or  parents, 
of  and  in  the  testator's  residuary  personal  estate,  in  such 
and  the  same  manner,  and  in  such  and  the  same  shares 
and  proportions  as  if  such  parent  or  parents  had  survived 
Ann  OrisseUj  and  thereby  become  entitled  to  the  distri- 
butive share  and  shares  of  the  residuary  personal  estate 
bequeathed  to  Thomas  Orissell  and  his  brothers  and 
sisters  by  the  testator^s  will.  It  being  the  true  intent 
and  meaning  of  the  persons,  parties  thereto  of  the  first 
and  second  parts,  that  their  child  or  children  should,  in 
the  event  aforesaid,  stand  in  loco  parentis  and  take  their 
parents'  share  or  shares  equally  between  them. 

By  an  indenture  dated  the  12th  of  April  1843,  and 
made  or  expressed  to  be  made  between  Mr.  Peto^  whose 
wife  was  then  dead,  Holland  Thomas  Birhett^  who  was 
then  married  to  Hannah  Orissell,  and  Thomas^  James^ 
Charles,  Henry  and  Martin  Cfrissett  of  the  first  eight 
parts,  Thomas  de  la  Garde  Grissell  (since  deceased), 
Thomas  Grissell  and  Mr.  Peto  of  the  ninth  part, 
Thomas  Grissell  nnd  Mr.  Peto  of  the  tenth  part,  George 
Tupp  of  the  eleventh  part,  and  Thomas  Grissell  and 
Mr.  Peto  of  the  twelfth  part :  After  reciting  the  tes- 
tator's will ;  and  that  Thomas  ChrisseU  and  his  before- 
named  brothers  and  sisters  were  the  only  children  of 
Thomas  de  la  Garde  Grissell  and  Ann  his  wife  who  were 
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1 84  9.  living  at  the  teatator's  death ;  and  after  reciting  the  inden- 

Peto  *'^^®  ^^  ^^^  ^^^^  ^^  April  1832  ;  and  an  indenture  of  the 

r.  19th  of  June  1836,  by  which  Charles  OrisseU  BaBigned 

Pkto.  i^g  p^g^  Qf  share,  or  his  presumptive  and  expectant  part 

or  share,  as  well  original  as  accruing,  in  the  two  fifths  of 
the  testators  residuary  personal  estate,  to  Thomas  de  la 
Garde  Grissell,  Thomas  Grissell  and  Mr.  Peto,  by  way 
of  mortgage ;  and  an  indenture  of  the  22nd  of  September 
1840,  by  which  Elizabeth  Grissell  assigned  her  part  and 
share,  or  presumptive  and  expectant  part  and  share,  as 
well  original  as  accruing,  in  the  two  fifths,  subject  to  the 
indenture  of  the  26th  of  April  1832,  to  Thomas  Grissell 
and  Mr.  Peto^  in  trust  for  her  separate  use ;  and  an 
indenture  of  the  26th  of  November  1840,  by  which  Mr. 
and  Mrs.  Birkett  assigned  Mrs.  Birhei€s  part  or  share, 
or  presumptive  and  expectant  share  in  the  two  fifths,  to 
Thomas  Grissell  and  Mr.  Peio^  by  way  of  mortgage ; 
and  an  indenture  of  the  8th  of  February  1842,  by  which 
Henry  and  Jfartin  Grissell  assigned  their  parts  or 
shares,  or  part  or  share,  present  and  future,  and  vested 
or  contingent,  in  the  two  fifths,  to  George  Tupp  by  way 
of  mortgage :  and  after  reciting  that  the  indenture  of 
the  26th  of  April  1832  had  never  been  executed  by 
JameSy  Henry  and  Martin  Chrisselly  although  it  had  been 
executed  by  all  the  other  parties  thereto ;  and  that  Mrs* 
Peto  had  left  four  children ;  and  that  Thomas  Gfrissell 
had  had  three  children  bom  since  the  date  of  the  indent- 
ure of  1832 ;  and  that,  for  obviating  any  inconvenience, 
doubt  or  question  which  might  arise  from  that  indenture 
not  having  been  executed  by  James,  Henry  and  Martin 
Grissellt  or  from  the  same  indenture  having  been  exe^ 
cuted  by  Mrs.  Peto  while  she  was  under  coverture ;  and, 
for  ratifying  and  confirming  the  arrangement  intended 
by  the  said  indenture  according  to  the  meaning  of  the 
said  parties,  they,  the  several  parties  to  the  now  stating 
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indenture  of  the  first  eight  parts,  according  to  their  1849* 

several  and  respective  interests  or  ownerships,  and  with  Peto 

the  privity  and  approbation  of  the  several  other  parties  r. 

thereto  so  far  as  they  respectively  could  or  might  be  "bto» 

interested,  had  determined  to  enter  into  the  covenants 
and  provisions  on  their  respective  parts  thereinafter 
contained  :  it  was  witnessed  that,  in  pursuance  and 
performance  of  the  recited  determination,  each  of  the 
several  parties  thereto  of  the  first  eight  parts  (except 
Mrs.  Birhett)  did  for  himself  and  herself  and  his  or 
her  heirs,  executors  and  administrators,  and,  as  to  and 
concerning,  only,  the  acts,  deeds  and  defaults  of  himself 
and  herself  respectively^  and  his  and  her  respective 
heirs,  executors  and  administrators ;  and  Mr.  Birhett^ 
as  to  the  acts,  deeds  and  defaults  of  his  wife,  her  exe- 
cutors or  administrators,  (with  the  privity  and  approba- 
tion of  the  several  other  parties  thereto,  so  far  as  they 
respectively  could  be  in  anywise  interested,)  did  covenant 
with  the  others  of  them,  the  several  parties  thereto  of 
the  first  eight  parts,  their  executors  and  administrators, 
jointly,  and  with  each  other  of  them  the  parties  thereto 
of  the  first  eight  parts,  and  his  and  her  heirs,  executors 
and  administrators,  severally,  in  manner  following;  that 
is  to  say,  that,  (by  way  of  ratification  and  confirmation  of 
the  arrangement  made  or  intended  by  the  indenture 
dated  the  25th  day  of  April  1832,  and  notwithstanding 
the  trusts  and  provisions  of  the  testator^s  will)  upon  the 
decease  of  Ann  Grissell,  the  residuary  estate*  of  the  •  •  ^|^, 
testator  should  be  divided  into  as  many  shares  as  should 
be  equal  to  the  number  of  the  children  of  Ann  Grissell 
as  ^should  be  living  at  her  death,  and  of  her  children  who  •  Ste. 
should  have  died  in  her  lifetime  but  have  left  any  child 
or  children  him,  her  or  them  respectively  surviving,  and 
including,  in  such  number,  Mary  the  deceased  wife  of 
Vol.  XVI.  b  b 
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1849.  Mr.  PetOj  and  so  that  one  of  such  shares  should  be 

Peto  allotted  and  belong  to  each  or  either  of  the  children  of 

9.  Ann  Ghissell  who  might  be  living  at  her  death,  and  so 

Fbto.  ^}jg^^  Qj^Q  ^f  g^^}j  shares  might  be  allotted  in  respect  of 

each  or  either  of  the  children  of  Ann  Oris^ell  who 
might  have  died  in  her  lifetime  and  might  have  left  any 
child  or  children,  him,  her  or  them  respectively  sur- 
viving; and  so  that  the  child  or  children  of  eadi  or 
either  child  of  Ann  Chrissell  who  might  so  die  in  her 
lifetime  but  have  left  any  child  or  children  as  afore- 
said, (including  the  child  or  children  of  Mary  Peio,) 
respectively,  might  take  per  stirpes  and  not  per  aqnta, 
and  only  in  respect  of  her,  his  or  their  then  deceased 
parent  respectively,  and  also  might  take  equally  between 
and  among  themselves,  and  as  tenants  in  common  if  more 
than  one  :  And  furthermore  that  each  of  them  the 
parties  thereto  of  the  first  eight  parts,  and  his  and  her 
respective  heirs,  executors  and  administrators,  should 
and  would,  from  time  to  time  and  at  all  times  thereafter, 
upon  the  request  and  at  the  costs  and  charges  of  each, 
any  or  either  of  the  other  parties  thereto  of  the  first 
eight  parts,  his,  her  or  their  respective  heirs,  executors 
or  administrators,  or  of  any  person  or  persons  entitled 
or  claiming  to  be  entitled  under  or  by  means  of  the 
arrangenent  thereby  made  or  intended,  make,  do  and 
execute,  or  cause  or  procure  to  be  made,  done  and 
executed,  all  such  further  and  other  lawful  and  reason- 
able acts,  deeds,  assignments  and  assurances  for  effect- 
ing or  perfecting,  ratifying  and  confirming  the  arrange- 
ment then  made  or  intended  to  be  made,  as,  by  the 
other  or  others  of  the  parties  thereto  of  the  first  eight 
parts,  his,  her  or  their  executors  or  administrators,  or 
other  the  person  or  persons  entitled  or  claiming  to  be 
entitled  as  aforesaid,  or  his,  her  or  their  respective 
*  Sic.  executors,  administrators  or  assigns,  or  their  or  her* 
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respective  counsel  in  the  law,  should  be  lawfully  or     ^     ^^^'    ^ 

reasonably  advised  or  required.  Pxit) 

jr. 

JPbto* 

The  last-mentioned  deed  was  executed  by  Mr.  Peto 

and  Mr.  Birkett,  and  by  ThotnaSy  Henry  and  Martin 

Grissell:   but  James  Ghissell^  who  was  alleged  not  to 

have  returned  to  England  since  the  date  of  that  deed 

and  to  be  out  of  the  jurisdiction  of  the  Court  when  the 

bill  was  filed,  never  executed  it. 

Ann  QrisielU  the  wife  of  Thomas  de  la  Garde  Orissell^ 
died  on  the  28th  of  July  1847. 

In  April  1848  the  bill  was  filed  by  Mrs.  Pete's  four  BiD. 

children,  all  of  whom  were  infants,  against  their  father, 
and  Thomas^  Charlesy  Elizabeth,  Henry  and  Martin 
Orissell,  Mr.  and  Mrs.  Birhettj  Oeorge  Tupp  and  James 
ChisseU.  It  stated  that,  at  the  date  of  the  indenture 
of  family  arrangement  of  the  25th  of  April  1832,  it  was 
hoped  and  expected  by  Thomas  OrUsell,  Mr.  and  Mrs. 
Peto  and  Mrs.  Birkett,  who  was  then  single,  that  . 
James  and  Charles  Grissell,  when  they  should  be  ap- 
prized of  the  same  arrangement,  and  that  Elizabeth, 
Henry  and  Martin  Grrissell,  when  they  should  attain 
twenty-one,  would  confirm  it,  and  would  agree  to  enter 
into  the  same  family  arrangement  as  regarded  their 
shares  of  the  testator's  residuary  estate ;  and  that  it  was 
the  full  intention  of  ThomoLs  GrisseU,  Mr.  and  Mrs. 
Peto  and  Mrs.  Birkett  that  the  several  parties  who 
should  execute  that  indenture,  should  be  bound  by  the 
same,  as  to  their  respective  shares  of  the  estate,  whether 
that  indenture  should  or  should  not  be  executed  by  all 
the  children  of  Thomas  de  la  Garde  Grissell  and  Ann 
his  wife:  that  Thomas  ChisseU^  Mr.  and  Mrs.  Peto 
and  Mrs.  Birhett,  executed  the  last-mentioned  deed  on 

B  R  2 
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1849.  or  about  the  day  of  its  date ;  that  Charles  Grissell  exe- 

p^.j^  cuted  it  on  the  19th  of  June  1836,  when  he  had  re- 

ir.  turned  from  India;  and  that  Elizabeth  Grissell  exe- 

Pno.  cuted  it  on  the  same  day,  being  some  time  after  she  had 
attained  twenty-one;  but  James  never  executed  it: 
that,  in  April  1843,  it  was  hoped  and  expected  that 
James^  who  was  then  in  India,  would  join  in  confirming 
the  family  arrangement,  though  he  had  before  refused  to 
do  so;  and  that  the  indenture  of  the  12th  of  that 
month,  was  executed  by  Mr.  Peto^  Mr.  Birhett  and 
Thomas^  Henry  and  Martin  Grissell;  but  that  James 
had  not  executed  it ;  and  that  Thomas,  when  he  exe- 
cuted it,  knew  that  James  had  refused  to  enter  into 
the  arrangement :  that  the  Defendants  alleged  thai  the 
family  arrangement  was  not  binding  upon  them,  because 
James  had  not  executed  the  deeds  of  April  1832  and 
April  1843  ;  but  the  Plaintiffs  charged  that  the  parties 
who  did  execute  those  deeds  were  bound  by  the  family 
arrangement^  as  regarded  their  respective  shares  of  the 
testator'*s  residuary  estate,  notwithstanding  James  had 
not  executed  them. 

The  bill  prayed  that  the  rights  of  all  parties  in  the 
two  fifths  of  the  testator'^s  residuary  personal  estate 
bequeathed  to  the  children  of  Thomas  de  la  Garde 
Grissell  and  Ann  his  wife,  might  be  ascertained  and 
declared;  and  that  it  might  be  declared  that  James 
Grissell,  on  the  death  of  Ann  Grissell,  became  entitled 
to  one  seventh  of  the  two  fifths  ;*  and  that  the  remain- 

*  It  will  be  seen,  on  referring  to  the  argument,  that  Mr. 
James  Parker,  one  of  the  Plaintiffs'  Counsel,  contended 
that  the  Plaintiffs  were  entitled,  not  to  one  seventh,  but  to  six 
fifty-sixths  of  the  two  fifths  of  the  testator's  residuaiy  estate ; 
as  that  apportionment  would  leave  Thomas,  Charles,  Elizabeth^ 
Hannah,  Henry  and  Martin  Grissell,  and  Mrs.  Birhett,  seven 
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ing  six  sevenths  became,  under  the  will  and  the  deeds  1849. 

of  family  arrangement,  divisible  into  seven  equal  parts,      ^    p  ' 
and  that  the  Pliuntiffs,  as  the  children  of  Mrs.  Peto^  v. 

were  entitled  to  one  of  such  seven  parte ;    and  that  it  Pbto, 

might  be  dechired  that  Thomas  OrUsell  and  Mr.  Peto 
(who  were  the  executors  of  the  will)  held  the  six  se- 
venths of  the  two  fifths,  as  trustees  for  the  Plaintifls 
and  the  Defendants  Thomas^  Charles,  JEHzabeth,  Henry 
and  Martin  Ghissell,  and  Mr.  and  Mrs.  Birhett  and 
those  claiming  under  them ;  or  that  the  Court  would 
declare  who  were  entitled,  and  in  what  proportions,  to 
the  two  fifths  of  the  testator's  residuary  estate. 

The  answers  of  Mr.  Peto  and  Mr.  and  Mrs.  Birhett       Answers, 
submitted  the  question,  raised  by  the  bill,  to  the  judg- 
ment of  the  Court. 

The  answer  of  Thomas,  Charles,  Elizabeth  and  Martin 
Grissell,  stated  that  it  was  part  of  the  agreement  for 
the  family  arrangement  mentioned  in  the  bill,  that  all 
the  children  of  Thomas  de  la  Garde  Grissell  and  Ann 
his  wife,  should  agree  to  and  be  bound  by  it ;  and  that, 
as  James  Grissell  always  declined  to  be  a  party  to  the 
arrangement,  the  proposed  agreement  was  never  finally 
come  to. 

That  answer,  however,  contained  an  admission,  on  the 
part  of  Thomas  Grissell,  that  he  executed  the  deed  of 
the  12th  of  April  1843  after  he  knew  that  James  had 
refused  to  enter  into  the  arrangement. 

fifty-sixths,  or  one  eighth  each,  and  would  leave  James  the  like 
share  and  also  the  one  seventh  of  seven  fifty-sixths  which  ac- 
crued to  him  on  Mrs.  Peto*s  death.  That  apportionment  would 
take  nothing  at  all  from  James,  and  nothing  more  from  his  bro- 
thers and  sisters  than  they  were  bound  by  the  deeds  (as  Mr. 
Parker  contended)  to  give  up. 


Plaintiffs. 
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1849.  Mr.  Bethell  and  Mr.  PiggotU  for  the  PlamtiflEsy  said 

Pbto  ^^  ^'^^  ^'^^  construotion  of  the  deeds  was  that  eyery 

17.  party  who  executed  them  should   be  bound  by  the 

P^i'<^  arrangement,  whether  the  other  parties  did  or  did  not 
pffifff^*''  execute  them;  BidtoeU  r.  Lethhridge (a),  Collins  v. 
Prosser  (b)  ;  and  that,  if  the  parties  had  not  intended 
that  the  deeds  should  have  that  efiect,  they  would  not 
have  executed  them  so  soon  after  the  testator's  death ; 
but  would  have  waited  until  those  who  w«-e  abroad  had 
returned  to  England^  and  those  who  were  infants  had 
attained  twenty-one ;  that,  though  Hmiry  and  Martin 
had  not  executed  the  deed  of  1832  they  had  executed 
the  deed  of  1843,  and  thereby  had  ratified  and  con- 
firmed the  former  deed. 

Mr.  James  Parker ^  who  was  with  Mr.  BeiheU  and 
Mr.  Piggottt  said : 

As  James  Grissell  never  executed  either  of  the  deeds, 
I  admit  that  he  is  not  bound  by  them;  but,  I  submit 
that  his  brothers  and  sisters  are  bound  by  them,  for  all 
of  them  executed  one  or  other  of  the  deeds,  and  some  of 
them  executed  both :  and  the  consequence  is  that  the 
Plaintiffi  are  entitled  to  six  fifty-sixth  parts  of  the  share 
of  the  testator*s  estate  which  was  given,  by  the  will,  to 
the  children  of  Ann  Orissell  who  should  be  living  at  her 
death  (c). 

The  deed  of  1832  recites  that  it  had  been  agreed, 
between  the  children  of  Ann  Grissell,  that,  in  case  any 
of  them  should  die  before  their  mother  leaving  any  law- 

(a)  1  Bamardist.  235.  the  Plaintiffs  were  entitled  to 

.  {b)  I  Bam.  &  Cress.  682.       one  seventh  of  the  share  of  the 
(c)  According  to  the  biU,     testator's  residuary  estate. 
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ful  child  or  children,  such  child  or  children  should  stand  1849. 

in  loco  parentis  and  take  their  parents'  share.    Now  the  p^^^ 

share  of  the  parents  was  one  eighth ;  and,  therefore,  if  all  v. 

the  chfldren  of  Ann  ChrisseU  had  executed  the  deeds,  the  Peto. 

children  of  Mrs.  Peto  would  have  been  entitled,  in  the 
event  that  has  happened,  to  one  eighth :  but  as  James 
did  not  execute  the  deeds,  the  children  Of  Mrs.  Peto 
are  entitled  to  one  eighth  minus  one  sevetith.  For  each 
of  the  other  children  of  Ann  Orissell^  as  he  or  she  exe- 
cuted the  deeds,  gave  up  one  seventh  of  an  eighth,  or 
one  fifty-sixth,  to  the  children  of  Mrs.  Pete ;  and,  as 
six  of  those  children  executed  one  or  other  of  the  deeds, 
the  children  of  Mrs.  Peto  are  entitled  to  six  fifty-sixths. 

Thomas  Ghrisselly  though  he  now  insists  that  the  deeds 
are  not  binding  upon  him,  seems  to  have  stipulated  that 
a  special  dause  should  be  inserted,  in  the  deed  of  1832, 
in  ikvour  of  his  children ;  and  accordingly  he  and  his 
brothers  and  sisters  are  made  to  covenant  for  themselves 
severalbf  and  respectively^  and  for  their  several  and  r e- 
spectivs  heirs  J  8cc<  and  according  to  their  respective 
riffhtSt  shares  and  interestSy  that,  if  Tliomas  should  die 
in  his  mother's  lifetime,  his  children  should  have  the 
share  of  the  testator's  estate  which  he  would  have  been 
entitled  to  if  fad  had  survived  his  mother.  Then  there  is 
a  covenant  for  flirther  assurance ;  and,  after  that,  a  pro^ 
viso  that  the  first  covenant  is  to  extend  (mly  to  such  a 
proportionate  share  of  the  rights,  shares  and  interests  of 
Thomas  and  his  brothers  and  sisters,  as  would  make  up 
a  full  share  to  bis  children.  The  second  witnessing 
part  of  the  deed  provides  for  the  children  of  the  brothers 
and  sisters  of  Thomas  who  might  die  in  the  lifetime  of 
Ann  Chissell ;  add,  there  too,  Thomas  and  his  brothers 
and  sisters  are  made  to  covenant  severally  and  respect 
lively^  and  each  with  the  others  and  other  of  them,  recir 
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1649.         procally:  therefore  it  is  quite  clear  that  that  covenant 

Pbto  operates,  severally,  upon  that  proportion  of  Mrs.  Petals 

V.  presumptive  share,  which,  under  the  will,  would  have 

"'^'         oome,  to    each    of   the  covenanting    parties,  on  her 

death. 

The  Vice-Chancetlor, — ^Is  there  a  proviso  that,  in  case 
the  deed  should  not  be*executed  by  all,  it  should  not  take 
effect  as  to  any  of  the  parties  ! 

Argument  resumed. — There  is  no  such  proviso:  and, 
therefore,  I  submit  that  there  can  be  no  doubt  upcm  the 
question.  Besides,  it  is  impossible  to  suppose  that  the 
parties  who  were  adult  and  in  this  country  at  the  date  of 
the  deed,  would  have  executed  it  until  those  whom  they 
knew  to  be  infants  and  abroad  were  capable  of  executing 
it,  unless  they  had  meant  their  own  shares  to  be  bound 
in  all  events,  and  to  give  effect  to  the  arrangement  as 
far  as  they  could.  And  I  submit  that,  for  the  reasons 
whidi  I  have  stated,  the  proposition  which  the  Counsel 
for  the  Defendants  will  contend  for,  namely,  that  the 
deed  is  abortive,  because  one  of  the  persons  named  as  a 
party  did  not  execute  it,  is  wholly  untenable. 

I  will  not  occupy  the  time  of  the  Court  by  going 
through  the  deed  of  1843 :  I  shall  make  only  one  ob- 
servation upon  it,  which  is,  that  it  carries  out  the  prin- 
ciple of  the  deed  of  1832  in  every  respect. 

Argument  for  The  Solicitor-General,  for  Thomae^  Charles j  Elizar 

DefendanU.         j^^^^  jj^^  and  Martin  OrisseU,  said : 

Supposing  that  Henry  and  Martin  had  executed  the 
deed  of  1832,  and  that  Mrs.  Peto  had  been  sui  juris 
when  she  executed  it,  we  submit  that  the  Court  could  not 
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have  given  effect  to  it.    That  instrament,  thongh  under  1849. 

seal,  was  nothing  more  than  an  executory  contract ;  and  Pbto 

therefore,  the  Court,  if  it  cannot  give  effect  to  it  precisely  o. 

according  to  its  terms,  cannot  give  effect  to  it  at  all.  Peto. 

Now,  what  that  deed  provided  was  that,  if  Thomas  Oris- 
sell  or  any  of  his  brothers  or  sisters  should  die  in  the 
lifetime  of  their  mother  leaving  a  child  or  children,  such 
child  or  children  should  stand  tit  hco  parentis  and  take 
their  parentis  share;  which,  as  there  were  eight  children 
of  Ann  Orissell^  was  one  eighth.  But,  as  one  of  those 
children  has  refused  to  be  bound  by  the  deed,  the  fund 
has  become  divisible,  not  into  eighths,  but  into  sevenths ; 
and  consequently  the  Court  cannot  give  effect  to  the 
contract.  The  bill  asks,  not  that  the  Plaintiffit  may  be 
declared  to  be  entitled  to  the  share  provided  for  them  by 
the  contract,  but  that  they  may  be  declared  to  be  en- 
titled to  one  seventh  of  six  sevenths,  or  one  forty-ninth, 
instead  of  six  forty-eighths ;  and  Mr.  Parker  has  con- 
tended that  they  are  entitled  to  six  fifty-sixths;  which 
is  asking,  in  effect,  that  the  contract  may  be  executed 
cy  pres.  But  the  Court  never  executes  a  contract  in 
that  manner ;  it  executes  it  precisely  as  it  is  expressed, 
or  not  at  all.  It  is  to  be  observed  also  that  one  object  of 
this  deed  was  to  secure  one  eighth  to  each  of  the  chil- 
dren of  ^nn  Cfrissett  who  should  survive  her;  but,  in 
the  event  that  has  taken  place,  the  surviving  children  of 
Ann  Ghrissell  take  less  than  one  eighth.  That  that  was 
one  object  of  the  deed,  appears  from  what  may  be  called 
the  operative  recital,  namely,  that  the  eight  chUdren  had 
agreed  that,  in  case  any  or  either  of  them  should  die, 
before  their  mother,  leaving  any  lawful  child  or  children, 
then  such  child  or  children  should  stand  in  hco  parentis 
and  take  their  parents'"  share  equally  between  them. 
That  recital  shows  that  the  parties  intended  that,  on 
the  death  of  Ann  Grissell,  such  of  them  as  should  sur- 
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1849.  vive  her  should  take  one  eighth  each.    But  ooe  of  the 

Pkto  children  says  that  he  will  have  nothing  to  do  with  the 

9.  contract ;  and,  therefore*  it  cannot  be  carried  into  effect. 

Fbtg,  Suppose  that  all  the  children,  excq>t  Jamet  and  Thomas^ 

had  died,  in  their  mother^s  lifetime,  leaving  children, 
thai,  in  consequence  of  Jameg'M  refusal,  the  fund  would 
have  been  divisible,  on  her  death,  into  halves ;  und  James 
would  have  taken  the  whole  of  his  half;  but,  according 
to  the  prayer  of  the  biU,  Thomas  would  have  had  to  pay 
seven  eighths  of  his  half,  to  the  children  of  the  deceased 
children.  What  is  there  in  the  contract  to  lead  to  such 
a  result  I  The  contract  was  entered  into  on  the  assamp- 
tion  that  all  the  eight  children  would  concur  in  it.  But 
one  of  them  says  that  he  will  not  concur ;  and^  there- 
fore, it  has  become  wholly  abortive ;  for  it  cannot  be  fiiU y 
enforced  without  his  concurrence,  and  the  Court  will  not 
enforce  it  in  part.  Besides  Mrs.  Peio  was  not  bonnd  by 
the  contract ;  for  her  interest  in  the  fund  was  conliageat 
and  reversionary ;  and,  therefore,  no  act  that  her  husband 
could  do,  could  bind  it ;  and,  as  she  was  a  married  woman, 
her  execution  of  the  deed  was  a  nullity.  If  she  had 
survived  him,  she  might  have  said,  as  James  does,  that 
she  would  have  nothing  to  do  with  the  contract;  and 
yet  it  is  her  children  who  are  seeking  the  benefit  of  it. 
As  far  as  they  are  concerned,  the  deed  is  purely  vdun^ 
tary ;  and,  therefore,  a  Court  of  Equity  will  not  interfere 
on  their  behalf.  If  James  had  died  in  his  mothet's  life- 
time and  left  children,  they  would  have  had  an  equal 
right  to  enforce  the  contract. — In  making  the  foregoing 
observations  I  have  assumed  that  the  deed  of  1832  was 
executed  by  all  the  eight  childi*en  except  James  \  but 
the  fact  is  that  it  was  executed  by  only  five  of  them ; 
and  the  execution  of  one  of  those  five  was  invalid.  Two 
of  the  non-executing  parties  are  my  cUents :  how  can 
they  be  bound  by  a  deed  which  they  never  executed ! 


Pno. 
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It  is  true  that  they  did  execute  the  deed  of  1843 ;  but  1849. 

that  deed  was  not  made  for  the  porpoee  of  confinning  pg^o 

the  pricMT  one :  it  was  an  entirely  new  eontnu^,  made  ^  9* 

between  different  parties  and  under  different  circmn- 
stances.  Mrs.  Peto  was  then  dead :  and,  as  her  share 
accrued,  on  her  death,  to  her  surviving  brothers  and 
sisters,  the  division  into  eighths,  whidi  the  first  contract 
contemplated,  could  no  longer  take  place;  and,  there* 
fore,  that  contract  was,  necessarily,  at  an  end.  If  it 
was  not  a  new  contract,  why  was  a  new  deed  prepared : 
why  did  not  Henry  and  Martin  execute  the  old  deed,  as 
Charles  and  Elizahetk  had  done !  But  they  did  not, 
nor  did  Mrs.  Birkeit  execute  the  new  deed ;  and,  if  die 
had  executed  it,  her  execution  would  have  gone  for 
nothing. — Every  observation  that  has  been  made  with 
respect  to  the  old  deed,  applies  to  the  new  one.  It 
was  executed  by  only  three  of  the  children  ;  the  Court 
cannot  give  effect  to  it  cy  pres ;  it  was  made  on  the  as- 
sumption that  all  the  children  would  concur  in  it ;  and 
it  is  sought  to  be  enforced  fay  persons  from  whom  no 
consideration  flowed ;  for  they  had  nothing  whatever  to 
give  up.  At  all  events,  the  Court  has  no  power  to  arnal* 
gamate  the  two  deeds  and  say  that,  together,  they  form 
one  contract. 

Mr.  FoUettj  who  was  with  the  Solicitor- OenercUt 
said: 

It  is  quite  clear  that  the  intention  of  the  parties  was 
that,  unless  the  first  deed  should  be  executed  by  all  the 
children  of  Ann  GrisselL  it  should  not  be  binding  upon 
any  of  them.  But  though  that,  I  think,  is  indisputable, 
the  deed  appears  not  to  have  been  prepared  with  much 
consideration ;  for  Mr.  Peto^  instead  of  covenanting  for 
himself,  as  he  is  made  to  do  by  the  second  witnessing 
part,  ought  to  have  covenanted  for  his  wife ;  for,  as  her 
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1849.  interest  in  the  two  fifths  of  the  testator's  residuary  per- 

Peto  sonal  estate,  was  reversionary,  he  could  take  nothing  in 

o.  the  event  provided  for.    The  covenant  too  is  expressed 

'''®'  so  as  to  include  his  children  by  any  future  wife  or  wives ; 

which  must  have  been  a  mistake.  But,  whether  it  was 
or  not,  it  is  manifest,  from  the  recital  that  all  the 
children  of  Ann  Cfrissell  had  agreed  that  if  any  of  them 
died  in  her  lifetime  leaving  children,  their  children 
should  stand  in  loco  parentis  and  take  their  parentis 
share,  that  the  deed  was  intended  not  to  operate  at  all, 
onless  all  the  eight  children  should  execute  it ;  for,  in  no 
other  case,  could  the  children  of  a  child  take  their  par^it's 
share.  I  admit  that  that  recital  was  untrue,  for  some 
of  the  children  were  abroad,  and  some  were  infants ;  but 
it  shows  that  the  proposed  arrangement  was  intended  to 
take  effect  in  case,  and  only  in  case,  all  the  children,  on 
being  consulted  and  becoming  competent  to  bind  them- 
selves, should  concur  in  it  and  execute  the  deed.  And  the 
second  witnessing  part  of  the  deed  affords  additional 
evidence  that  such  was  the  intention  :  for  it  purports  to 
make  the  children  covenant  each  with  the  others  and 
other  of  them,  mutually  and  reciprocally;  therefore, 
each  and  every  child  was  intended  to  be  both  a  covenantor 
and  covenantee,  and  the  share  of  each  and  every  of  them 
was  meant  to  be  operated  upon. 

The  arrangement  intended  to  be  carried  into  effect 
by  the  deed  of  1843,  was  a  new  arrangement.  If 
it  was  not,  there  was  no  necessity  for  a  new  deed ; 
or  for  the  parties  to  the  old  deed  being  made  parties 
to  it.  It  is  evident,  however,  that,  like  the  old 
deed,  it  was  not  intended  to  be  binding  upon  any 
of  the  persons  named  as  parties,  unless  all  of  them 
executed  it.  But,  suppoung  that  the  new  deed  was 
meant  to  carry  out  the  arrangement  intended  to  be 
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made  by  the  old  deed,  and  to  be  binding,  in  all  events,      ^    1849* 
upon  the  parties  who  should  execute  it ;  the  children  of  Pe^o 

Mrs.  Peto,  who  are  the  only  Plaintiffit  on  this  record,  are  <^* 

PsTO 

entire  strangers  to  it.  The  contract  which  they  are 
seeking  to  enforce,  could  not  have  been  enforced  against 
them,  nor  could  it  have  been  enforced  against  their 
mother,  under  whom  they  claim :  therefore  there  is  no 
mutuality  between  them,  nor  was  there  any  mutuality 
between  their  mother  and  the  parties  against  whom  they 
are  seeking  a  performance  of  the  contract. 

The  Vice- Chancellor. — Mrs.  Peto*s  share  was  not 
bound  by  either  of  the  deeds ;  therefore,  nothing  was 
given  by  her ;  and  nothing  could  have  been  given  by  her 
children,  for  they  are  infants. 

Mr.  JRolt  and  Mr.  WUlcock  appeared  for  Mr.  Peto, 
and  Mr.  and  Mrs.  Birkett,  but  did  not  take  any  part  in 
the  argument. 

Mr.  Toller  appeared  for  Oeorge  Tupp^  and  opposed 
the  claim  made  by  the  bill,  on  the  same  grounds  as  the 
Solicitor-Oeneral  and  Mr.  Foliett  had  done. 

Mr.  James  Parker,  in  reply. — The  argument  for  the  Reply. 

Defendants  is  inconsistent  with  itself.  It  admits  that  the 
deeds  would  have  been  operative  if  James  had  executed 
them ;  but  contends  that,  if  he  had  executed  them,  the 
Plaintiffi  could  not  have  enforced  them. 

The  parties  to  the  deeds,  knowing  that  Mrs.  Peto*s 
interest  could  not  be  bound  because  it  was  reversionary, 
were  contented  with  her  husband  covenanting  on  her 
behalf.  His  covenant  was  the  valuable  consideration 
given  for  the  covenants  entered  into,  with  him  and  his 
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1849.  wife,  for  the  benefit  of  their  children ;    and  the  children 

Peto  ^"^  entitled  to  sue  ss  the  eestuis  que  tru$i  of  those  cove- 

V.  nants. 


Peto. 


The  effect  of  the  contract  contained  in  the  deeds,  has 
been  misrepresented.  It  does  not,  nor  was  it  intended 
to  secure  one  eighth,  and  only  one  eighth,  to  each  of  the 
parties  who  might  survive  Ann  Cfrisselly  and  to  the 
children  of  those  who  might  die  in  her  lifetime ;  but,  as 
the  shares  of  the  parties  were  subject  to  variation  so  long 
as  Ann  GritseU  lived,  it  secures,  to  the  children  of  a 
child  of  Ann  CrrisseUy  in  case  the  child  should  die  in  her 
lifetime,  the  share  which  the  child  was  entitled  to  at  his 
or  her  death,  whether  that  share  was  an  eighth  or  more 
than  an  eighth.  For  instance,  if  9ix  of  the  children  of 
Ann  Orissell  had  died  in  her  lifetime,  without  issue,  and 
then  another  had  died  leaving  children,  those  children 
would  have  taken  one  half,  and  the  surviving  child  would 
have  taken  the  other  half.  It  is  true  that,  on  account 
of  James's  refusal  to  accede  to  the  arrangement,  the 
deeds  cannot  have  their  full  efiect ;  but,  as  the  covenants 
contained  in  them  are  several  and  reciprocal,  each  of  the 
parties  who  did  accede  to  the  arrangement,  is  bound  to 
give  effect  to  it  so  far  as  he  can  ;  that  is  to  say,  he  is 
bound  to  relinquish,  in  favour  of  the  Plaintifl^  the  incre- 
ment which  accrued  to  him  on  Mrs.  Peto's  death.  That 
is  all  that  is  asked  for  them  at  the  bar.  The  bill, 
certainly,  asks  for  more ;  but,  at  the  same  time,  it  prays 
that  the  rights  of  the  Plaintiflb  may  be  ascertained  and 
declared. 

It  was  said  that  there  was  a  discrepancy  between 
the  provisions  of  the  first  and  the  provisions  of  the 
second  deed;  and  it  was  asked,  if  there  was  not, 
what   necessity  was  there  for   a  second  deed!    The 
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answer  is  that  Henry  and  Mariim  not  only  had  not  IB49* 

executed  the  first  deed,  but  had  mortgaged  their  shares  Pxto 

to  Mr.  Tupp ;    and  it  was  necessary  that,  as  regards  ^  t^- 

them,  there  should  be  a  new  deed  showing  Mr.  7\tpp*s 
interest. 

The   Vtce- Chancellor. — That  deed  proceeds  on  the 
assumption  that  the  first  deed  was  invalid. 

Reply  resumed. — It  proceeds  on  the  gvound,  not  that 
the  first  deed  was  invalid,  but  that  it  had  not  been 
executed  by  some  of  the  parties;  as  appears  from  the 
last  recital  in  it.  That  recital  shows  also,  and  the 
operative  part  expresses  that  that  deed  was  made  for  the 
purpose  of  ratifying  and  confirming  the  arrangement 
made  or  intended  to  be  made  by  the  first  deed ;  and  the 
effect  of  it  is  precisely  the  same  as  the  effect  of  the  first 
deed.  It  secures  to  the  children  of  a  child  of  Ann 
OrieseU^  who  might  die  before  her,  the  share  which  that 
child  might  be  entitled  to  at  its  death,  (whether  that 
share  was  an  eighth,  a  seventh  or  a  sixth,)  in  consideration 
of  the  covenant,  entered  into  by  that  cbSd  with  each  of 
the  other  children,  to  relinquish  the  benefit  of  survivor- 
ship in  favour  of  their  children. 

The  Vice-Chancellor. — No  consideration  moved  from 
the  children. 

Meply  resumed. — That  observation  applies  to  the 
children  of  each  of  the  parties,  as  well  as  to  children  of 
Mrs.  Peto.  No  consideration  moved  or  could  move  from 
them.  It  moved  from  their  parents ;  every  one  of  whom, 
as  he  or  she  executed  either  of  the  deeds,  entered  into  a 
covenant  with  each  of  the  others,  by  which  he  or  she 
made  a  concession,  and  thereby  became  a  purchaser,  for 
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1849.  hia  or  her  children,  of  the  covenant  which  each  of  his 

Pno  brothers  and  sbtero  entered  into  with  him:  for,  as  1 

V,  before  observed,  the  parties  covenanted  with  each  other, 

Pbto.  mutually  and  reciprocally,  therefore  each  of  them  was  a 

covenantor  as  well  as  a  covenantee;  and  there  is  do 

want  of  consideration. 

It  was  said  that  the  contract,  in  this  case,  was  merely 
executory ;  but  that  is  not  so :  it  was  executed  as  far  as 
the  nature  of  the  subject,  (which  was  an  equitable  con- 
tingent interest,)  would  admit  of.  The  division  of  the 
fund  is  the  only  thing  that  remains  to  be  done.  The 
rights  of  the  parties  have  been  determined  as  conclusively 
as  they  would  have  been  if  they  had  been  made  the  sub- 
ject of  an  assignment,  or  of  any  other  deed  that  the 
most  skilful  conveyancer  could  have  prepared. 

In  conclusion,  I  submit,  first,  that,  as  the  deeds  contain 
as  many  covenants,  each  separate  and  distinct  from  the 
other,  as  there  were  children  of  Ann  Orisselly  all  her  chil- 
dren who  executed  the  deeds  are  bound  by  them,  notwith- 
standing there  was  one  non-executing  child:  secondly, 
that  each  of  those  contracts  is  supported  by  a  valuable 
consideration :  thirdly,  that  the  Plaintiffit  are  entitled  to 
the  benefit  of  the  contracts  made  with  their  father,  and 
that  the  eflect  of  them  is  to  give,  to  the  Plaintiffs,  the 
one  seventh  of  an  eighth,  which  accrued  to  the  execut- 
ing children  on  Mrs.  Petals  death. 

The  Vigb-Chancbllor  : 

Judgment.  I  ^^  V^^  clear  that  the  construction  of  the  deeds, 

which  the  Plaintiffi^  Counsel  have  contended  for,  is  not 
the  proper  construction.  It  seems  to  me  to  be  perfectly 
plain,  on  looking  at  the  deeds,  that  they  were  made  upon 
the  supposition  that  all  the  children  of  Ann  Grissell 


Peto. 
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would  ultimately  concur  in  the  intended  arrangement ;  1849. 

and  I  infer,  from  the  mode  in  which  the  claim  on  behalf  Peto 

of  the  Plaintiffs,  has  been  made  in  Court,  that  their  _  v. 

Counsel  feel  that  the  deeds  were  made  upon  that  suppo- 
sition. 

The  language  of  the  first  deed  is,  merely,  a  declarar 
tion  that,  if  any  one  of  the  eight  children  of  Ann  Qrissell 
should  die  in  her  lifetime  leaving  children,  the  children 
of  the  child  so  dying,  should  stand  in  loco  parentis  and 
take  their  parent's  share.  And  the  same  thing  is,  in 
effect,  asserted  by  the  language  of  the  second  deed.  I 
can  see  no  substantial  difference  between  them.  Is  it 
not  clear,  therefore,  that  what  the  parties  contemplated 
was  this ;  that,  in  the  event  of  any  of  the  children  of 
Ann  Crtissell  dying  before  her  and  leaving  children, 
those  children  should  represent  and  take  the  share  of 
their  parent.  Now  what  was  the  parentis  share  f  Each 
parent's  share  was  one-eighth.  It  is  not  pretended  to 
be  said  that  that  is  the  construction  which,  under  the 
existing  circumstances,  is  to  be  put  on  the  words; 
because  the  Plaintiffit  are  willing  to  take,  from  those  six 
children  who  executed  the  deed  and  survived  Ann  Gris- 
sell,  that  portion  of  an  eighth  which  each  of  those  six 
children  has  become  entitled  to  in  consequence  of  Mrs. 
Peto  having  died  before  Ann  ChisseU ;  and  therefore  the 
Plaintifis  are  contented  to  take  what,  in  the  aggregate, 
is  not  commensurate  with  an  eighth.  But  the  Plaintiflb, 
if  they  are  entitled  to  anything,  must  be  entitled  to  one- 
eighth.  In  consequence,  however,  of  James  not  having 
executed  either  of  the  deeds,  they  cannot  take  one- 
eighth,  without  trenching  upon  the  original  shares  of 
those  six  children  of  Ann  Grissell  who  executed  the 
deeds.  But  it  would  be  absurd  to  suppose  that,  as  the 
parties  were  evidently  contemplating  a  scheme  of  equality, 

Vol.  XVI.  s  s 
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1849.  80  as  to  preserve  an  equal  division  in  the  case  of  one  of 

Pbto  them  dying  before  Ann  OrisseU,  by  continuing  the  share 

o*  of  the  child  so  dying  to  the  children  of  that  child — it  is 

'^^*  absurd  to  suppoi^e  that  any  one  of  the  contracting  parties 

meant  to  put  himself  or  herself  in  a  worse  situation  than 

that  child  or  the   children  of  that   child.     There  is 

nothing  whatever  to  countenance  such  a  supposition. 

What  the  parties  contemplated  was  the  making  of  an 

equal  division,  by  continuing  the  share  of  the  deceased 

child  to  the  children  of  that  child ;  but  not  that  they 

themselves  should  be  in  a  worse  situation.    It  is  evident, 

therefore,  from  the  first  deed  alone,  that  the  concurrence 

of  James  was  looked  to. 

Then,  after  eleven  years  had  elapsed  without  James 
having  executed  the  first  deed,  the  second  deed  was  pre- 
pared, and  he  was  made  a  party  to  it.  Why  was  that 
done,  except  because  his  execution  was  still  felt  to  be 
necessary  in  order  to  complete  the  arrangement!  But 
he  never  executed  that  deed;  and,  therefore,  there 
is  not  the  slightest  ground  for  the  claim  made  by  the 
Plaintiflb. 

Bill  dismissed  with  costs. 


^^^/^^  ^.^^^  /:J^f0eo^  ^T-^r/r^i^  4^/. 
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YATES  ..  MADDAN^  J««;^, 


Thomas  legal  YA  TES  ot Kingston  in  Jamaica,        Annuity. 

made  his  wUl  dated  the  18th  of  July  1882,  and  thereby,       ^^^J^ 

after  manumitting  two  of  his  slaves  and  bequeathing  his         Legacy . 

plate,  and  library,  to  his  brothers,  expressed  himself  as     ^    ^^' . 
^  „                                                                                                    Comtructum. 
follows :  

A  testator  domi- 

^*  I  direct  that  all  my  just  debts  and  funeral  charges  and  _y^  ^  j^^,  ^j^' 

expenses  be  fully  paid  and  satisfied  by  my  executrixes  ''one  clear  an- 

and  executors  hereinafter  named  or  such  of  them  as  shall  ^^^^^         /' 

perannumy  for 

qualify  and  act  under  this  my  will,  as  soon  as  conveniently  and  during  his 

can  be  after  my  decease :  and  I  hereby  subject  and  make  °*^^  ^^^®{ , 

liable  all  my  estate  whatsoever  and  wheresoever  to  the  ^^  \  ^yjj  Yi\m 

payment  thereof.     I  give,  devise,  and  bequeath  unto  surviving,  I  eon- 

my  son  Edward  Cooksm  Yates,  one  clear  annuity  of  tinue  the  same 

■^  ,  ,  ,     .-       annuity  for  such 

100/.   per  annum    for    and    during   his   natural   life :  child's  use  and 

and,  should  he  die,  a  child  him  surviving,  I  continue  the  benefit,  to  be 
same  annuity  for  such  child^s  use  and  benefiti  to  be  paid  ^^^  mother :" 
to  his  or  her  mother.     I  continue  the  charity  which  I  the  testator  then 
have  been  allowing  Mn.  Catherine  Griffiths,  widow  of  g^g^onoSr'"' 
the  late  William  Griffiths^  of  100/.  sterling^  payable  sterling,  to  two 
quarterly  in  London-,   which  annuity  I   direct  to  be  other  persons ; 
paid  and  continued,  quarterly,'  during  her  natural  life.  ^^  re^uary 
I  give  and  bequeath  unto  my  sister,  Eliza  Pellew  Mow-  estate  to  his  exe- 
bray,   100/.  sterling  per  annum,  for  and  during  her  ^^'  [°^J^*' 
natural  life:    I  give  and  bequeath   unto  each  of  my  things,  to  pay 
sisters,  named  Mary  Ann  Yates  and  Frances  Beckford  the  several  lega- 
Yates,  the  sum  of  50/.  sterling  per  annum  during  their  ^j^^  before  civen 

by  him. 
Held  that  the  annuities  given  to  the  son  and  his  child  were  to  be 

paid  in  Jamaica  currency  and  not  in  sterling ;  and  that  the  child's 

annuity  was  a  perpetual  one. 

8S2 
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1H49.  respective  natural  lives.     It  is  my  will  and  desire  that 

Yatbs         ™y  trustees  and  executors  hereinafter  named,  or  such  of 
V.  them  as  shall  qualify  and  act,  do  keep  up  and  preserve 

Maddan.  ^Jjq  complement  of  negroes  now  employed  on  his  Ma- 
jesty'^s  navy  yard,  under  contract,  by  purchasing  others 
in  the  room  of  such  as  may  die  or  be  discharged.  All 
the  rest,  residue  and  remainder  of  my  estate,  real,  per- 
sonal or  mixed,  whatsoever  and  wheresoever,  I  give, 
devise  and  bequeath  the  same  to  my  wife,  Dorothy 
Diana  Yates^  to  my  daughter,  Mary  AnnMorier  Yates, 
to  my  copartner  and  friend  James  Cochbumy  to  my 
friends  James  Minot  and  Bamaby  Maddan^  both  of  the 
city  and  parish  of  Kingston^  Esqrs.,  or  such  of  them  as 
shall  qualify  and  act  under  this  my  will,  and  the  sur- 
vivors and  survivor  of  them,  and  the  executors  or  ad- 
ministrators of  the  survivor,  upon  trust  to  uphold  and 
keep  up  my  plantations  and  the  complement  of  negroes 
now  employed  at  his  Majesty's  naval  yard,  by  purchase 
of  other  negroes  in  room  of  such  as  may  happen  to  die 
or  be  discharged  from  his  Majesty^s  naval  yard :  in  the 
next  place,  to  pay,  satirfy  and  discharge  the  several 
legacies  and  annuities  hereinbefore  given,  devised  and 
bequeathed ;  and  then  to  pay  and  apply  the  residue  of 
such  personal  estate;  and  all  the  real  estate  and  the 
rents,  issues  and  profits  thereof,  unto  and  among  my 
said  wife,  Dorothy  Diana  Yates,  and  my  several  chil- 
dren named  respectively,  Mary  Ann  Morier  Yates^ 
Frances  Beckford  Yates,  Elizabeth  Proctor  Swiney 
Yates,  Henrietta  Brown  YateSy  Emily  Yates,  and  Ro^ 
bert  Clement  Yates,  equally,  share  and  share  alike,  upon 
the  males  attaining  the  age  of  twenty-one  years,  and  the 
females,  upon  attaining  that  age  or  being  married  with 
their  mother's  consent,  or  the  survivors  or  survivor  of 
them,  and  to  the  issue  of  such  of  my  said  last-named 
children  as  may  die  having  married  with  their  mother's 
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consent ;  such  issue  only  taking  the  part  or  share,  his, 
her,  or  their  parent  or  parents  was  or  were  entitled  to, 
per  stirpes  and  not  per  capita  \  to  hold  to  them  and 
their  respective  heirs  as  tenants  in  common  and  not  as 
joint-tenants.  I  hereby  nominate,  constitute  and  appoint 
my  before-named  trustees,  executrixes  and  executors  of 
this  my  last  will  and  testament."" 
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1849. 

^ , ' 

Yates 

V, 

Maddan. 


In  1833  the  testator  left  Jamaica  and  came  to  Eng- 
land. Afterwards,  he  purchased  an  estate  in  Hamp- 
shircj  called  Brockhurst  Lodge.  In  1835  he  made  two 
codicils,  both  of  which  were  dated  from  that  place. — By 
one  of  them,  he  revoked,  ^'  the  annuity''  given,  by  his 
will,  to  Catherine  Griffiths  and  the  bequests  of  his  plate 
and  library  :  and,  by  the  other,  he  reduced  the  annuities 
given  to  his  sisters,  in  consequence  of  the  great  change 
in  West  Indian  af&irs.  He  died  in  England^  a  few 
months  after  the  date  of  the  latter  codicil;  and  his 
widow  and  daughter,  Dorothy  Diana  Yates  and  Mary 
Ann  Morier  Yates  and  Bamaby  Maddan  proved  his 
will  and  codicils  in  England*^  and  Dorothy  Diana 
Yates  and  James  Cockbum  proved  them  in  Jamaica. 

Edward  Cookson  Yates  was  resident  in  Jamaica  at 
the  date  of  the  will,  and  continued  to  reside  there  until 
his  death.  He  died,  intestate,  in  August  1840,  leaving 
a  widow,  and  an  infant  daughter  who  was  his  only  child. 
His  widow  took  out  administration  to  him.  The  tes- 
tators  executors  in  Jamaicay  paid  him  his  annuity  of 
100/.,  in  the  currency  of  that  Island^  out  of  the  pro- 
ceeds of  the  testator's  property  there;  and,  after  his 
death,  they  paid  the  annuity,  in  like  manner,  to  his 
widow  for  the  benefit  of  his  child. 


In  July  1847,  his  widow  and  child  (who  were  then 


Maddan. 
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1849.  in  England)  filed   a   bill  against   the   executors,  al- 

Yates         ^^ff^E  ^^^  ^h®  annuities  given  to  Edward  Coohson 
V.  Yates  and  his  daughter  ought  to  have  been  paid  in 

sterling  British  moneys  and  that  the  daughter's  an- 
nuity was  a  perpetual  one.  The  bill  prayed  for  an  ac« 
count  of  the  arrears  due  to  Edward  Coohson  Yates  at 
his  death,  in  respect  of  his  annuity ;  and  that  the  De- 
fendants might  be  decreed  to  pay  the  amount,  to  his 
widow,  out  of  the  testator's  personal  estate :  and  that 
an  account  might  be  taken  of  the  arrears  due  in  respect 
of  the  daughter's  annuity,  and  that  the  Defendants 
might  be  decreed  to  pay  the  amount  to  the  widow  for 
the  benefit  of  her  daughter ;  and  that  it  might  be  de- 
clared that,  according  to  the  true  construction  of  the 
will,  those  two  annuities  were  annuities  of  100/.  sterling^ 
and  that  the  daughter's  annuity  was  a  perpetual  one ; 
and  that  the  widow  and  daughter  were  entitled  either  to 
have  3333/.  6s.  Sd.  Consols  transferred  by  the  Defendr 
ants,  out  of  the  sum  of  18,000/.  of  like  stock  (which  was 
standing  in  the  names  of  the  Defendants  and  was  part 
of  the  produce  of  the  testator's  personal  estate)  into  the 
name  of  the  widow  as  a  trustee  for  the  daughter,  or  to 
have  that  sum  set  apart  and  appropriated  as  a  fund  for 
payment  of  the  annuity. 

Mr.  Rolt  and  Mr.  E.  F.  Smith,  for  the  Plainlifib, 
said  that,  in  construing  the  will,  regard  must  be  had  to 
the  domicile  of  the  testator  at  his  death  ;*  at  which 

*  The  answers  of  two  of  the  Defendants  denied  that  the 
testator  came  to  England  with  the  intention  of  permanently 
residing  there ;  and  the  evidence  in  favour  of  his  having  been 
domiciled  in  England  at  his  death,  was  not  conclusive.  It 
showed,  merely,  that  the  testator  resided  in  England,  with  his 
wife  and  family,  from  his  arrival  there  until  his  death.  That 
he  was  domiciled  in  Jamaica  when  he  made  his  will,  was  not 
disputed. 
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time  the  will  spoke  and  took  efibct ;  that,  the  testator  1849. 

was  domiciled  in  England  at  his  death,  and,  therefore,         Yates 
he  must  be  considered  as  speaking  of  sterling  money  o. 

throughout  his  will :  Siory's  Conflict  of  Laws,  676,  sect.  MaddAn. 
473 ;  Price  v.  Dewkwrst  (a),  and  Anstruther  v.  Chal- 
mer  (b) :  that,  all  the  annuities  given  by  the  will,  except 
those  in  question,  were  given,  expressly,  in  pounds 
sterling :  that  it  was  not  reasonable  to  suppose  that  the 
testator  intended  to  give  pounds  of  one  value  to  one  per- 
son, and  pounds  of  a  different  value  to  other  persons : 
that,  if  he  had  meant  to  give  something  different  to  his 
son  from  what  he  had  given  to  the  other  persons  named 
in  his  will,  namely  currency  instead  of  sterling,  he  would 
have  used  the  word,  ^currency'  in  the  gift  to  his  son ;  and 
that  as  he  had  directed  all  the  annuities,  except  one,  to 
be  paid  in  sterling,  and  had  not  directed  that  that  one 
should  be  paid  otherwise,  the  Court  was  bound  to  infer 
that  he  meant  that  one  also  to  be  paid  in  sterling,  and 
had  omitted  the  word,  *  sterling,'  inadvertently :  Words- 
worth  V.  Wood  (c) J  Daniell  v.  Daniell{d). 

The  Vick-Chanckllor  : 

It  appears,  on  the  face  of  the  will,  that  the  testator, 
when  he  made  it,  was  living  in  Jamaica  and  had  pro- 
perty there. — Then  he  makes  his  will  in  this  manner : 
he  first  gives  his  son  a  clear  annuity  of  100/.  per  an- 
num. He  then  directs  an  allowance  which  he  had  been 
making  to  a  lady  to  be  continued ;  and  he  terms  it  a 
charity  of  100/.  sterling;  but,  in  the  subsequent  part  of 
his  will  and  in  the  codicil  by  which  he  revokes  it,  he 
calls  it  an  annuity :  so  that  he  shows  that  he  was  speak- 
ing of  an  annuity  of  100/.  sterling.     Then  he  gives  an- 

(a)  AntCy  Vol.  VIII.,  page  (c)  4  Myl.  &  Or.  641 ;  see 
279 ;  and  4  Myl.  &  Cr.  282.       646. 

{h)  Ante,  Vol.  IL,  page  1.  (rf)  6  Vcs.  297. 
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1849.  other  annuity  of  1002.  sterling.     So  that  he  speaks,  first, 

Yates         ^^  *  ®"™»  ^^  '^®®'*  8™P'y»  *"^  ^^®^  ^®  speaks,  twice,  of 

9.  two  sums  of  precisely  the  same  amount,  and  uses  the 

Maddan.       word,  ^ sterling^  with  reference  to  each  of  them:  and, 

that  being  so,  he  must  be  taken  to  have  meant  that  the 

first  annuity  should  not  be  paid  in  sterling,  but  should 

be  paid  in  currency  (e). 


Mr.  Rott  and  Mr.  E.  F.  Smith  then  said  that  the 
Plaintiff,  the  daughter  of  Edward  Cookson  YateSy  was 
entitled  to  a  perpetual  annuity  of  100/.,  or  to  such  a 
sum  of  money  as  would  produce  a  yearly  sum  of  that 
amount ;  for  the  annuity  was  not  given  to  her  for  her 
life,  nor  was  any  other  period  fixed  for  the  duration  of 
it :  and  that  the  testator,  by  the  words,  *^  the  same 
annuity,^  meant,  ''the  same  annual  sum;**  and  that, 
by  the  direction  that  it  should  be  paid  to  the  mother 
of  the  infant  Plaintiff,  he  meant  only  that  it  should  be 
paid  to  the  mother,  during  the  minority  of  the  Plaintiff. 
They  relied  upon  Stokes  v.  Heron  (/)  and,  particularly, 
upon  Lord  CottenhanCs  judgment  in  that  case.  They 
referred  also  to  Robinson  v.  Hunt  (^),  and  Twetdale  v. 
Tweedale  (h). 

Mr.  Stuart,  Mr.  Bethell,  Mr.  Hardy  and  Mr.  Speedy 
appeared  for  the  Defendants,  one  of  whom,  Dorothy 
Diana  Yates,  was  a  residuary  legatee  under  the  tes- 

(e)  See  Saunders  v.  Brake,  ante.  Vol.  XV.,  page  118. 

2  Atk.  465  ;    Lansdowne  v.  (/)  12  01.  &Fin.  161,  see 

Lansdoume,    2    Bligh,     60  ;  191. 

Holmes  v.  Holmes,  1  Russ.  &  (^)  4  Beav.  450. 

Myl.  660 ;  and  Cope  y.  Cope,  (A)  Ante,  Vol.X.,  page  453- 
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tator*8  will,  as  weU  as  an  executrix  of  it.  They  distin* 
guiahed  this  case  from  Mobinson  v.  Sunt  and  Stokes  v. 
Heron  on  the  ground  that,  in  each  of  those  cases,  words 
were  used  which  showed,  clearly,  that  the  annuities  were 
to  be  perpetual :  and  they  contended  that,  in  the  pre- 
sent case,  the  duration  of  the  annuity  was  expressly 
limited  to  the  minority  of  the  infant  Plaintiff. 


1849. 


Yates 

9. 
MAOnAN. 


Mr.  E.  F.  Smith  replied. 

The  Vigb-Changellob  : 

It  struck  me,  during  the  argument,  that,  as  the  tes- 
tator has  used  the  words :  ^'  I  continue  the  same  an- 
nuity for  such  child's  use  and  benefit,  to  be  paid  to  his  or 
her  mother^  he  intended  the  annuity  to  be  a  provision 
for  the  child  during  its  infancy  only.  But,  on  further 
consideration,  I  am  of  opinion  that  the  Court  ought  to 
put  a  liberal  construction  on  those  words,  and  should 
hold  that  the  testator  intended  by  them,  not  to  limit 
the  duration  of  the  annuity,  but  only  to  point  out  the 
-person  to  whom  it  should  be  paid  during  the  child's 
minority.  Therefore,  and  as  a  fund  is  pointed  out,  by 
the  residuary  clause,  for  payment  of  the  annuity,  I  am  of 
opinion  that  the  child  is  entitled  to  a  perpetual  annuity. 


Declare  that,  according  to  the  true  construction  of 
the  will,  Edward  Cookson  Yates  was  entitled  to  one 
clear  annuity  of  100/.  per  annum  Jamaica  currency,  for 
his  life,  and,  after  his  death,  that  the  Plaintiff  Emma 
Elizabeth  Georgiana  Yates^  as  the  only  child  of  Edward 
Cookson  Yatest  is  entitled  to  a  perpetual  annuity  of 
100/.  Jamaica  currency :  and  order  and  decree  the  same 
accordingly :  and  order  and  decree  that  it  be  referred, 
to  the  Master  of  this  Court  in  rotation,  to  take  an 
account  of  what  is  due,  to  the  Plaintiff,  in  respect  of  the 
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1849. 


Tates 

9. 

Maddan. 


arrears  of  such  annuity,  on  the  footing  of  the  said  decla- 
ration, and  also  to  ascertain  what  amount  of  Bank 
^3  per  Cent,  annuities  will  be  sufficiait  to  produce  the 
said  annuity. 


1849: 
25th  April. 
^^ ' 

Articled  clerk. 

Jurisdiction. 

Premium. 

Apprentice-fee. 

An  attoraey^  to 
whom  a  clerk 
was  articled, 
died  before  the 
Articles  expired. 
Held  that  the 
Court  had  juris- 
diction to  order 
part  of  the  pre- 
mium paid  to 
the  attorney,  to 
be  repaid  out  of 
his  assets. 


HIRST  V.  TOLSON.  V 

In  November  1845,  Sarah  Hirst^  widow,  articled  her 
son,  Henry^  to  Richard  ToUon,  a  solicitor  and  attor- 
ney, for  five  years,  and  paid  Tobon  a  premium  of  2002. 
By  the  Articles,  Mrs.  Hirst^  for  herself,  her  executors 
and  administrators,  covenanted  to  provide  her  son  with 
board,  lodging  and  clothes ;  and  ToUoUi  for  himself,  his 
executors  and  administrators,  covenanted  with  Mrs. 
Hirst  to  instruct  her  son  or  cause  him  to  be  instructed 
in  the  business  or  profession  of  an  attorney  and  soli- 
citor which  he  then  did  or  should,  at  any  time  there- 
after during  the  term,  use  or  practise ;  and,  at  the  end 
of  the  term,  to  use  his  best  endeavours  to  procure  him 
to  be  admitted  an  attorney  and  solicitor. 

In  October  1847  Tolson  died:  the  Defendants  were 
his  executors.  After  his  decease,  Mrs.  Hirst  applied,  to 
a  Judge  at  Chambers,  to  order  the  Defendants  to  return 
a  portion  of  the  premium :  but  the  learned  Judge  dis- 
missed the  application,  on  the  ground  that  he  had  no 
jurisdiction  to  make  the  order  against  the  executors  of 
an  attorney.  Mrs.  Hirst  and  her  son  then  filed  the  bill 
in  this  Cause,  praying  that  the  Defendants  might  be 
decreed  to  return  to  her  a  just  proportion  of  the  pre- 
mium, out  of  Tohon's  assets. 


The  Defendants  stated,  in  their  answer,  that,  after 
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Tolson's  death,  they  arraiiged  with  a  gentleman  named  1849. 

Clough,  whom  Tolson  had  taken  into  partnership  with         Hiasr 
him  shortly  before  his  death,  to  take  Henry  Hirst^  as  «. 

his  clerk,  for  the  remainder  of  the  five  years,  without  Tolson. 
any  premium ;  that  Henry  Hirst  continued  in  the  office 
for  about  ten  days  after  Tokens  death,  and  then  left  it 
without  assigning  any  reason  for  so  doing ;  and  that,  the 
Defendants  had  since  offered,  but  without  admitting 
their  l^al  liability,  to  refer  the  matter  to  the  arbitra- 
tion of  any  respectable  solicitor ;  but  that  Mrs.  Hirst 
had  rejected  their  offer. 

Mr.  BetheU  and  Mr.  Rogers^  for  the  Plaintiflb,  said 
that,  where  the  master  of  an  apprentice  died  during  the 
apprenticeship,  the  Court  of  Chancery  had  held,  from  the 
earliest  times,  that  his  executors  were  bound  to  return 
a  portion  of  the  premium,  and  that  they  could  not 
escape  from  that  obligation  by  offering  to  provide  the 
apprentice  ¥rith  a  new  master;  Soam  v.  JBowden(a)y 
Newton  v.  Bowse  (b). 

Mr.  Rogers  cited  Hale  v.  Webb  (c),  and  JEx  parte  Sand- 
by  {d)^  to  show  that  the  Court  would  order  part  of  the 
premium  to  be  returned,  if  the  master  became  bankrupt. 

'  Mr.  Houndell  Palmer  and  Mr.  Amphlett^f  for  the 
Defendants,  said  that  the  autiiorities  referred  to  by  Mr. 
BetheU^  began  with  Lord  Nottingham  and  ended  with 
Lord  JefferieSy  when  the  law  of  the  Court  was  very 
different  from  what  it  is  now :  that,  in  the  case  before 
Lord  Nottingham^  the  contract  was  to  provide  the 
apprentice  with  diet,  as  well  as  to  instruct  him,  and  that 

(a)  Finch,  396.  (e)  2  Bro.  C.  C.  78. 

(b)  1  Vem.  460.  {d)  1  Atk.  149. 
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1349.  it  was  admitted,  in  that  case,  that  the  contract,  so  far  as 

Hirst         ^^  provided  for  instruction,  was  determined  by  the  death 
9.  of  the  master :  that  the  contract  in  the  present  case,  was 

ToLsoN.  f^j,  instruction  only :  that  the  case  before  Lord  Jefferies 
destroyed  itself;  for  his  Lordship  gave  the  Plaintiff 
more  than  he  had  stipulated  for:  that  there  was  no 
case,  except  those  two,  in  which  a  Court  either  of 
Law  or  of  Equity  had  interfered  after  the  death  of  the 
master :  that,  in  the  cases  referred  to  by  Mr:  Hogers, 
the  master  and  the  apprentice  were,  both  of  them, 
living,  and  the  apprentice,  as  was  the  case  in  Soam 
V.  Sowden^  was  a  legal  creditor  for  a  breach  of  con- 
tract :  that  there  were  only  three  kinds  of  jurisdiction 
(besides  that  in  bankruptcy)  in  cases  between  masters 
and  their  apprentices  or  clerks :  first,  that  of  Justices 
of  the  Peace  under  5  Eliz.  c.  4 :  secondly,  that  of  the 
Chamberlain  of  London  with  respect  to  city-appren- 
tices ;  and,  thirdly,  the  summary  jurisdiction  exercised 
by  the  Courts  of  Common  Law  over  their  own  officers ; 
but  there  was  no  instance  in  which  the  Courts  of  Law  had 
exercised  any  jurisdiction  whatever  except  during  the 
lives  of  both  parties :  and,  lastly,  that  the  articles  in  the 
present  case  contemplated  and  provided  for  the  event  of 
Mr.  ToUon  not  practising  during  the  whole  of  the  five 
years. — The  following  cases  were  cited:  Ex  pcarte 
Prankerd(e)j  Cuff  Y.Brown  {f)^  Wadsworthv.  Guy{g\ 
In  re  Thompson  (A),  Baxter  v.  Burfield  (i),  Argles  v. 
Heaseman  (A),  and  Hale  v.  Webb. 

Mr.  Amphlett  said  that  it  was  clear,  from  the  case  in 
Siderfin  (which  was  more  fully  reported  in  Keble)  that 

{e)  3  Barn.  &  Aid.  257.  (A)  1  Excheq.  Rep.  864. 

(/)  5  Price,  297.  (0  2  Ves.  sen.  34,  cited ; 

{g)  1  Siderfin,  216  ;    and  reported  in  2  Stra.  1266. 
1  Keble,  761.  (A)  1  Atk.  518. 
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the  PlaintiSs  had  no  legal  demand  under  the  articles;  1849. 

for  that  case  decided  that  a  covenant  which  required  the  Hirst 

exercise  of  personal  skill,  was  discharged  by  the  death  of  v. 

the  covenantor ;  and,  as  the  Plaintii&  had  no  demand  at  Tolson. 
law,  they  had  no  demand  which  they  could  enforce,  in  a 
Court  of  Equity,  against  the  assets  of  the  covenantor. 

Mr.  Bethellj  in  reply,  said  that,  in  Hah  v.  Webb^ 
Lord  Kenyan^  M.R.  considered  it  to  be  quite  clear  that 
the  Court  had  jurisdiction  to  decree  a  return  of  part  of 
the  premium ;  for  he  said  that,  if  the  boy  had  not  be- 
haved grossly  ill,  he  ought  to  have  had  a  return  of  part 
of  the  money ;  but,  if  the  Chamberlain  had  a  jurisdiction 
and  had  exercised  it,  he  would  not  review  it ;  and  that 
his  Lordship  dismissed  the  bill,  under  the  circumstances 
of  the  case :  that  it  appeared,  from  Keble'^s  report  of 
Wadsworth  v.  Guy,  that  the  action  in  that  case  was 
brought  by  the  apprentice  against  the  executrix  of  the 
master,  not  to  recover  part  of  the  premium  (indeed  it 
did  not  appear  that  any  premium  had  been  paid) ;  but 
to  recover  damages  for  breach  of  the  covenant  to 
instruct  the  Plaintiff;  and  the  Court  held  that  the 
action  would  not  lie,  because  a  dead  man  could  not  give 
instruction. 

The  Vice-Chancellor  : 

In  this  case,  it  is  alleged  that  a  debt  has  accrued  to 
the  Plaintiffs,  and  they  are  seeking  to  obtain  payment  of 
it  out  of  assets.  The  case,  therefore,  is  plainly  dis- 
tinguishable from  the  case  of  May  v.  Shey  (/),  which  I 
decided  a  few  days  ago.  In  that  case,  a  lady  had  ad- 
vanced money  to  a  married  woman  (whose  husband  had 
gone  abroad  and  left  her  wholly  unprovided  for)  to 
enable  her  to  procure  clothes  and  other  necessaries ;  and 

(/)  Ante,  page  588. 
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1849.  the  hdj  sued  the  husband  for  the  money.    In  the  eoane 

Hirst         ^'  ^^  argument,  two  cases  were  cited  in  which  the 

9.  Court  had  ordered  money  advanced  under  simikr  dr- 

ToLsoN.       cumstances.  to  be  repaid.     But,  in  each  of  those  cases, 

the  husband  was  dead  and  the  suit  was  against  his 

assets.     In  May  v.  Skey^  however,  the  husband  was 

.alive,  and,  therefore,  I  held  that  the  bill  would  not  lie; 

for  the  Court  has  no  jurisdiction  to  order  a  debt  to  be 

paid  by  the  debtor  himself. 

In  this  case  it  appears,  on  the  hce  of  the  articles, 
that  there  is  a  debt :  what  the  amount  of  it  is,  I  do  not 
say :  that  must  be  determined  by  the  Master :  but,  there 
being  a  debt  and  payment  of  it  being  sought  out  of  the 
assets  of  a  person  who  is  dead,  I  am  clearly  of  opinion 
that  it  is  a  case  in  which  this  Court  has  jurisdiction. 
Therefore  I  shall  refer  it,  to  the  Master,  to  ascertain 
what  part  of  the  premium  ought  to  be  returned ;  and,  as 
the  Defendants  admit  assets,  I  shall  order  them  to  pay, 
to  the  Plaintiffii,  what  the  Master  shall  ascertain ;  and  to 
pay  the  costs  of  the  suit  also.* 

*  Affirmed  in  March  1850. 
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WARBURTON  v.  FARNJ 


1849: 
28th  April. 


Jd  Y  the  settlement  on  the  marriage  of  Sir  Howard  and  Power. 

Lviiy  JElphinstone,  dated  the  28th  of  September  1829,    ^^^^M^^fi- 

after  reciting  that  two  bonds  had  been  executed  to  R.  W.  r^^  trustees  of 

Rothman  and  Herbert  Barrett  Curteis^  the  trustees  of  a  marriage  set- 

the  settlement,  one  by  Sir  Howard,  for  10,000/.,  and  ^m"®^^^'^ 

the  other  by  Edward  Jeremiah  Curteisy  for  15,0002. ;  it  invest  the  trust 

was  deckred  that  the  trustees  should  stand  possessed  of  fu^ds  in  land, 

the  10,000/.  and  15,000/.,  and  of  the  stocks,  funds  and  to  resSf  thr**'* 

securities  in  or  upon  which  those  sums  should  be,  from  lands,  with  the 

time  to  time,  invested  under  the  provisions  thereinafter  f?°*^?  r ^  i^ 

contained,  in  trust  for  Sir  Howard  for  life,  remainder  in  After  the  trufr- 

trust  for  Lady  Elphinstone  for  life,  remainder  upon  the  ^  ^^  invest- 

trusts  thereinafter  declared  for  the  benefit  of  the  children  f^^  j^  i^ j 

of  their  marriage :  and  Edward  Jeremiah  Curteis  cove-  the  tenant  for 

nanted,  with  the  trustees,  that  he,  his  heirs  or  devisees  life  convey^  his 

mterest  under 
would,  as  soon  as  the  10,000/.  should  have  been  received  the  settlement, 

by  the    trustees,   further  and  collaterally  secure  the  ^  *  purchaser, 

15,000/.,  by  such  a  mortgage  of  his  estates  as,  under  ^^  ^f^  ^^ 

the  provisions  contained  in  the  settlement  for  the  invest-  life  and  other 

ment  of  the  trust  funds  on  real  securities,  the  trustees  f****f  .*°  ,wv 

terest  m  all  the 
would  be  at  liberty  to  accept.     The  settlement  further  monies,  stocks, 

declared  that  the  10,000/.  and  15,000/.  should  be  in-  funds  and  se- 

vested,  by  the  trustees,  in  their  names,  in  or  upon  the  messuaces 

public  stocks  or  funds  or  on  government  or  real  securities,  lands,  tenements 

or  the  stocks  or  funds  of  the  Bank  of  England  or  the  «»dheredita. 

^  ments  mto 

whidi  the  mo- 
nies, stocks,  tods  and  securities  were,  or,  at  any  time  thereafter, 
might  he  converted  and  changed. 

Held  that  the  tenant  for  life's  power  to  consent  to  a  resale  of  the 
lands,  was  not  destroyed  by  the  alienation  of  his  interest  under  the 
settlement. 
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1849.  East  India  Company ;  and  that  it  should  be  lawful  for 

Warburton    ^'^®  trustees,  from  time  to  time,  to  vary  and  traospoae 
V.  all  or  any  of  the  stocks,  funds  or  securities  which  should, 

Farn.  f,.Qjj^  ^jiQ^  ^  time,  be  subject  to  the  trusts  aforesaid,  for, 
into  or  upon  any  such  stocks,  funds  or  securities  as  afore- 
said ;  but  that  every  such  investment,  variation  and  tnins- 
position,  if  made  during  the  lives  of  Sir  Howard  and  Lady 
Elphinstone  or  the  life  of  the  survivor  of  them,  should  be 
made  with  their,  his  or  her  consent,  to  be  signified  in 
writing :  And  that  it  should  be  lawful  for  the  trustees, 
at  the  request  in  writing  of  Sir  Howard  and  Lady 
JElphinstojie  during  their  joint  lives,  and,  after  the  de- 
cease of  either  of  them,  at  the  request  in  writing  of  the 
survivor  of  them,  to  call  in  and  convert  into  money  the 
trust-funds  or  any  of  them,  and  to  invest  the  same  in 
the  purchase  of  any  messuages,  lands,  tenements  or  here- 
ditaments in  England  or  Wales^  of  the  tenure  of  freehold 
or  copyhold  of  inheritance,  or  held  for  any  term  of  years 
of  which  not  fewer  than  sixty  should  be  unexpired  at  the 
time  of  such  purchase ;  and  that  the  messuages,  &c.,  so 
to  be  purchased,  should  be  conveyed,  surrendered  or 
assigned  to  the  trustees,  their  heirs,  executors,  &c., 
according  to  the  tenure  thereof;  and  that  the  trus- 
tees, their  heirs,  executors,  &c.,  should,  with  the  consent 
of  Sir  Howard  and  Lady  Elphinstone  during  their 
joint  liveSy  and,  after  the  decease  of  either  of  them, 
with  the  consent  in  writing  of  the  survivor  of  them, 
and,  after  the  decease  of  the  survivor  of  them,  then 
at  the  discretion  of  the  trustees,  resell  the  messuages 
&c.,  and  stand  possessed  of  the  proceeds  upon  the 
trusts  which  would  be  then  subsisting  and  capable  of 
taking  effect  in  the  trust  funds  if  the  same  had  not  been 
called  in  and  converted  into  money  and  invested  in  the 
purchases  thereinbefore  mentioned ;  and  that  the  here- 
ditaments so  to  be  purchased  should,  in  the  mean  time. 
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be  donandered  as  personal  estste,  and  the  rants  ihM«of  1849. 

bd  paid  to  the  persons  and  i4>pl]ed  in  the  manner  to    w^rburton 
'whom  and  in  which  the  interest,  dividends,  &c,,  of  the  if. 

trust  funds  would  have  been  payable  and  applicable  if  no  FAftK. 

conversion  of  the  same  into  real  estate  had  taken  place: 
and  the  settlement  empowered  the  trustees,  at  such 
request  as  aforesieud,  to  exchange  any  of  the  here- 
ditaments which  should  have  been  so  purchased,  for  any 
such  estates  as  the  trustees  were  thereby  authoriied 
to  purchase ;  and  to  lease  the  hereditaments  to  be  pur- 
chased and  received  in  exchange,  but,  during  the  lives 
of  Sir  Howard  and  Lady  ElphinsUme  or  the  life  of  the 
survivor  of  them,  with  their,  his  or  her  concurrence; 
and  it  also  empowered  Sir  Howard  and  Lady  BHplmr 
stone^  during  their  joint  lives,  and  the  survivor  after  the 
death  of  either  of  them,  and  the  executors  or  adminis- 
trators of  the  survivor  after  the  death  of  both  of  them, 
to  appoint  new  trustees. 

In  October  1883,  the  trustees,  at  the  request  of  Sir 
Howard  and  Lady  JEfphinstone,  agreed,  in  consideration 
of  Sir  Howard^i  bond  for  10,000/.  being  delivered  up  and 
cancelled,  to  purchase  of  him  two  farms  of  which  he  was 
seised  in  fee,  and  one  of  which  was  called  the  Ridge  fiurm, 
and  also  a  house  in  Eaton  Plaee^  Middlesex,  of  which  he 
was  possessed  for  a  term  of  eighty  years  from  the  S5th 
of  March  1830 :  and,  by  indentures  of  the  7th  and  8th 
of  October  1883,  Sir  Howard  conveyed  the  farms  and 
house  to  the  trustees,  and  they  delivered  up  his  bond  to 
him. 

-    By  ad  indenture  dated  the  24th  of  June  1836,  Sir 
Howard  mortgaged  his  life  and  other  estate  and  interest 
in  the  sums  of  10,000/.  and  15,000Z.  settled  by  his 
Vol.  XVL  t  t 
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1 849.         executors,  administxatota  and  aangm,  alMtdntety,  for  arid 
Waebdrton   during  the  life  of  Sir  fliwwrf.* 

Farn.  Qy  i^ngQ  ^fi  j  release  of  the  29th  and  30th  of  January 

1836,  the  release  being  made  between  Sir  Howard  and 
Lady  Elphinstoike  of  the  first  part,  Rotkman  And  Ha-- 
bert  Barrett  CurteU  of  the  second  part,  the  Plaintiff  of 
the  third  part  and  Cowbum  of  the  fourth  part.  Sir 
Hawatd  and  Lady  Elpkitigtone,  in  exercise  of  the  power 
for  that  purpose  c6ntained  in  the  settlement,  appointed 
the  Plaintiff  to  be  a  trustee  in  Rothman*s  place ;  and 
the  freehold  hereditaments  which  were  then  subject  to 
the  trusts  of  th6  settlement,  were  omvejed-f*  to  Cow^ 
bwm,  his  heirs  and  assigns,  to*  the  use  of  the  Plaintiff 
Jind  Herbert  Barrett  Cwrtms^  their  heirs  and  assigns, 
upon  the  trusts  of  the  settlement. 

In  November  1847,  the  Plaintiff  and  Herbert  Barrett 
CurteU  agreed,  With  the  consent  in  writing  of  Sir 
Howard  and  Lady  Elphinstone,  to  seU  the  Ridge  farm 
to  the  Defendants.  In  December  following,  H.  B.  Our- 
teudiei* 

In  January  1849,  the  bill  was  filed  for  a  specific  per- 
formance of  the  agreement.  It  alleged  lliat  Edward 
Barrett  CurteU  was  wflling  and  had  bflered,  if  neces- 
sary, to  join  in  making  a  title,  to  the  farm,  to  tlie 
Defendants. 


*  The  above  deed  is  set  forth,  correctly,  from  the  statement 
of  it  in  the  bill.  In  the  argument,  it  was  s^d  to  have  been 
made  in  exercise  of  the  power  of  sale  given  to  Cowbum ;  but 
that  did  not  appear  from  the  statement  in  the  bill. 

t  The  bill  c^d  not  state  by  whom.  Cowbum  was  Sir 
Howard's  solicitor. 
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The  Defendants  by  their  answer  said  that  they  were  iB49. 

advised  that,  nnder  the  ciroumstanees  stated  in  the  bill,     Warburton 
and  by  reason  of  the  mortgage  security  executed  by  «• 

Sir  Howard  to  Cowbunt,  and  of  the  exercise  of  the  xarn. 
power  of  sale  therein  contained  and  of  the  sale  there- 
under of  Sir  Hcwards  life-interest  by  Cowbum  to  Hd- 
ward  Barrett  CfurieiSf  Sir  Howard  had  parted  mth  the 
whole  of  his  life  interest^  and  the  s^me  was  then  vested 
in  JE*  3,  Curteis^  and,  therefore^  Bir  Howard  wag  unable^ 
under  the  terme  and  proviHone  of  the  settlement ^  to  give 
a  valid  consent  to  the  sale  of  the  farm^  without  which, 
the  Defendants  were  advised,  the  Plaintiff  was  not  au* 
tiierised  to  sell  the  farm,  and  was  unable  to  make  them 
a  good  title  thereto :  and  that  the  only  point  at  issue 
between  them  and  the  Plaintiff,  was  whether  the  power 
of  consenting  to  the  sale  in  question  in  this  suit,  as  re- 
quired by  the  settlement  and  thereby  vested  in  Sir 
Howard  and  his  wife,  was  not  a  personal  power  and  eon* 
Jidenee  vested  in  Sir  Howard,  appendant  to  his  Ufe^ 
interest  under  the  seitlementj  and^  in  law  and  equity^ 
extinguished  and  destroyed  and  no  longer  validly  exer- 
cisable by  him  by  reason  of  the  alienation  of  such  his  lifeh 
interest,  nor,  by  law,  validly  transferable  to  or  validly 
exercisable  by  the  alienee  of  suclrlife-interest. 

Mri  Bethell  for  the  Plaintiff,  said  ; 

By  the  settlement  on  the  marriage  of  ^ir  Howard  and 
Lady  Uphinstone^  power  was  given  to.  the  trustees  to 
invest  the  trast^funds  in  the  purchase  of  lands;  and,  in 
pursuance  of  that  power,  they  invested  part  of  the 
funds  in  the  purchase  of  a  farm  called  the  Ridge  farm. 
The  settlement  also  empowered  the  trustees,  with  the 
consent  of  Sir  Howard  ssiA  Lady  Elphinstone  Awnixg 
their  joint  lives,  to  resell  the  lands ;  and,  in  exercise 
of  that  power,  the  Plaintiff  and  his  late  co-trustee,  have 
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1849.  tmsteas  should  be  deprived  of  their  power  of  eale,  how-.- 

Warburton  ^^^^  beneficial  that  power  might  be  to  Lady  E^^hm- 

V.  stone  and    the    other   pariiea   interested   under   the 

Farji,  settlement. 

Mx.  Jameg  Parker  and  Mr.  Rogers  for  the  De- 
fendants : 

The  Plaintiff's  Counsel  have  attempted  to  distinguish  a 
power  given  toatenant  for  life  to  do  an  act,  fmm  a  power 
given  to  him  to  consent  to  the  act  being  done  by  the 
trustees  of  the  settlement :  but  there  is  no  real  distinc- 
tion between  the  two  powers :  both  of  them  ace  append** 
ant  to  the  life-estate,  and,  consequently,  both  are  extin- 
guished by  an  alienation  of  that  estate  (A) :  Badkam  v« 
Mee-y  Hole  v.  Escoit(l).  The  ktter  case  shows  that 
there  is  nothing  in  the  point  that  the  power  to  con* 
sent  in  this  case,  was  joint:  for  it  was  there  hdd  that 
a  joint  ^qpointment  made  by  the  tenant  for  1^  and 
his  infe  after  the  bankruptcy  of  the  former,  was  in* 
operative. 

Besides,  Sir  Howard  has  sold  the  whole  of  his  in* 
terest  to  E.  B.  Curteis;  and,  therefore,  he  cannot, 
without  derogating  from  his  own  act,  authorize  anythmg 
to  be  done  which  will  have  the  effect  of  changing  the 
nature  of  the  property  which  Curieis  has  purchased. 

[The  VicO'Chancdlor. — Curteis  appears,  on  the  &ee 
of  his  conveyance,  to  have  taken  convertible  properly. 
It  seems  that  he  did  not  stipulate  for  a  life  interest  in 
land;  but  that  it  was  indifferent  to  him  whether  he  took* 

(k)  1  Sugd.  Pow.  63,  66,  71  and  7^ 
(/)  4  MyJL  &  Cr.  187. 
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that  interest  in  land  or  in  money.    The  parcda  of  his  1849. 

conveyance  are:  ** All  the  life  and  other  estate  and  in-    Warburton 
terest  of  the  said  Sir  Howard  ElphinsUme^  in  the  said  o. 

sums  of  1 0,000/.  and  15,000/.,  and  m  the  freehold,  copy-  ^^*^* 

hold  and  leasehold  hereditaments  and  premises  pur- 
chased  with. parts  of  such  sums;  and  also  all  the  part 
or  share,  and  parts  or  shares,  and  the  life  and  every 
other  estate  and  interest,  of  the  said  Sir  Howard  EIr 
phinstone^  of  and  in  all  the  monies,  stocks^  funds  and 
securities,  and  messuages,  lands,  tenements  and  hereditar 
ments,  freehold,  copyhold  and  leasehold  into  which  the 
monies,  stocks,  fimds  and  securities  and  other  property 
herembefore  mentioned,  and  the  mterest  of  the  said  Sir 
Howard  Elphinstone  wherein  is  hereby  assigned,  or  any 
of  them,  are  or  is,  or,  at  any  time  hereafter  may  he  cour 
verted  and  changed.'^  Therefore,  Curtek  took  a  con- 
veyance of  Sir  Howard'e  interest  in  the  property  as  it 
then  was  or  as  it  might  thereafter  be :  and,  that  being 
the  case,  the  question  is  whether  he  must  not  be  taken 
to  have  agreed,  in  effect,  that  the  power  of  consenting 
to  a  sale  of  the  property  by  the  trustees,  should  remain 
vested  in  Sir  Howard^ 

The  Defendant's  Counsel  remarked  that  it  was  very 
important  that  they  should  know  the  precise  words  of 
that  conveyance ;  and  they  then  proceeded  to  observe 
upon  the  cases  cited  for  the  Plaintiff.  They  said :  The 
decision  in  JRen  v.  Bulheky  was  founded  on  the  entK 
neous  opinion  entertained  by  Lord  Mansfield^  that  a 
mortgage  was,  even  at  law,  a  mere  security  for  money, 
and  not  an  actual  conveyance.  It  has  been  always  con- 
sidered as  an  unsound  decision,  and  never  has  been  fol- 
lowed.' In  Tyrrell  v.  Marsh  the  question  was  whether  a 
power  of  sale  was  destroyed  by  a  fine  which  had  beeii 
levied  for  the  purpose  of  securing  an  annuity ;   and 
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1849.  the  Couiiheld  that  it  was  not;   as  tbe  only  objeei 


Warburton    ^  ^  ^^  ^^  ^  secure  tlie  annuity. — Dam^    y. 

o.  Hmh  too,  turnedy  entirely^  on  the  opefation  of  a  fine. 

Farn.         Qq  those  cases,  it  is  impossible  to  come  to  the  detet^ 

mination  tiiat  the  power  in  this  case,  has  not  been 

destroyed  by  the  alienation  of  the  life-estate. 

There  is  another  objection  which  we  have  not  yet 
adverted  to,  namely,  that  the  Plaintiff  was  not  dnly 
appointed  a  trustee  of  the  settlement.  For  the  deeds 
executed  for  that  purpose,  were  not  made  until  Sir 
Howard  had  assigned  his  life-interest  to  Cowbmm^  and 
thereby  deprived  himself  of  the  power  to  apf)oint  new 
trustees. 

The  Vici&-Cbanc£U/>b  : 
I  do  not  think  that  there  is  much  diflfeulty  in  deciding 
this  case. 

With  respect  to  the  l^;al  estate,  there  can  be  no 
doabt  that  it  is  now  vested  in  the  Pkintiff :  and,  with 
respect  to  that  species  of  power  which  Sir  Howard  El- 
phinstone  had  to  consent  to  an  exercise  of  the  trust  for 
sale,  it  seems  to  me  that  it  is  not  destroyed  by  the 
alienation  of  his  lif^-interest.  For  the  conveyance  of 
that  interest  to  the  purchaser,  shows  tiiat  the  contract 
between  him  and  the  purchaser,  was  that  the  property 
wkick  was  the  subject  of  the  contract,  should  retain 
its  convertible  quality ;  which  it  could  not  do  unless  Sir 
Howard  retained  his  power  of  consenting  to  an  exercise 
of  the  power  of  sale  by  the  trustees. 

Dedare  that,  having  regard  to  the  hmguage  of  the 
deeds  by  which  Sir  Howard  Elpkimtenit  life-interest 
under  the  settlement  was  dealt  with.  Sir  Howard  is  still 
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capable  of  giving  a  valid  consent  to  the  alienation,  by  ^^^^' 

the  Plaintiff,  of  the  legal  estate  in  the  fann  agreed  to  be  WiUisuRTON 
sold  to  the  Defendants ;  and  decree  a  specific  perform*  v- 

ance  of  the  agreement. 


FOSTER  V.  FOSTER.  V  1849: 

2nd  May. 

Thomas  foster  having,  by  his  will,  directed     ""^J      ' 

his  real  estates  to  be  sold  and  the  proceeds  of  the  sale         PartUs. 

and  his  personal  estate,  after  payment  of  his  debts,  flee,  

to  be  divided  amongst  his  childreD,  a  bill  was  filed,  in  A  bill  was  filed 

June  1847,  by  John  Poster ,  one  of  the  chikben,  against  |^^^    q^  ^^ 

his  brothers  and  sisters  and  the  executors  and  trustees  served  with  a 

of  the  will,  for  the  administration  of  ThamoM  Foster's  f^P^^P^w**^' 
,         ,  ,  •  , .      .«  .   1  .         but  died  before 

estate  and  to  have  the  trusts  of  his  wiU  earned  mto  appearance. 

execution.    All  the  testator  s  children  who  were  Defend-      Held  that  an 

ants  to  that  bill,  were  served  with  office  copies  of  it,  2][^^  ^i^d  for 

under  the  28rd  Order  of  August  1841.    One  of  them,  the  purpose  of 

Wmiam  Pmm  Foster,  died  before  he  had  appeared  to  bringing  his  per- 

^'^  sonal  represent- 

the  bill.  ative  before 

the  Court,  and 

The  Cause  came  on  to  be  heard  in  November  1848 ;  ^^^^  ^  made 
but,  as  no  step  had  been  taken  for  the  purpose  cf  bring**  parties  to  it. 
ii^  William  Penn  Foster's  peisonal  representative  be- 
fore the  Court,  the  Cause  was  ordered  to  stand  over  in 
order  that  a  bill  might  be  filed  for  that  purpose.  Ac- 
cordmgly,  John  Foster  filed  a  bill  in  January  1849, 
which,  after  setting  forth  the  statements  in  the  original 
bill,  as  substantive  statements^  proceeded  thus :  *'  That, 
on  or  about  the  2nd  day  of  June  1847,  your  orator 
filed  his  original  biU  of  complaint,  in  this  Honourable 
Court,  against  (naming  the  Defendants  to  it)  and  such 
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1849.  bUl stated  as  or  to  the  eflfisct  heTeinbefore stated;  and 

Foster         chai^,  &c.  &c.     The  bill  of  1849  then  set  forth  the 
V.  oharges  and  prayer  of  the  original  bill,  as  mch ;  after 

FosTBB.  which  it  stated  that  the  executors  and  trustees  of 
Thomas  Foster's  will,  were  duly  served  with  process, 
and  appeared  and  put  in  their  answers  to  the  original 
bill,  and  that  WiUiam  Penn  Foster  and  the  other  De- 
fendants, were  duly  served  with  a  copy  of  the  same  bill, 
and  that  a  memorandum  of  such  service  was  duly  en- 
tered in  accordance  with  the  rules  of  the  Court ;  and 
that  the  Cause  came  on  to  be  heard  in  November  1848, 
when  it  was  ordered  to  stand  over,  as  before  menticMied: 
it  then  stated  that  WiUiam  Penn  Foster  made  his  will 
dated  the  2oth  of  July  1843,  and  thereby  constituted 
his  wife,  Ann  Foster,  universal  legatee,  but  did  not 
appoint  any  executor  thereof.  It  then  alleged,  by  way 
ofsupplemenif  that  Ann  Foster  had  renounced  adminis- 
tration of  WiUiam  Penn  Fosters  eSectB  with  his  will 
annexed,  and  that  letters  of  administration  of  his  effsets, 
limited  to  the  purposes  of  the  said  suit,  had  been 
granted  to  F.  Papps,  a  Defendant  thereto :  that  the 
legal  estate  in  all  such  parts  of  Thomas  Foyers  freehold 
and  leasehold  estates  as  remained  unsold,  was  vested  in 
T.  N.  Foster,  H.  Compton  and  J.  A,  Stohes,  (who  were 
three  of  the  Defendants  to  the  original  bill,)  jointly  with 
one  John  Greavesy  under  a  settl^nent  made,  in  January 
1830,  by  Thomas  Foster  of  the  one  part  and  31  N^ 
Foster,  H.  Compton^ «/.  A.  Stokes,  and  Greaves,  of  the 
other  part ;  and  that  it  was  alleged  that  Greaves  was 
a  necessary  party  to  this  suit. 

The  bill  of  1849  prayed  (pursuant  to  the  23rd  Order 
of  August  1841)  that  Papps,  on  being  served  with  a 
copy  of  tlie  bill,  might  be  bound  by  all  the  proceedings 
in  the  Cause,  and  that  Greaves,  who  was  the  only  other 
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Defendant,  might  answer  the  premUes*^    and  it  then 
repeated  the  prayer  of  the  original  bill,  verbatim. 

On  the  Causes  coming  on  to  be  heard, 

Mr.  Stuart^  Mr.  James  Parker^  Mr.  Lloyd  and  Mr. 
Nichobj  for  the  Defendants  to  the  original  suit,  objected 
that,  as  William  Penn  Foster  had  not  appeared  in  the 
original  suit,  the  bill  which  had  been  filed  to  bring  his 
personal  representative  before  the  Court,  was,  in  fact,  an 
original  bill,  though  it  purported  to  be  a  supplemental 
one ;  and,  therefore,  all  the  persons  who  were  Defend* 
ants  to  the  original  suit^  ought  to  have  been  made  par- 
ties to  it;  especially,  as  it  prayed  that  the  personal 
representative  might  be  bound  by  the  proceedings  in 
that  suit.    They  relied  on  Hardy  v.  Hull  (a). 

Mr.  Hardy,  for  the  Pkintifl^  said  that  the  bill  in 
question,  was  an  original  bill  in  the  nature  of  a  supple- 
mental bill ;  that  it  placed  William  Penn  Foster's  per- 
sonal representative  in  precisely  the  same  position  as 
William  Penn  Foster,  himself,  would  have  been  in  if  he 
had  lived,  and,  therefore,  it  efibcted  all  that  was  neces^ 
sary. 

Mr.  Prior  appeared  for  Oreaves. 

The  Vtce- Chancellor  said  that  Oreaves  ought  to  have 
been  made  a  party  to  the  original  bill,  by  amendment : 
and  that  he  thought  that,  in  point  of  form,  the  Defend- 
ants to  the  original  bill  ought  to  have  been  made  parties 
to  the  bill  against  the  personal  representative  of  WUliam 
Penn  Foster ;  for,  in  fact,  it  was  an  original  bill :  and, 
therefore,  the  Causes  must  stand  over,  with  liberty  to 
(a)  Ante,  Vol.  XIV.  page  21. 
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1849. 


Fo«TXK 

r. 
FosTViL 


the  Plaintiff  to  amend  that  biU  by  adding  parties  or 
otherwise  as  he  might  be  advised ;  and  he  must  pay  the 
costs  of  the  day. 


1849: 
24th  February 
and  2nd  May. 

Mortgagor  and 

mortgagee. 

Debt. 

Extinguishment. 

Priority. 

A.  having  a 
reyersionary 
interest  in  per- 
sonalty which 
he  had  mort- 
gaged first  to 

B.  and  next  to 

C.  agreed  to 
sell  it  to  D., 
for  1500/.: 
and  D.  having, 
at  his  request, 
paid  off  B.  out 
of  the  1500/., 
he  agreed  that, 
until  the  sale 
should  be  com- 
pleted, D. 
should  stand 
in  the  place  of 
B.  and  have 
the  fall  benefit 
of  her  security. 

Held  that  ^.'« 
debt  was  ex- 


WATTS  V.  SYMES.  W 

By  an  indentm^  dated  the  28th  of  September  1848, 
John  David  Symes  mortgaged  certain  freehold  and 
leasehold  tenements  to  the  PlaintiflEby  to  secare  2002.  By 
an  indenture  dated  the  27th  of  May  1845,  after  redtiiig 
the  indenture  of  September  1843  and  that  the  2002.  wraa 
still  due  to  the  Plaintifls  on  the  secority  thereof,  Symset 
covenanted  with  the  Plaintiffs  that  the  t^iements  ahonld, 
thenceforthi  stand  charged  with  and  be  a  security  for  tbe 
further  sum  of  400/.,  which  he  then  owed  them:  and, 
being  entitled,  in  revernon  expectant  on  the  deceaae  of 
his  mother,  to  a  share  of  the  residuary  estate  of  Marg 
Pidsleg  (which  was  then  invested,  on  di&rent  secniitieB, 
in  the  names  of  the  trustees  of  that  lady^s  will)  he 
assigned  the  same  to  the  Plaintifi,  subject  to  his  motfaerls 
life-interest  and  to  an  indenture  of  tbe  27th  of  Novonbn^ 
1844,  whereby  the  same  premises  were  assigned  to  the 
Plaintiff,  Watts^  upon  trusts  for  securing  1200/.  to  May 
Seveme :  and  the  now  stating  indenture  contained  a  pro- 
viso making  it  void  on  payment  of  the  400/. 

The  bill  was  filed  against  J*.  D.  Symes  and  one  Tam^ 
ner ;  and,  after  stating  as  above,  it  alleged  that  SynnM 
had  sold  all  his  right  and  interest  in  Mrs.  Pidsleys  re&h 
duary  estate,  to  Tanner ^  and  that  Tanner^  either  as  the 
agent  or  on  the  behalf  of  Symes  and  before  the  sale,  or  on 


tinguished  by 

the  payment 

made  to  her  by  D. ;  and,  consequently,  that  D.  was  not  entitled  to 

priority  over  6*.  ^       ^ 
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his  own  behalf  and  after  the  sale,  had  pud  the  1200/.  to 
Mary  Sm^eme ;  and  thathe  sometimes  claimed  to  be  the 
owner  ol  and  sometimes  to  be  an  incumbrancer  upon,  aad^ 
sometimes,  to  be  both  the  owner  of  and  an  incumbrancer 
upon  the  equity  of  redemption  of  the  share  of  Mrs. 
Pidsletfs  residuary  estate  which  he  had  purchased: 
that,  when  he  paid  Mrs.  Severne  the  1200/.,  she  did  not 
make  any  transfer  of  her  incvmbnmce  or  security, 
but,  on  the  contrary,  expressly  refbsed  so  to  do ;  and 
that  the  Plaintiflb  were  the  only  incumbrancers  on  the 
premises  comprised  in  the  ind^itures  of  1843  and  1845. 
The  bill  prayed  that  Symei  and  Tanner  might  pay,  to  the 
Plaintiffii,  what  was  due  to  them  on  the  security  of  those 
indentures,  or  be  foreclosed. 


1849. 


Tanner  stated,  in  Ins  answer,  that  Symes^  being  much 
preased,  by  his  creditors,  for  the  payment  of  their  de- 
mands upon  him,  and  being  unable  to  satisfy  the  same, 
applied  to  Tanner^  who  was  a  friend  and  comiexion  of 
Symes^  to  purchase  his  reyersionary  interest  in  Mrs. 
Pid$ley's  residuary  estate,  and  that  Tanner  consented 
so  to  do ;  and  thereupon  Symes^  at  his  request,  procured 
his  interest  to  be  valued  by  the  actuary  of  the  We$t  of 
England  Insurance  Company,  who  valued  it  at  1474/. ; 
and  Tanner^  after  he  was  informed  of  the  valuation, 
offered  to  give  SymUy  1600/.  for  his  interest :  that  such 
interest  was  subject  to  a  mortgage  to  Mrs.  Severne^  and 
that  SymeSf  having  been  served  with  notice  to  pay  it 
off  and  being  uuitble  so  to  do.  Tanner^  at  his  request, 
consented  to  pay  it  ofi^  upon  an  agreement  that  he 
should  take  a  transfer,  frcmi  Mrs.  Seoeme^  of  her 
mortgage  and  stand  in  her  place  as  mortgagee,  until 
the  sale  to  him  should  be  completed  or  in  case  it  should 
not  be  carried  into  effect;  and  that,  accordingly,  he 
paid  Mrs.  Severne  her  12007.  ontofhU  own  monies^  and 
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1849.         "ghe  handed  over  to  him  the  mortgage  and  other  deeds  in 
Watts         ^^^  possession  relating  to  Mrs.  Pidsley's  estate ;    and 
h.  that  she  verbally  agreed  to  execute  a  transfer  of  the 

Symes.         mortgage  to  him,  when  requested ;  but  that  he  did  not 
then  require  her  to  execute  such  transfer,  because  no 
solicitor  or  other  male  friend  of  hers  was  present ;  mjod 
that,  on  the  morning  of  the  day  on  which  he  paid  the 
I26OZ.,  Symes  signed  a  memorandum,  dated  the  30th  of 
July  184  6,  and  in  the  following  words :  *'  I  the  under- 
i»igned  J.  D.  Symes,  hereby  acknowledge  and  dedare 
that  George  Tanner  has  agreed  to  purchase  of  me  and  I 
have  agreed  to  sell  to  him  all  my  reversionary  estate, 
right  and  interest  in  all  the  real  and  personal  estate  and 
eifects  of  Mary  Pidsley  deceased,  at  or  for  the  price  or 
sum  of  1500/.,  subject  to  my  mother^s  life-interest  there- 
in :  and  I  further  acknowledge  and  declare  that  the  said 
Oeorge  Tanner  has,  at  my  request,  paid  to  Mrs^  Marg 
Seveme,  the  mortgagee  of  my  said  reversionary  estate 
and  interest,  the  sum  of  1200/.  in  discharge  of  her  said 
mortgage^  out  of  the  said  purchase-money  of  1500/.,  and 
I  agree  to  execute,  and  that  all  parties  interested  in  my 
said  reversionary  property  shall  join  in  executing,  on 
request,  a  proper  conveyance  or  assignment  of  the  said 
reversionary  estate  and  interest  unto  the  said  George 
Tanner,  his  executors,  administrators,  and  assigns,  and, 
until  such  conveyance  or  assignment  can  be  duly  executed, 
the  said  George  T^oaaar,  his  executors,  administratera 
and  assigns,  shaU  stand  in  the  said  Mary  Seveme's  place 
and  stead  as  mortgagee  thereof  and  have  the  full  benefit 
of  her  mortgage  security/'     Tanner  farther  stated  that 
the  agreement  between  him  and  Symes,  sliil  remained 
unperformed ;  and  that  since  the  signing  of  the  mmno- 
randum,  he  had  applied  to  Mrs.  Seveme,  to  execute  to 
him  a  transfer  of  her  mortgage ;  but  that,  notwithstand* 
ing  her  aforesaid  agreement  to  execute  such  transfer,  and 
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although,  at  the  time  when  he  paid  her  the  1200/.,  she  1849. 

was  informed  that  such  payment  was  made  out  of  his  own         Watts 
proper  monies^  she,  acting,  as  he  believed,  under  the  v. 

advice  and  influence  of  the  Plaintiiis,  refused  to  execute  Symes. 
such  transfer :  but  he  submitted  that,  under  the  circum- 
stances aforesaid,  he  was  entitled  to  stand  in  her  place 
in  respect  of  the  payment  so  made  to  her  by  him  as 
aforesaid,  and  to  have  the  benefit  of  her  security  until 
the  sale  to  him  should  be  completed  or  in  case  the  same 
should  not  be  carried  into  effect. 

Mrs.  Seveme  and  one  of  her  daughters  who  was  present 
when  Tanner  paid  her  the  1200/.,  deposed  that  nothing 
was  said  about  a  transfer  of  the  mortgage.  Symes  (who 
became  bankrupt  after  putting  in  his  answer)  deposed 
that  he  and  a  gentleman  named  Holman,  were  present 
when  Tanner  paid  the  1200/. ;  and  that  Tanner  paid  it, 
not  as  Symes^s  agent,  but  ,out  of  his  own  money :  and 
that  Mrs.  Seveme  agreed  to  execute  any  transfer  or 
other  document  which  was  right  and  proper,  when 
called  upon  by  Tanner.  *  Holman  deposed  to  the  same 
effect. 

With  this  contradictory  evidence,  the  Cause  came  on 
to  be  heard. 

Mr.  Rolt  and  Mr.  Shapter^  for  the  Plaintifib,  contended 
that  Mrs.  Seveme^s  debt  was  extinguished  by  the  pay- 
ment made  to  her  by  Tanner,  and  that,  thereupon,  her 


*  Symeis  evidence  was  objected  to  on  the  ground  that, 
though  he  was  a  bankrupt,  the  decree  would  give  him  a  right 
to  redeem ;  see  Garth  v.  Thoma»y  2  Sim.  &  Stu.  188.  But 
the  objection  was  overruled. 

Vol.  XVI.  .      u  u 
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1849. 


Watts 

r. 
Symes. 


security  became  incapable  of  being  transferred.  They 
cited  Peacock  v.  Burtia),  Dunst€M  v.  Patterson  {b)^ 
Toulmin  v.  Steere  (c),  Greswold  v.  Marsham  (d),  Browm 
V.  Stead  (e),  Medley  v.  Horton  (/),  Farrow  ▼.  Rees  (y), 
«7biie«  V.  Davids  (A),  and  <SmtM  v.  Phillips  (t). 

Mr.  Stuart^  for  T^oiiner,  said  that,  as  Mrs.  Sevemes 
interest  was  merely  equitable,  it  was  not  necessary  for 
her  to  execute  any  transfer  or  aasignroent  of  it ;  because, 
as  Symes  had  i^eed  that  Tanner^  on  his  paying  off  the 
debt  due  to  her,  should  stand  in  her  place  and  have  the 
benefit  of  her  security,  Watts  became  a  trustee  for 
Tanner  as  soon  as  the  debt  was  paid. 

Mr.  Dickinson^  who  was  with  Mr.  Stuart,  cited  ifo- 
fatta  y.  Murgatrayd  (A),  and  said  that  Tanner  paid  the 
debt  not  as  agent  for  Symes,  but  out  of  his  own  money, 
and  consequently  the  debt  was  not  extinguished,  but 
Watts  was  a  trustee  of  the  security,  for  him :  that 
the  agreement  between  Symes  and  Tanner^  had  not 
been  completed ;  and,  therefore,  this  case  was  plainly 
distinguishable  from  Brown  v.  Stead;  for  there  the 
equity  of  redemption  had  been  actually  conveyed  to  the 
second  mortgagee. 

Mr.  Teed  appeared  for  Symes,  and  Mr.  Willis  for  his 

assignee. 


(a)  Coote  on  Mortg.  693.       222. 

(b)  2  Phill.  341.  see  345.  (g)  4  Beav.  18. 

(c)  3  Mer.  210.  (k)  4  Russ.  277. 

(d)  2  Ca.  in  Ch.  170.    .  (t)  I  Keen,  694. 
{e)  Ante,  Vol.  V.,  page  535.      (k)  1  P.  Wms.  393. 
(/)  Ante,  Vol.  XIV.,  page 
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The  Vicb*Chanokllor  :  1849. 

The  question  in  this  case  must  be  determined  by  con*         Watts 
sidering  with  whose  money   Mrs.  Severnes  debt  was  ^• 

.  -  DTMRS. 

paid. 

By  the  deed  of  November  1844,*  she  did  not  become 
a  mortgagee  of  8yme8$  interest  in  Mrs.  Piddetfs  resi'- 
duary  estate :  but  it  appears  that,  prior  to  the  date  of 
that  deed,  Symes  had  mortgaged  his  interest  to  the 
Plaintifib  for  1200/. ;  and  that,  on  Mrs.  Seveme  paying 
them  that  sum,  they  assigned  the  property  to  the  PUin- 
tiff,  WatU^  as  a  trustee  for  her.  Then,  in  1845,  the  Plain- 
tiffs became  second  mortgagees  of  that  property.  In  July 
1846,  Tanner^  in  pursuance  of  an  arrangement  between 
him  and  Symes^  paid  Mrs.  Seveme  her  1200/.  Whether 
that  payment  was  made  on  the  29th  or  the  30th  of  July, 
is  not  distinctly  made  out,  nor  is  it  material ;  for  the 
true  view  of  the  case  is  that  that  payment  and  the  agree- 
ment of  the  30th  of  July,  were  one  transaction.  Tanner 
certainly  might  have  persuaded  Mrs.  Seveme  to  make  an 
assignment  or  a  declaration  of  trust,  which  would  have 
enabled  him  to  stand  in  her  situation :  but  the  agreement 
of  July  1846,  which  creates  Tanner's  right  and  which  is 
signed  by  Symes  under  whom  he  claims,  affords  most 
conclusive  evidence  that,  if  he  did  make  any  proposal  on 
that  subject,  to  Mrs.  Seveme^  she  declined  to  accede  to 
it ;  for  that  agreement  contains  these  words :  **  And  I 
further  acknowledge  and  declare  that  the  said  George 
Tanner  has,  at  my  request,  paid  to  Mrs.  Mary  Seveme^ 
the  mortgagee  of  my  said  reversionary  estate  and  interest, 
the  sum  of  1200/.,  in  discluirge  of  her  said  mortgage,  out 

*  This  deed  was  not  fully  set  forth  in  the  pleadings,  with 
which  alone  the  Reporter  was  furnished. 

uu  2 
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1849.  of  the  said  purchase-money  of  ISOO/.**^     I  take  that  to  be 

Watts         ^^  acknowledgment,    by  which  Tanner  is  bound,  that 
V.  the  payment  to  Mrs,  Seveme  was  not  a  payment  by 

Tanner  out  of  his  own  money,  but  that  it  was  a  payment 
by  him,  at  Symeis  request,  of  part  of  Symes^s  purchase- 
money.  Tanner  might  have  managed  the  matter  in  a 
different  manner ;  but,  managing  it  as  he  did,  the  debt 
was  extinguished. 


Symes. 


The  minutes  of  the  decree  declared  that  the  trusts  for 
securing,  raising  and  paying  the  1200Z.  to  Mrs.  Seveme, 
declared  by  the  indenture  of  1844,  had  been  fully  satisfied, 
and  that  the  charge  for  the  1200/.  created  by  that  inden- 
ture in  favour  of  Mrs.  Seneme,  was  extinguished ;  and 
that  the  PIaintii&  were  the  first  incumbrancers  as  well 
on  Symes^s  share  of  Mrs.  Pidsley's  residuary  estate,  as 
on  the  hereditaments  comprised  in  the  deed  of  1843 ;  and 
that,  upon  Tanner  paying  them  what  should  be  found  on 
their  securities  of  1843  and  1845,  he  should  be  at  liberty 
to  redeem  the  premises  comprised  in  those  securities. 
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On  this  day  the  Cause  was  placed  in  the  paper,  at  the  ^^^^* 

request  of  Tanner^s  Counsel,  in  order  that  the  minutes  ' 


might  be  spoken  to.  Watts 


Mr.  Stuart  and  Mr.  Dickinson,  for  Tannery  said  that 


Symes. 


there  could  be  no  tacking  in  this  case ;  for,  first,  the  Mortgagor  and 

property  comprised  in  the  deed  of  1846,  was  not  vested  mortgagee. 

in  the  Plaintiffs :  and,  secondly,  that  it  was  clearly  the  J^' 

intention  of  the  parties  to  that  deed,  that  the  property  Iq  i843,  A. 

comprised  in  it  should  be  charged  ioith  the  400/.  only ;  mortgaged  free- 

and,  therefore,  that  Tanner  ought  to  be  aUowed  to  redeem  ^q\^^  ^  2.  for' 

the  property  comprised  in  the  deed  of  1845,  on  payment  200/.    In  1845, 

of  the  400/.  only.    They  cited  Jones  v.  Smith  (a),  and  f^®'  ^"^"^^ 

^  ^  ^  that  mortgage, 

added  that  though  that  case  was  reversed  by  the  House  ^e  charged  the 

of  Lords,  it  was  reversed  on  grounds  diiferent  from  those  freeholds  and 
on  which  the  Master  of  the  Rolls  had  decided  it ;  and  that  ^^efurther  sum 
the  reasoning  of  the  Master  of  the  Rolls  applied  to  the  of  400/.  which 
present  case.  he  then  owed  B. 

'^  and  assigned 

other  property, 
Mr.  Rolt  and  Mr.  Shapter,  for  the  Plaintifls,  referred  to  B.,  as  a  fur- 
to  Ex  parte  Carter  (J),  Coote  on  Mortg.  485,  and  JEx  Jj^j  sum,"2d^''' 
parte  Berridge  (c).  empowered  B, 

to  sell  the  pro- 
perty and  to 
Mr.  Teed  appeared  for  Symes^  and  Mr.  Martindale,  retain  the  400/. 

for  his  assignee.  out  of  the  pro- 

ceeds, 
rru    XT       n  Held  that  the 

The  Vice-Chancellor  :  property  assign- 

I  must  say  that,  on  looking  at  the  securities,  it  appears  ^^^  ^^u\'  ^** 
to  me  that  the  parties  intended  to  make  the  security  for  payment  of  the 
the  payment  of  the  400/.  out  of  the  share  of  Mrs.  Pids-  400/.  only. 
ley's  residuary  estate,  a  separate  thing  from  the  security    "•••'-- ^  /  ^  f  ^ 

(a)  2  Ves.  Jun.  372;  see         (c)  3  Mont.  Deac.   &  De 
6  Ves.  229,  note  (10).  Gex.  464. 

(b)  Amb.  733. 
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1849.  on  the  freehold  and  leasehold  tenements.    There  is  a, 


Watts         ^^^  ^""^  "^^  °f  ^^^^  f  ^^^  >  ""^  ^«  ^««^  f^"^^  ^*' 
V,  the  4002.  shall  be  paid  out  of  the  proceeds  of  the  sale  ; 

Symes.         jjyij  j^  ^Qgg  mji;  Hiake  the  200/.  payable  out  of  those 
proceeds. 

Therefore  the  minutes  must  be  altered  by  making  the 
share  of  Mrs.Pidsley's  estate  redeemable  by  the  Defend- 
ant, on  his  paying  the  Plaintiffi  what  shall  be  found  due 
in  respect  of  the  400/. 


MEMORANDUM. 

Cole  V.  Scotty  reported  ante,  p.  259|  has  been  affirmed 
by  the  Lord  Chancellor ;  see  1  Hall  &  Ihoellsy  477,  and 
1  Macnoffhten  &  Oord.  518. 
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PRINCIPAL     MATTERS. 


ABATEMENT  OP  LEGACY. 
See  Legacy,  3. 

ACCUMULATION. 

.  The  ThelluBson  Act  must  receive 
the  same  contraction  in  the  case 
of  a  trast  for  accumulation  created 
bj  deed,  as  it  has  received  in  the 
case  of  a  similar  trast  created  by 
will,  and,  therefore,  where  A. 
transferred  a  sum  of  stock  to  tras- 
tees,  and,  by  a  deed,  directed  them 
to  accumulate  the  dividends  during 
the  joint  lives  of  M.  and  N.,  that 
direction  was  held  to  be  good  for 
so  much  only  of  the  joint  lives  as 
expired  between  the  date  of  the 
deed  and  A.'s  death.  [JRoMfyn'« 
trust.  In  re.] 391 

.  Testator  devised  his  freehold  es- 
tates to  trastees  in  trast  to  accu- 
mulate the  rents  during  the  life  of 
his  niece,  and,  on  her  decease,  to 
stand  seised  of  the  estates,  to  the 
use  of  her  first  and  other  sons  in 
tail.  The  testator  died  in  1827, 
leaving  his  niece  surviving.  Held 
that  the  trast  for  accumulation  be- 
came void  at  the  end  of  twenty-otie 


years  after  the  testator's  death,  and 
that  the  testator's  heir  was  entitled 
to  the  rents  during  the  remainder 
of  the  niece's  life.  Testator  direc- 
ted the  rents  of  his  freehold  estates, 
and  the  income  of  his  residuary  real 
personal  estate,  to  be  accumulated, 
in  order  to  provide  for  the  youneer 
children  of  his  niece,  and  of  £.  S., 
each  of  whom  took  an  interest  un- 
der his  will ;  and,  in  the  clauses  for 
the  maintenance  and  advancement 
of  the  children,  he  termed  the  pro- 
vision which  he  had  so  made  for 
them,  sometimes  their  portions,  and, 
sometimes,  their  portions  or  shares. 
Held  that  the  provision  was  not  a 
provision  for  raising  portions  within 
the  meaning  of  the  proviso  in  the 
second  sect,  of  the  Thellusson  Act, 
and,  therefore,  was  not  exempted 
from  the  operation  of  the  first  sec- 
tion.    [Halford  v.  Stains.']  .    488 

ADEMPTION. 

See  COKSTBUCTION,  7. 

ADMINISTEATION. 
See  Assets — Colonial  Repre- 
sentation— Heir. 
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ADMINISTRATOES. 
See  Executors  and  Adminis- 
trators. 

AFFIDAVITS. 

A  party  who  moyes  the  Court  to  en- 
large publication,  after  having  made 
an  unsuccessful  application  to  the 
Master,  majread  affidayits  filed  sub- 
sequently to  the  proceeding  before 
the  Master.  [Peel  v.  Hoffue]  315 
See  Contempt. 

AME]!n)MENT. 

A.  obtained  a  special  injunction,  until 
answer  or  further  order,  in  a  suit 
in  which  he  was  sole  plaintiff;  and 
then  amended  the  bill  by  making 
B.  a  co-plaintiff.  Held  that  the 
injunction  was  gone,  by  the  amend- 
ment. [The  Attorney-General  v. 
Mareh] 572 

ANNTJITT. 

1 .  After  the  death  of  a  person  who 
had  covenanted  to  nay  an  annuity, 
a  suit  was  instituted  for  the  admi- 
nistration of  his  assets,  pending 
which,  the  annuity  became  in  ar- 
rear.  The  Court  refused  to  allow 
interest  on  the  arrears.  [Jenkins 
V.  Briant] 272 

2.  Testator,  after  directing  a  fund  to 
be  formed  by  investing  the  rents  of 
his  estates  in  the  purchase  of  Bank 
Annuities,  charged  it  with  the  pay- 
ment of  150/.  a  year,  to  his  wife 
during  her  life.  Held  that,  though 
the  150t.  was  not  a  continuing  pay- 
ment, the  executors  of  the  wife, 
who  outlived  the  testator  between 
seven  and  eight  years,  were  entitled 
to  a  proportionate  part  of  the  150/. 
a  year,  for  the  interval  between  the 
death  of  the  wife,  and  the  last  pre- 
ceding yearly  day  of  payment. 
[Carter  v.  Taggart^    .     .     .     AA7 


3.  A  testator  domiciled  in  Jamaica, 
gave  to  hb  son,  "  one  clear  annuity 
of  100/.  per  annum^  for  and  during 
his  natural  life,  and,  should  he  die, 
a  child  him  surviving,  I  continue 
the  same  annuity  for  such  child's 
use  and  benefit,  to  be  paid  to  his 
or  her  mother :"  the  testator  then 
gave  two  annuities  of  1 00/.  eterling, 
to  two  other  persons ;  and  bequeath- 
ed his  residuary  estate  to  his  exe- 
cutors, in  trust,  amongst  other 
things,  to  pay  the  several  l^cies 
and  annuities  before  given  by  him. 
Held  that  the  annuities  given  to 
the  son  and  his  child  were  to  be 
paid  in  Jamaica  currency  and  not 
m  sterling;  and  that  the  child's 
annuity  was  a  perpetual  one.  [Fatee 
y.Maddan] 613 

APPOINTMENT. 

1.  Testator  empowered  his  executors 
for  the  time  being,  to  advance  to 
his  nephew  any  sum  or  sums  of 
money  not  exceeding  30,000/.  The 
executors  exercised  the  power  to 
the  extent  of  20,000/.  Held  that 
they  were  not  precluded,  thereby, 
from  making  a  further  advance  to 
the  nephew.  The  case  of  Brown  v. 
Nisbett,  1  Cox,  1 3,  observed  upon. 
[Webster  T.Boddington']      .     177 

2.  Stock  was  transferred  to  trustees 
in  trust  for  such  persons  as  A.  and 
his  wife  should  jointly  appoint; 
and,  in  default  of  appointment,  in 
trust,  during  their  joint  lives  for 
the  separate  use  of  the  wife ;  and 
in  case  A.  should  die  first,  in  trust 
for  his  wife  absolutely ;  but  if  she 
should  die  first,  in  trust  for  him 
for  life,  and,  subject  thereto,  in 
trust  for  such  persons  as  his  wife, 
notwithstanding  her  coverture, 
should,  by  will,  appoint,  and,  in 
default   of  such   appointment,   in 
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trust  for  her  next  of  kin.  The 
wife,  in  ^.'s  lifetime,  made  a  will 
in  exercise  of  the  last-mentioned 
power.  A.  died  before  her.  On 
ner  death,  her  will  was  admitted  to 
probate,  but  the  probate  was  limi- 
ted to  the  property  which  she  had 
power  to  dispose  of.  Held  that 
the  will  was  inoperative.  [Price  v. 
Parker] 198 

3.  Testatrix  having  power  under  her 
late  husband's  will,  to  dispose  of 
10,000^.  Consols,  recited  the  power, 
and  then  proceeded  thus :  "  Now  I 
do  give  and  bequeath  the  said 
10,000/.  Consols  in  manner  follow- 
ing ;  that  is  to  say  I  give,  to  G.  A. 
the  sum  of  500/.  sterling :  I  give, 
to  my  executors,  the  sum  of  600/. 
Consols  in  trust  to  pay  the  divi- 
dends to  S.  T.  during  her  life,  and 
after  her  decease,  the  said  600/.  to 
sink  into  the  residue  of  my  estate : 
I  give  and  bequeath,  to  U.  B.,  his 
executors,  &c.,  all  the  rest  and  re- 
sidue of  the  said  10,000/.  Consols, 
after  deducting  therefrom  the  lega- 
cies above  mentioned.  G.  A.  died 
in  the  testatrix's  lifetime.  Held 
that  the  500/.  given  to  him  was 
not  to  be  deducted  from  the  1 0,000/. 
Consols.  [Carter  Y.Taggart]     423 

4.  Testator,  after  directing  a  fund  to 
be  formed  by  investing  the  rents  of 
his  estates  in  the  purchase  of  Bank 
Annuities,  charged  it  with  the  pay- 
ment of  150/.  a  year,  to  his  wife 
during  her  life.  Held  that,  though 
the  150/.  was  not  a  continuing  pay- 
ment, the  executors  of  the  wife, 
who  outlived  the  testator  between 
seven  and  eight  years,  were  en- 
titled to  a  proportionate  part  of 
the  150/.  a  year,  for  the  interval 
between  the  death  of  the  wife,  and 
the  last  preceding  yearly  day  of 
payment.  [Carter  v.  Taggarf]   447 

See  Stat.  7  WUl.  4  &  1  Vict.  c.  26. 


APPOINTMENT  OF  NEW 
TEUSTEES. 
The  Master  directed  to  appoint  a 
new  trustee,  although  some  of  the 
cestuis  que  trust  were  infants,  and 
another  was  out  of  the  jurisdiction. 
[Hunter  v.  Gibson]     ...     158 

APPOETIONMENT. 
See  Annuity,  2. 

APPEENTICE  PEE. 
See  Articled  Clerk. 

AETICLED  CLEEK. 

An  attorney,  to  whom  a  clerk  was 

articled,  died  before   the  Articles 

expired.     Held  that  the  Court  had 

jurisdiction  to  order  part  of  the 

Eremium  paid  to  the  attorney,  to 
e  repaid  out  of  his  assets.    [Hirst 
V.  ToUon] 620 

ASSETS. 
The  Court  has  jurisdiction  to  order 
the  real  estates  of  a  deceased 
debtor  to  be  sold  for  payment  of 
his  debts,  in  a  suit  instituted,  not 
by  a  creditor  of  the  deceased,  but 
by  a  person  interested  in  his  estates 
under  his  will.  [Rodney  v.  Rod- 
ney]     307 

ATTACHMENT. 
See  Practice,  4. 

BANK  SHAEES. 
See  Mortmain. 

BANK  STOCK. 

See  Bonus — Enjoyment  in 

Specie. 

BANKEUPT. 
The  interest  of  a  bankrupt  in  lease- 
holds, is  not  finally  divested  until 
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the  creditors*  assignees  are  chosen ; 
and»  therefore,  if  only  the  official 
assignee  has  been  appointed,  the 
bankrupt  cannot  plead  his  bank- 
ruptcy to  a  bill  filed,  against  him, 
to  have  the  trusts  of  the  will  under 
which  he  took  the  leaseholds,  car- 
ried into  execution.  ITumer  y. 
NicholU] 565 

BENEFIT  BXnLDING 
SOCIETY, 
A  joint-stock  company  cannot  hold 
shares  in  a  benefit  building  society 
established  under  6th  &  7th  Will. 
IV.  c.  32,  for  regulating  benefit 
societies.     IDobiruon  y.  Hawks] 

407 

BILL  OP  SALE. 
In  January  1848,  A.  gave  B.  a  bill  of 
sale  of  his  household  furniture,  to 
secure  a  debt  due  from  him  to  B. 
On  the  21st  of  February  1849,  B. 
took  possession  of  the  fiimiture, 
and  aavertised  it  for  sale.  On  the 
8th  of  March  following,  a  petition 
presented  by  A.  under  the  Insolvent 
Debtors'  Act,  for  protection  from 
process,  was  fJed .  The  Vice-Chan- 
cellor held  that,  though  the  bill  of 
sale  was  unaffected,  yet  B.'s  right 
to  retain  possession  of  the  fnmiture 
was  defeated.  The  Lord  Chan- 
cellor, on  appeal,  directed  B.  to 
bring  an  action  to  try  his  right  to 
the  furniture.  [Parrott  v.  Con- 
greve'] 579 

BOABDEBS, 
See  Charity,  3. 

BOND. 
In  contemplation  of  a  marriage  be- 
tween a  lady,  who  was  an  orphan 
and  a  Protestant,  and  a  gentleman, 
who  was  a  Boman  CathoUc,  a  set- 
tlement was  executed,  to  wMch  the 


lady's  unde  was  a  party,  and  the 
subjects  of  which  were  stock  be- 
longing to  the  lady,  and  two  sums 
of  money,  one  secured  by  the  un- 
cle's, and  the  other,  by  uie  gentle- 
man's bond,  and  both  of  ihem  pay- 
able to  the  trustees  of  the  settle- 
ment twelve  months  after  the  date 
of  the  bonds.  The  settlement,  after 
declaring  trusts  in  favour  of  the 
lady  and  gentleman  and  their  chil- 
dren, provided  that,  until  the  mar- 
riage should  be  duly  had  and  so- 
lemnized according  to  the  forms  of 
the  Church  of  England,  or  in  case 
it  should  not  be  so  solemnised 
within  twelve  months  next  after 
the  date  of  the  settlement,  the 
trustees  should  stand  possessed  of 
all  the  trust  montef,  securities  and 
premises  and  the  securities  for  the 
sttBte,  in  trust  for  the  lady^  her 
executors,  &c.,  and  should  pay,  as- 
sign and  transfer  the  same  acocxrd- 
ingly.  The  marriage  never  took 
place.  After  the  uncle's  death,  his 
bond  was  found  amongst  his  papers, 
with  the  words:  *' Cancelled,  the 
marriage  never  having  taken  place," 
written  by  him  across  the  face  of 
it.  The  Court,  though  it  did  not 
consider  the  bond  to  be  invalidated, 
held  that,  according  to  the  true 
construction  of  the  proviso,  the  lady 
was  not  entitled  as  the  cestui  que 
trust  of  the  bond.  [Mit/brd  v. 
Reynolds] 130 

BONUS. 
Tenant  for  life  of  bank-stock,  held 
entitled  to  a  bonus  of  one  percent. 
directed  to  be  made  out  of  the  in- 
terest and  profits  on  the  capital 
stock  of  the  bank.  [Preston  v. 
Melville] 163 

BOEOUGH-FUND. 
The  Corporation  of  Norwich  restrain- 
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ed  from  aolicitiiig»  at  the  expense 
of  the  borough-fund»  a  bill  in  Par- 
liament,  to  enable  them  to  improve 
the  navigation  of  the  riyer  which 
flows,  tlu-ough  that  city,  to  Yar- 
mouth. [The  Attamey^Oeneral  v. 
The  Corporation  of  Norwich]    225 

CANCELLATION. 

In  contemplation  of  a  marriage  be- 
tween a  lady,  who  was  an  orphan 
and  a  Protestant,  and  a  gentleman, 
who  was  a  Roman  Catholic,  a  set- 
tlement was  executed,  to  which  the 
lady's  uncle  was  a  party,  and  the 
subjects  of  which  were  stock  be- 
longing to  the  lady,  and  two  sums 
of  money,  one  secured  by  the 
uncle's,  and  the  other,  by  the  gen- 
tleman's bond,  and  both  of  them 
payable  to  the  trustees  of  the  set- 
tlement twelve  months  after  the 
date  of  the  bonds.  The  settle- 
ment, after  declaring  trusts  in  fa- 
vour of  the  lady  and  gentleman 
and  their  children,  provided  that, 
until  the  marriage  should  be  duly 
had  and  solemnized  according  to 
the  forms  of  the  Church  of  Eng- 
land, or  in  case  it  should  not  be  so 
solemnized  within  twelve  months 
next  after  the  date  of  the  settle- 
ment, the  trustees  should  stand 
possessed  of  all  the  truet  moniee, 
aeeurities  and  premieee,  and  the 
securities/or  the  same,  in  trust  for 
the  lady,  her  executors,  &c.,  and 
should  pay,  assign  and  transfer  the 
same  accordingly.  The  marriage 
never  took  place.  After  the  uncle' s 
death,  his  bond  was  found  amongst 
his  papers,  with  the  words  :  ''Can- 
celled, the  marriage  never  having 
taken  place,"  written  by  him  across 
the  face  of  it.  The  Court,  though 
it  did  not  consider  the  bond  to  be 
invalidated,  held  that,  according  to 


the  true  ocmstruction  of  the  pro- 
viso, the  lady  was  not  entitled  as 
the  cestui  que  trust  of  the  bond. 
[Mit/ord  V.  Reynolds]     .     ,     130 

CHAEITY. 

1.  Under  a  will  dated  in  1624,  real 
and  personal  proper^  was  vested 
in  the  corporation  of  Heading,  upon 
certain  trusts  for  the  poor  of  that 
town  ;  and,  if  the  corporation  neg- 
lected to  perform  those  trusts,  or 
misemployed  the  property  for  one 
year,  the  will  gave  it  over  to  the 
corporation  of  London,  in  trust  for 
Christ's  Hospital.  In  1639  a  de- 
cree was  made  on  an  information, 
in  the  Exchequer,  against  both  cor- 
porations, which  directed  the  cor- 
poration of  Beading  to  apply  the 
income  of  the  property  for  the  be- 
nefit of  the  poor  of  that  town,  but 
in  a  manner  different  from  that 
prescribed  by  the  will,  and  that,  if 
the  corporation  of  Biding  should 
neglect  to  perform  the  premises  or 
should  misemploy  the  property  for 
one  year,  they  should  convey  it  to 
the  corporation  of  London  in  trust 
for  Christ's  Hospital.  The  corpo- 
ration of  Beading  neglected  to  per- 
form the  directions  of  the  decree, 
for  several  years.  In  1837,  cer- 
tain individuals  were  appointed 
trustees  of  the  property  in  their 
place,  under  the  Municipal  Corpo- 
ration Act.  The  Court  held  the 
decree  of  1639  to  be  binding,  and 
the  legal  estate  in  the  proper^,  to 
be  stiU  vested  in  the  corporation  of 
Beading;  and  ordered  them  to  con- 
vey the  property  to  the  corporation 
of  London,  in  trust  for  the  Hos- 
pital. [Christ's  Hospital  v.  Grain- 
ger]       83 

2.  In  ]  704,  Lady  Hewley,  an  English 
Protestant  Nonconformist,  convey- 
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cd  estates  in  England^  to  trastees 
(all  of  whom  appeared  to  be  resident 
in  England,  and  some  of  whom  at 
least  were  Protestant  Noncon- 
formists,) in  trust,  for  such  poor 
and  godly  preachers  for  the  time 
being  of  Christ's  Holy  Gospel,  and 
of  such  poor  and  godly  wiaows  for 
the  time  being  of  such  preachers, 
as  the  trustees  for  the  time  being 
should  think  fit ;  for  promoting 
the  preaching  of  Christ's  Holy  Gos- 
pel in  such  manner  and  in  such 
poor  places  as  the  trustees  for  the 
time  being  should  think  fit;  for 
educating  such  young  men  design- 
ed  for  the  ministry  of  Christ's 
Holy  Gospel  as  the  trustees  for  the 
time  being  should  think  fit;  and 
for  relieying  such  godly  persons  in 
distress,  being  fit  objects  of  her  own 
and  the  trustees'  charity,  as  the 
trustees  for  the  time  being  should 
think  fit:  and  she  directed  that 
the  trustees  for  the  time  being, 
should,  in  their  dispositions  and 
distributions  of  the  aforesaid  cha- 
rities, haye  a  primary  respect  to 
such  objects  thereof  as  aforesaid  as 
were  then  or  should  afterwards  be 
in  York,  Yorkshire  or  other  north- 
em  counties  in  England,  not  ex- 
cluding those  in  other  places  and 
counties,  as  the  trustees  for  the 
time  being,  from  time  to  time, 
should  think  fit.  Held,  by  the 
Vice-Chancellor,  that  orthodox, 
English  dissenting  ministers  and 
members  of  congregations,  essen- 
tially and  substantially,  in  doctrine 
and  discipline,  of  the  same  sort  as 
the  orthodox  dissenting  congrega- 
tions which  existed  in  England,  in 
1 704,  and,  therefore,  that  orthodox, 
English  dissenting  ministers  and 
members  of  Baptist,  Independent 
or  Congregational,  and  Presbyterian 
congregations  in  England,   which 


were  not  in  connexion  with  or  under 
the  jurisdiction  of  either  the  Kirk 
or  of  the  Seceesion-church  of  Scot- 
land, were  alone  entitled  to  partici* 
pate  in  the  benefits  of  the  charity ; 
and  that  such  of  the  trustees  as 
were  members  of  Presbyterian  con- 
gregations in  England  which  were 
in  connexion  ynttk  the  Kirk,  or 
with  the  Secession-church,  ought  to 
be  remoyed.  The  last-mentioned 
trustees  appealed  from  his  Honour's 
decree ;  and,  after  the  appeal  had 
been  opened,  but  before  the  argu- 
ment was  concluded,  a  decree  was 
drawn  up,  at  the  reouest  of  the 
Defendants  and  with  tne  approba- 
tion of  the  Attorney-General  and 
the  sanction  of  the  Lord  Chancellor 
in  terms  which  admitted  the  mi- 
nisters and  members  of  Presbyterian 
congregations  in  England  in  con- 
nexion with  the  Kirk  and  the  Se- 
cession-church of  Scotland,  to  par- 
ticipate in  the  administration  and 
benefits  of  the  charity.  [The  At- 
torney-General y.  WiUon']  ,  210 
3.  The  Statutes  of  Manchester  Free 
Grammar  School  dedared  that  the 
master  and  usher  (for  whom  sti- 
pends were  proyided  by  the  founda- 
tion-deeds) should  teach,  freely  and 
indifferently,  eyery  scholar  coming 
to  the  school,  without  any  money 
or  other  rewards  taken  therefore ; 
that  no  scholar,  of  what  county  or 
shire  soever,  should  be  refused  ; 
that  no  scholar  should  bring  meat 
or  drink  into  the  school ;  Uiat  ya- 
cancies  in  the  trusteeship  should 
be  supplied  by  honest  gentlemen 
and  honest  persons  within  the  pa- 
rish of  Manchester ;  and  that  the 
trustees  should  haye  full  power  to 
augment,  increase,  expound  and 
reform  the  prorisions  of  the  Sta- 
tutes only  concerning  the  school- 
master, usher  and  scholars.    Tbe 
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master  and  usher  had,  for  several 
years,  taken  boarders,  and  the 
boarders  had  participated  in  all 
the  benefits  of  the  charity ;  and 
the  trustees  of  the  school  had  been, 
generally,  noblemen  and  gentlemen 
residing,  not  in  the  parish  of  Man- 
chester, but  in  Lancashire  and  the 
adjoining  counties.  Held  that  the 
master  and  usher  ought  not  to  be 
allowed  to  take  anymore  boarders; 
and  that  the  trustees  thereafter  to 
be  appointed  ought  to  be  honest 
gentlemen  and  honest  persons  re- 
siding within  the  parish  of  Man- 
chester, and  that  persons  who  oc- 
cupied and  carried  on  business  in 
manufactories,  &c.,  in  the  town  or 
parish,  and  had  dwelling-houses 
within  six  miles  of  the  school- 
house,  were  to  be  considered  as 
being  within  the  parish,  for  the 
purpose  of  their  being  eligible  to 
be  trustees.  [The  Attomey-Ge" 
neral  v.   The  Earl  of*  Stamford] 

453 
See  Mortmain — Railway  Deben- 
ture. 

CHOSE  IN  ACTION. 
1.  A  female  infant  being  entitled, 
under  a  will,  to  1000/.  and  to  the 
reversion  of  2000/.  expectant  on 
her  father's  death,  covenanted  with 
the  trustees  of  her  marriage  arti- 
cles, to  do  all  necessary  acts,  when 
she  should  attain  twenty-one,  for 
vesting  those  sums  in  the  trustees, 
upon  the  trusts  of  the  articles. 
Snortly  before  the  infant  attained 
twenty-one,  the  executors  of  the 
will,  without  any  direction  from 
her  or  her  husband,  transferred  a 
sum  of  stock  in  which  the  1000/. 
had  been  invested,  to  the  trustees 
of  the  articles.  Afterwards  the 
husband  died  leaving  his  wife  and 
her  fiither  surviving.     Held  that 


the  transfer  to  the  trustees,  was  a 
reduction  into  possession,  and, 
therefore,  that  the  1000/.  was 
bound  by  the  articles ;  but  that 
the  wife  was  entitled,  b^  survivor- 
ship, to  the  2000/.,  subject  to  her 
father's  life-interest.    [Cunningham 

V.  Antrohue] 436 

2.  A  lady  married  before  she  attained 
twenty-one,  and,  by  her  marriage 
articles,  she  and  her  husband  cove- 
nanted to  assie;n  a  trust-fund,  in 
which  she  had  a  reversionary  in- 
terest, to  trustees  in  trust  for  her 
and  her  husband  and  the  children 
of  their  marriage.  A  bill,  for  a 
specific  performance  of  the  articles, 
filed,  by  the  children,  against  their 
father  and  mother,  after  the  mo- 
ther's interest  had  become  an  in- 
terest in  possession,  but  whilst  the 
fund  remained  outstanding,  was 
dismissed.      [Borton    v.    Borton] 

552 
See  Husband  and  Wife. 

CODICIL. 
SeeVfiiA.,  17. 

COLONIAL  EEPEESENTA- 
TION. 
Colonial  letters  of  administration  will 
entitle  the  administrator  to  sue  in 
this  country,  in  respect  of  a  sum  of 
stock  standing  in  the  names  of 
trustees,  to  a  share  of  which  the 
intestate  was  entitled.  [M*Mahon 
V.  Ravolinge] 429 

CONSTErCTION. 
The  instrument  by  which  a  surveyor 
is  appointed  under  the  85th  sect, 
of  the  Lands  Clauses  Consolidation 
Act  need  not  specify  either  the 
lands  which  the  surveyor  is  to 
value,  or  the  course  of  the  railway. 
The  sureties  in  a  bond  to  be  given 
to  the  land-owner,  under  that  sec- 
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tion,  may  be  appointed  without 
notice  to  the  land-owner ;  but  the 
money  secured  by  it  ought  not  to 
be  made  payable  on  demand.  The 
condition  of  the  bond  ought  to 
adopt  the  words  of  the  section, 
and  make  the  money  payable  either 
to  the  obligee  or  into  the  Bank  of 
England,  "as  the  case  may  require." 
Money  paid  into  the  Bank  under 
the  86th  section,  to  the  credit  of 
Ex  parte  the  promoters  of  the 
undertaking,  the  account  of  the 
land-owner,  held  to  be  rightly  paid 
in.  [P(nfnder  v.  The  Great  Nor- 
thern Railway  Company]     •         3 

2.  A  notice  given  by  a  railway  com- 
pany, under  the  d2nd  sect,  of  the 
Railways  Glauses  Consolidation 
Act,  of  their  intention  to  take  tem- 
porary possession  of  land,  ought  to 
state 'for  which  of  the  purposes 
mentioned  in  that  section  the  land 
is  meant  to  be  used.  A  notice 
that  the  company  intend  to  enter 
upon  the  land  for  those  purposes, 
or  9ome  or  one  of  them,  is  not  suffi- 
cient. [Poynder  y.  The  Great  Nor- 
thern Railway  Company]     .         3 

3.  Testator  gave  all  his  real  and 
personal  property  to  his  wife  for 
life,  and  at  her  death,  if  he  left 
issue,  to  the  child  or  children  he 
might  have  at  his  decease ;  but,  if 
he  died  without  leaving  issue,  then 
he  gave  all  his  property,  in  equal 
proportions,  to  his  brothers  and 
sister,  Thomas,  Anthony,  John, 
and  Jane ;  and,  if  any  of  them 
should  die  without  leaving  issue, 
he  gave  such  share  or  shares  to 
the  survivors  or  survivor  of  them ; 
but  if  leaving  issue,  he  gave  such 
share  to  their  children.  The  tes- 
tator died  without  issue.  John 
died  a  bachelor  in  his  lifetime. 
Jane  died  hi  the  lifetime  of  his 
widow,  leaving  one  child  and  several 


grand-children  the  issue  of  a  de- 
ceased child.  Thomas  survived  the 
widow  and  died  leaving  children. 
Then  Anthony  died  a  bachelor. 
Held  that  the  share  intended  for 
John,  belonged,  absolutely,  to  Tho- 
mas, Anthony,  and  Jane :  that 
Jane's  share  belonged  to  her  child ; 
Thomas's  to  his  children ;  and  An- 
thony's to  his  real  and  personal 
representatives.  [Benn  r. Dixon']  2\ 

4.  A  power,  to  appoint  a  new  trustee, 
on  an  existing  one  becoming  inca- 
pable to  act,  does  not  apply  to  the 
case  of  a  trustee  going  to  reside 
abroad.  [Withington  v.  Withing- 
tm] 104 

5.  Testator,  in  the  eighth  clause  of 
his  will,  directed  his  executors  to 

Eurchase  a  piece  of  ground,  which 
e  described,  and  to  erect  a  monu- 
ment upon  it  for  the  interment  of 
his  own  body  and  the  bodies  of  his 
parents  and  sister,  and  to  pay  the 
expense 'out  of  the  surplus  of  his 
property,  after  discharging  his 
debts  and  legacies.  By  the  ninth 
clause,  he  gave  the  remainder  of  his 
property  to  a  charity.  The  owner 
of  the  piece  of  land  refused  to  sell 
it.  Held  that  the  subject-matter 
of  the  ninth  clause,  was  not  so  im- 
plicated with  the  subject-matter  of 
the  eighth,  as  that,  the  eighth 
having  failed,  the  ninth  must  fail 
also ;  but  that,  the  eighth  having 
failed,  the  whole  surplus  of  the  tes- 
tator's property  passed  by  the  ninth 
clause.    [Mitford  ▼.  Reynolds]  1 05 

6.  In  1814  estates  were  limited  to 
such  uses,  &c.  as  A.  should  ap- 
point, and,  in  default  of  appoint- 
ment, to  him  for  life,  remainder  to 
his  son  for  life,  remainder  to  the 
son's  first  and  other  sons  in  tail 
male:  and  those  limitations  were 
followed  by  powers  of  leasing,  and 
selling  and  exchanging,  the  latter 
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of  which  was  to  be  exercised  durine 
the  life  of  A.  and  his  son,  and 
with  their  consent.  In  1830,  A., 
being  desirous  of  relinquishing  his 
life-interest,  appointed  the  estates 
to  his  son  for  life,  remainder  to  the 
uses,  upon  the  trusts  and  subject 
to  the  powers  expressed  and  con- 
tained in  the  deed  of  1814,  ulterior 
to  the  limitations  therein  for  the 
lives  of  A.  and  his  son.  Held 
that,  though  the  power  of  sale 
and  exchange  was  to  operate  in 
derogation  of  the  life-estates,  it 
was  not  destroyed  by  the  deed  of 
1830.  IMorffan  y.  Rutson]  234 
7.  A  testator  being  underlessee,  for  a 
long  term  of  years,  of  two  houses 
in  Gower  Street  numbered  63  and 
64,  and  being  possessed  of  two  other 
houses  in  that  street,  numbered  67 
and  76,  for  the  residues  of  certain 
terms  for  years,  bequeathed  them 
to  trustees  in  trust  for  D.  C.  for 
her  life,  remainder  in  trust,  as  to 
63,  64  and  67,  for  his  half-brothers 
and  half-sisters  (whom  he  named) 
and  the  surrivors  and  survivor  of 
them  for  their,  his  or  her  lives  or 
life,  remainder  in  trust  to  sell  and 
divide  the  proceeds  amonest  their 
children  living  at  the  death  of  the 
survivor  of  them ;  and,  as  to  number 
76,  in  trust,  after  the  decease  of 
D.  C,  for  his  niece  S.  C,  for  life, 
remainder  in  trust  for  her  children 
who  should  survive  her,  and,  in 
default  of  such  children,  upon  the 
same  trusts  as  he  had  declared  of 
the  other  houses  after  the  death  of 
D.  C. ;  and  he  gave  the  residue  of 
his  effects  to  D.  C,  and  appointed 
her  his  executrix.  The  testator, 
some  years  after  the  date  of  his 
will,  took  an  assignment  of  the 
original  lease,  which  comprised 
numbers  62  and  65  as  well  as  63 
and  64  :  and,  a  few  months  after- 


wards, made  a  codicil,  by  which 
he  confirmed  his  will.  He,  sub- 
sequently, made  another  codicil, 
which  was,  in  part,  as  follows  :  "  I 
also  give,  subject  to  her  life  estate, 
one  moiety  of  the  residue  of  my 
estate,  unto  and  amongst  my  ne- 
phews and  nieces  living  at  my  de- 
cease, payable  in  hke  manner  as, 
by  my  will,  is  directed  concerning 
their  shares  and  interests  in  the 
reversion  of  my  houses  in  Gower 
Street,  except  that  their  shares  and 
interests  in  the  said  moiety,  is  to 
depend,  solely,  on  the  decease  of 
my  executrix."  D.  C.  and  all  the 
testator's  half-brothers  and  half- 
sisters,  died  before  the  suit  was 
commenced.  Held  that,  though 
the  bequest,  in  the  will,  of  num- 
bers 63  and  64,  was  adeemed  by 
the  testator  taking  an  assignment 
of  the  original  lease,  the  effect  of 
the  last-mentioned  codicil  was  to 
entitle  the  children  of  the  testator's 
half-brothers  and  half-sisters  who 
were  living  at  the  decease  of  the 
survivor  of  them,  to  the  testator's 
interest  in  numbers  63  and  64, 
as  it  existed  at  Ms  death,    ^Porter 

Y.Smith] 251 

8.  A  testator,  by  his  will  dated  after 
the  recent  WOl  Act  had  come  into 
operation,  expressed  himself  thus  : 
"  And,  as  to  all,  and  singular  the 
residue  and  remainder  of  my  mes- 
suages, lands  and  hereditaments, 
whatsoever  and  wheresoever,  and 
of  what  tenure  or  nature  soever, 
and,  generally,  all  the  freehold, 
copyhold,  and  leasehold  estates 
whereof  /  am  now  seised  or  pos- 
sessed :"  and,  in  a  subsequent  part 
of  his  will,  he  used  these  words : 
"I  give  to  my  nephew,  all  such 
manors,  farms,  &c.  as  well  free- 
hold as  copyhold  and  leasehold,  as 
are  now  vested  in  me,  or,  as  to  the 
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said  leasehold  premises,  at  shall  be 
vested  in  me,  at  the  time  of  my 
death,  as  a  trustee  ;  to  hold,  unto 
and  to  the  use  of  my  said  nephew, 
his  heirs,  executors,  &c.,  upon  the 
like  trusts  as  the  same  are  now  or 
shall  be  vested  in  me"  The  tes- 
tator purchased  a  freehold  estate 
after  the  date  of  his  will.  Held 
that  the  will  could  not  be  construed 
to  speak  and  take  effect,  with  refer- 
ence to  the  estates  to  which  the 
testator  died  benefidallj  entitled, 
as  if  it  had  been  executed  imme- 
diately before  his  death.  \^Cole  y. 
Seott] 259 

9.  Testator  deyised  estates  to  trus- 
tees, in  trust  to  pay  300/.  a-year 
for  the  maintenance,  clothing,  and 
education  of  his  son's  children, 
during  the  life  of  their  father. 
The  son  had  three  children,  all  of 
whom  attained  twenty-one,  and, 
then,  one  of  them  died.  Held 
that  the  personal  representatiye  of 
the  deceased  child  was  entitled  to 
one-third  of  the  300/.  a-year  durine 
the  father's  life.    [Lewes  y.  Lewes] 

266 

10.  Testator  gaye  one-third  of  his 
residue  in  trust  for  his  sister,  the 
interest  to  be  paid  to  her  during 
her  life,  and  the  principal,  at  her 
death,  to  go  to  the  heirs  of  her  body 
share  and  share  alike.  The  sister 
had  fiye  children  hying  at  the 
testator's  death.  Held,  from  the 
context  of  the  will,  that  she  took 
for  life,  with  remainder  to  her 
children  as  tenants  in  common. 
[Symers  y.  Jobson]     ...     267 

11.  Testator  bequeathed  5000/.  in 
trust,  to  pay  the  interest  to  his 
nephew  Jonn,  for  life,  remainder  to 
John's  first  son  for  Ufe,  remainder 
as  to  the  prindpal,  for  the  children 
of  John ;  and  for  default  of  such 
issue  to  pay  the  interest  to  the 


second  and  other  sons  of  John 
successiyely  and  to  their  respective 
issue;  and,  for  default  of  issue 
male  of  John,  to  pay  the  interest  to 
the  testator's  nephew  Charles  for 
life,  &c.  &c.  Held  that  the  words 
in  italics,  did  not  mean  :  *'  if  John 
shall  never  have  a  son,"  so  as  to 
make  the  Umitation  to  Charles 
take  effect  by  way  of  substitution, 
but  that  that  and  all  the  other 
Umitations  subsequent  to  the  limi- 
tation to  the  first  son  of  John, 
were  void  for  remoteness.  [Bwr- 
ley  v.  Evelyn] 290 

12.  The  words:  'Megal  representa- 
tive or  representatives,"  in  a  will, 
held  to  mean,  not :  "  executors  or 
administrators,"  but :  *'  next-of 
kin."  [Walker  v.  The  Marquis  of 
Camden] 329 

13.  Testator  devised  a  manor  and 
farm  to  A.  and  B.  and  their  heirs 
to  the  use  of  his  son  for  life,  re- 
mainder in  trust  that  the  trustees, 
or  the  survivor  of  them,  should 
pay  and  apply  the  rents  and  profits, 
or  so  much  thereof  as  they  or  he 
should  think  proper,  for  the  main- 
tenance of  his  son's  youn^r  chil- 
dren during  their  mmorities,  and 
after  all  those  children  should  have 
attained  twenty-one,  to  the  use  of 
them,  their  heirs  and  assigns. 
Held  that  A.  and  B.  did  not  take 
the  legal  estate  in  fee  in  the  de- 
vised premises;  but  that  the  son 
took  the  legal  estate  for  his  hfe, 
with  remainder  to  A.  and  B.  for  a 
chattel-interest,  with  remainder  to 
the  son's  younger  children  in  fee. 
[Tuckers.  Johnson]  ,     .     .     341 

14.  Trustees  under  an  Act  of  Parfia- 
ment  for  dividing  and  inclosing  a 
common,  held  to  be  a  corporation, 
by  implication  [Newport  Marsh 
Trustees,  Ex  parte]    ...     346 

15.  Testator  bequeathed  a  leasehold 
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estate  to  his  son  Charles ;  and  di- 
rected that,  if  his  son  should  die 
without  issue,  the  leasehold  estate 
should  be  considered  as  part  of  his 
residuary  estate,  and  be  divided 
amongst  the  children  of  his  three 
daughters,  Isabella,  Matilda  and 
Mary,  as  thereinafter  mentioned. 
And  he  gave  the  residue  of  his 
estate,  to  trustees,  in  trust  for  his 
son  and  three  daughters,  0r  tuck 
of  them  as  should  be  limng  at  the 
death  of  his  wife,  equally,  during 
their  lives :  and  he  directed  that, 
after  their  deaths,  the  whole  of  the 
residue,  should  be  divided  amongst 
all  the  children  of  his  said  son  and 
daughters^  in  equal  parts,  shares, 
and  proportions ;  ana,  in  case  sanj 
of  his  said  son  and  daughters 
should  die  without  leaving  issue^ 
that  the  share  of  him,  her  or  them 
so  dying,  should  be  divided  amongst 
the  suroivor  or  survivors  of  his  said 
children  and  their  issue^  in  the  like 
equal  parts,  shares  and  proportions. 
Isabella  died  in  the  lifetime  of  the 
testator*s  widow,  leaving  children. 
Marv  died  after  the  widow,  leaving 
children.  Then  Charles  died  with- 
out issue.  Matilda  was  still  living, 
and  had  children.  Held  that  Isa- 
bella's children  were  entitled  to  one- 
fourthoftheresiduenotwithstandittg 
their  mother  died  before  the  widow ; 
that  Mary*s  children  were  entitled 
to  another  fourth ;  and  that  Ma- 
tilda was  entitled  to  another  fourth, 
for  her  life,  with  remainder  to  her 
children  ;  and  that,  as  Charles 
had  died  without  issue,  the  re- 
maining fourth  was  divisible  into 
three  parts,  and  one  of  those  parts 
belonged  to  Isabella's  children, 
another,  to  Mary's  children,  and 
the  remaining  part  to  Matilda  for 
life,  with  remainder  to  her  children. 
[^Hawkins  y.  Hamertan]       .     410 

Vol.  XVI. 


16.  Testator,  by  his  will,  gave  an 
annuity  to  A.  B.  and  directed  his 
executor  to  pay  it,  out  of  his  ^3 
per  Cent.  Consols.  By  a  codicil 
ne  gave  A.  B.  30/.  besides  her 
annuity,  and  willed  that  the  fund 
constituting  her  annuity,  after  her 
decease,  should  be  transferred  to 

'  Joseph  and  Isaac  N,  or  to  the 
eurvivor  or  survivors  of  them  in 
equal  shares,  Isaac  survived 
Joseph,  but  died  before  A.  B. 
Held  that  he  became  entitled  to 
the  whole  of  the  fund.  [Antrobus 
V.  Uodgson\ 450 

17.  Testator  gave  1000/.  to  his  sister 
for  her,  or  for  her  children's  sole 
use  and  benefit  for  ever;  and  direct- 
ed his  executors  to  pay  the  same 
to  her  as  soon  as  practicable.  Held 
that  the  word  '  or '  was  to  be  taken, 
disjunctively,  and  that  the  testator 
intended  his  sister  to  take  the  1000/. 
absolutely  and  exclusively,  (but  not 
for  her  separate  use,)  if  s>he  survived 
him;  but,  if  she  did  not,  that  it 
should  go  to  her  children.  [Chip- 
chase  V.  Simp9on\  .     •     •     .    485 

18.  Testator  gave  all  the  property  he 
possessed  in  the  parish  of  K.,  con- 
sisting of  houses,  lands,  debts,  ready 
money  and  other  effects  which  he 
then  possessed  or  might  possess  at 
the  time  of  his  decease,  and  also  all 
his  funds  in  the  bank  of  England 
or  that  of  the  United  States  of 
America,  to  his  reputed  children, 
Anthony,  James,  and  Richard,  and 
their  heirs,  share  and  share  alike, 
as  soon  as  the^  should  have  attained 
twenty-one :  it  being  his  will  that  if 
one  of  them  should  die  before  he 
attained  that  age,  his  share  should 
vest  in  and  belong  to  the  survivors, 
James  died  under  twenty-one  leav- 
ing Anthonv  and  Richard  survivins;. 
Held  that  the  share  of  the  testator  s 
property,  which  James  would  have 
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been  entitled  to  if  he  had  attained 
twenty-one,  vested  in  Anthony  and 
Richard,  as  joint-tenants.  [Jones 
V.  Half] 500 

19.  Testator  devised  his  real  estates 
to  trustees,  in  trust  to  convey  them 
to  hischildren,  as  tenants  in  common, 
on  their  attaining  twenty-one ;  and, 
in  case  of  the  death  of  any  of  them,  * 
without  issue,  under  that  age  or 
before  they  should  acquire  vested 
interests  therein,  he  directed  the 
trustees  toconvey  the  shares  of  those 
so  dying,  to  the  survivors  of  them 
and  their  heirs,  in  equal  shares: 
but  in  case  any  of  his  children 
should  die  at  any  time  either  be/ore 
or  after  him,  having  issue,  then  he 
directed  the  trustees  to  convey  the 
shares  of  those  so  dying,  to  the 
issue  whom  thev  should  have,  in 
equal  shares,  and  to  their  respective 
heirs,  on  their  attaining  twenty-one. 
The  testator  had  several  children, 
all  of  whom  attained  twenty-one. 
Held  that  their  shares  of  his  estates 
be<»me  absolutely  vested  in  them 
in  fee,  on  their  attaining  twenty-one. 
[Wheabley.mthers]      .     ,     505 

20.  Testator  gave  the  residue  of  his 
personal  estate  to  trustees  in  trust 
for  his  wife  for  life,  and  after  her 
death,  to  his  daughter,  who  was  an 
infant  at  his  death:  ''the same  to 
be  always  considered  as  vested  in 
her  upon  her  attaining  twenty-one, 
and  to  be  subject  to  her  disposition 
thereof;'*  and,  by  a  subsequent 
clause,  the  testator  gvre  the  pro- 
perty over,  in  case  nis  daughter 
should  die  under  twenty-one,  or 
without  disposing  of  the  property 
by  her  will.  Held  that  the  daugh- 
ter was  entitled  to  the  property, 
not  absolutely,  but  only  for  life  with 
a  power  to  dispose  of  it  by  will. 
[Borton  v.  Borton]     ,     .     .     552 

21.  A.  demised  lands  to  B.  and  C. 


in  trust  to  permit  his  wife  and  suck 
person  and  persons^  and  their  exeeu- 
tors  and  administrators,  as  she 
should,  by  her  wUl,  bequeath  the 
same  to,  to  take  to  his  and  their 
own  use,  the  rents  of  the  lands, 
during  the  term,  exclnsivelv»  and 
notwithstanding  his  wife's  then  or 
any  future  coverture,  and  not  to  be 
subject  to  the  control  or  disposal  of 
any  future  husband :  and  A.  cove- 
nanted for  the  quiet  enjoyment  of 
the  lands,  bv  his  wife,  during  the 
term.  Held  that  the  wife  was  the 
cestui  que  trust  of  the  lands  for  the 
whole  of  the  term,  and  not,  merelv, 
for  so  many  years  of  it  as  she  should 
live,  with  remainder  to  sudi  persons 
as  she  should  appoint  by  her  will. 
[Gloeeryr.Hall\  ....  668 
22.  Testator  devised  his  freehold 
estates  to  A.  and  B.  and  their  heirs, 
in  trust  to  permit  his  wife  to  hold 
and  enjoy  the  same  and  to  receive 
the  rents  thereof  for  her  life ;  and, 
after  her  decease,  in  trust  to  permit 
his  nephew,  his  heirs  and  assigns 
to  hold  and  enjoy  the  estates  and 
to  receive  the  rents  thereof  for  ever, 
but  subject  to  the  payment  of  20/., 
yearly  ror  ever,  to  nis  niece,  J^er  ex- 
ecutors, administrators  and  assigns: 
with  the  payment  of  which  sum  the 
testator  made  chargeable  his  said 
estates,  in  manner  and  form  afore- 
said, immediately  after  the  decease 
of  his  wife.  Held  that  the  niece 
took  a  legal  rent-charge,  of  20Z.  per 
annum,  in  fee.  [Ramsey  y.  Thorn- 
gate']  575 

See  Accumulation. — Annuity,  3. 
Appointment,  3. — Bond. — Cha- 
rity. —  Conversion,  2.  —  De- 
vise— ^ExECUTORY  Trust. — Ge- 
neral Bequest. — Legacy,  2. — 
Remoteness,  1,  2.  Stat.  7  Will. 
4  &  1  Vict.  c.  26.— Tenant  for 
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Life  and  Rbmaindermak,  2. — 
Trust  Estates.  —  Vesting. — 
Will,  17. 

CONTEMPT. 

The  position  laid  down  in  the  hooks  of 
practice,  that  an  attachment  cannot 
have  a  longer  return  than  the  last 
return  of  the  term  following  that  in 
which  it  is  issued,  is  not  well  found- 
ed. An  attachment  issued  in  vaca- 
tion under  1 1  Geo.  IV.  &  1  W.  IV. 
c.  36,  sect.  15,  rule  3,  maj  he  made 
retumahle  more  than  fifteen  days 
after  it  is  tested.  The  party  prose- 
cuting process  of  contempt,  is  not 
bound  to  bring  the  prisoner  to  the 
bar  of  the  Court,  in  order  that  he 
may  be  turned  over  to  the  Queen's 
Prison.  An  attachment  upheld, 
although  the  affidavit  on  which  it 
was  obtained,  was  sworn  fifteen 
months  previously.  [  Wroe  v.  Clay- 
ton]     183 

CONVBESION. 
I.  Testatrix^  by  her  will, after  express- 
ing an  intention  to  dispose  of  aU 
her  real  and  personal  estate  as  there- 
inafter mentioned,  e&ve  certain  l^;a- 
cies,  and  appointed  A;  and  B.  her 
executors,  and  gave,  to  them  and 
their  heirs,  all  kwful  powers  and 
authorities  to  conduct  and  manage 
her  freehold  estates,  so  as  that  the 
same  might,  at  their  discretion,  be 
sold  and  converted  into  money,  and 
she  directed  that  the  net  money 
should  form  part  of  her  personal 
estate;  and,  for  those  and  every 
other  purpose  connected  with  her 
property  whether  real  or  personal, 
she  invested  A.  and  B.  and  the  sur- 
vivor of  them  and  his  heirs,  execu- 
tors and  administrators,  with  her 
full  authority;  and  she  directed 
that  any  undisposed  of  surplus  of 
monies  should  b^  paid  as  she  should. 


by  any  future  writing  or  will,  direct. 
8he  did  not  however,  make  any 
future  writing  or  will.  After  her 
death,  A.  and  B.  sold  her  real  estates. 
Her  personal  estate  was  sufficient 
to  pay  her  debts  and  legacies. 
Held  that  her  heir,  and  not  her 
next-of-kin,  was  entitled  to  the 
monies  produced  by  the  sale.  [Flint 

V.  Warren] 124 

2.  Testator  directed  the  trustees  of 
his  will  to  sell  his  real  estates  and 
retain  5000/.  out  of  the  proceeds, 
and  to  stand  possessed  of  that  sum 
in  trust  for  A.  for  life,  remainder 
in  trust  for  A.'s  son  for  life,  with 
divers  remainders  over,  all  of  which 
were  void  for  remoteness.  And 
he  gave  his  personal  estate,  after 
payment  of  the  legacies  thereinafter 
given,  and  the  residue  ofthemonfiy 
to  ariee  by  the  sale  of  his  real  estates 
after  making  ffood  the  5000/.,  to  B. 
A.  died  a  bachelor.  The  testator's 
heir  also  died.  Held  that  the  heir' s 
personal  representative  was  entitled 
to  the  5000/.     \Bwrley  v.  Evelyn] 

290 

COPYEIGHT. 

The  proprietor  of  an  encyclopaedia 
who  employs  a  person  to  write  an 
article  for  publication  in  that  work, 
Cannot,  witnout  the  writer's  consent, 
publish  the  article  in  a  separate  form 
or  otherwise  than  in  the  encyclo- 
pedia, unless  the  article  was  written 
on  the  terms  that  the  copyright 
therein  should  belong  to  the  pro- 
prietor (Mf  the  encydopsedia  for  all 
purposes.  [The  Bishop  of  Here- 
ford y.  Griffin]      ....     190 

COBPOBATION. 

1.  The  Corporation  of  Norwich  re- 
strained from  soliciting,  at  the  ex- 
pense of  the  borough  fund,  a  bill  in 

XX  2 
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Parliament,  to  enable  them  to  im- 
prove the  navigation  of  the  river 
which  flows,  through  that  city,  to 
Yarmouth.  [The  Attorney-Gene- 
ral V.  The  Corporation  of  Norwich'] 

225 
2.  Trustees  under  an  Act  of  Parlia- 
ment for  dividing  and  inclosing  a 
common,  held  to  be  a  corporation, 
by  implication.  [Ex  parte  The 
Newport  Marsh  Trustees]    ,     346 

COSTS. 

1 .  The  costs  of  an  interlocutory  pro- 
ceeding are  not  costa  of  the  suit. 
[Finden  v.  Stephens]  ...       40 

2.  Two  trustees  severed  in  their  de- 
fence :  one  was  charged  with  mis- 
conduct, but  not  the  other.  The 
Court  allowed  only  one  set  of  costs 
and  gave  the  whole  of  them  to  the 
innocent  trustee.    [Webb  v.  Webb] 

55 

3.  The  costs  of  employing  two 
Queen's  counsel  for  the  plaintiff, 
at  the  hearing,  allowed  ;  the  second 
Queen's  counsel  having  drawn  the 
bill  when  he  was  without  the  bar. 
[Carter  v.  Barnard]  ,     .     .     157 

4.  A.  purchased  green-acre  for  1000/., 
in  lieu  of  black-acre  which  a  rail- 
way company  had  taken  from  him, 
ancl  for  which  they  had  paid  644/. 
into  Court.  The  company  were 
ordered  to  pay  A.  the  same  costs 
as  he  would  have  been  entitled  to 
under  the  80th  section  of  the  Lands 
Clauses  Act,  if  green-acre  bad  cost 
644/.  only.  [Sheffield  and  Lincoln" 
shire  Railway  Act,  In  re]    .     159 

5.  Money  paid  into  the  bank  by  a 
railway  company,  under  the  85th 
section  of  the  Lands  Clauses  Act, 
ordered  to  be  repaid  to  them, 
under  the  87th  section,  without 
any  deduction  for  costs  payable,  by 
them,  to  the  land-owner,     [fn  the 


matter  of  the  London  and  South- 
ampton Extension  Act]  .     .     165 

6.  All  the  purposes  of  a  suit  having 
been  answered,  the  plaintiff  moved, 
before  answer,  that  his  costs  might 
be  taxed  and  paid  by  the  defendant, 
and  that,  thereupon,  all  further 
proceedings  might  be  stayed.  Mo- 
tion refused.  [Lanyham  v.  The 
Great  Northern  Railway  Com- 
pany]      173 

7.  If  a  petition  is  presented  under  the 

10  Geo.  IV.  c.  56,  or  under  the 

11  Geo.  IV.  &1  Will.  IV.  c.  60, 
to  have  a  person  appointed  to  con- 
vey property  in  the  place  of  a  recu- 
sant tnistee,  the  latter  ought  not  to 
be  served  with  the  petition,  and,  if 
he  is  served,  he  will  be  entitled  to 
his  costs.  [Ex  parte  Armstrong 
and  ShaUcross]      ....     296 

8.  A  notice  of  motion  to  dismiss  the 
bill  in  this  cause  for  want  of  prose- 
cution, was  given  before  the  Vice- 
Chancellor  of  England,  although 
the  suit  was  attached  to  the  Court 
of  Vice-Cbancellor  Knight  Bruce. 
The  Vice-Cbancellor  gave  the  plain- 
tiff costs  as  of  an  abandoned  mo- 
tion.    [Rashleigh  v.  Mount]    390 

9.'  If  a  plaintiff  dismisses  his  bill, 
the  defendant,  though  a  pauper,  is 
entitled  to  dives  costs.    [Ridtery  v. 

Morris] .     433 

See  Lands  Clauses  Consolida- 
tion Act,  3. 

COUNSEL. 

The  costs  of  employing  two  Queen's 
counsel  for  tne  plaintiff,  at  the 
hearine,  allowed  ;  the  second 
Queen  s  counsel  having  drawn  the 
bill  when  he  was  without  the  bar. 
[Carter  Y.  Barnard]  .     .     .     157 

COVENANT. 
The  eight  children  of  A.,  being  en- 
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titled  to  a  fund,  equally,  in  the 
event  of  their  surviving  B.,  seven 
of  them,  in  pursuance  ot  an  arrange- 
ment made  amongst  themselves 
whilst  the  eighth,  vr hose  name  was 
James,  was  in  India,  executed  a 
deed,  by  which  they  and  he  were 
made  to  covenant  with  each  other 
reciprocally,  that,  iu  case  any  of 
them  should  die  in  B.'s  lifetime 
leaving  a  child  or  children,  such 
child  or  children  should  be  entitled 
to  the  share  or  shares  of  his,  her, 
or  their  parent  or  parents,  in  such 
and  the  same  manner  as  if  such 
parent  or  parents  had  survived  B. 
— James  never  executed  the  deed  ; 
but  he  and  six  of  those  who  did 
execute  it,  survived  B.  The  other 
left  children,  and  those  children 
claimed  to  be  entitled,  under  the 
deed,  to  their  parent's  share.  Held 
that  the  deed  was  made  upon  the 
assumption  that  aU  the  persons 
named  as  parties,  would  execute  it, 
and,  as  one  of  them  had  not  exe- 
cuted it,  it  was  not  binding  upon 
the  others,  though  they  had  exe- 
cuted it.     [Peto  V.  Peto]     .     590 

DAY  TO  SHOW  CAUSE. 
See  Infant,  2. 

DEBENTUEE. 
See  Railway  Debenture. 

DEBT. 

A.  having  a  reversionary  interest,  in 
personalty  which  he  had  mortgaged 
first  to  B.  and  next  to  C,  agreed 
to  sell  it  to  D.  for  1500^,  and  D. 
having,  at  his  request,  paid  off  B., 
out  of  the  1500/.,  he  agreed  that, 
until  the  sale  should  be  completed, 
D.  should  stand  in  the  place  of  B., 
and  have  the  full  benefit  of  her 
security.    Held  that  13. *8  debt  was 


extinguished  by  the  payment  made 
to  her  by  D.;  and,  consequently, 
that  D.  was  not  entitled  to  priority 
over  C.     [TFatts  v.  Symes]  .     640 

DEBTOE  AND  CEEDITOE. 

1 .  It  is  not  sufficient  for  a  creditor  who 
seeks  to  set  aside  a  voluntary  set- 
tlement made  by  his  debtor,  to 
show,  merely,  that  the  settlor  was 
indebted  when  he  executed  the  set- 
tlement ;  but  it  is  not  requisite  for 
him  to  show  that  the  settlor  was 
insolvent  at  that  time.  IScar/Y. 
Soulby) 481 

2.  A.  being  greatly  in  debt,  he  and 
his  father,  in  pursuance  of  an  ar- 
rangement between  themselves,  con- 
veyed estates  of  which  they  were 
seised  for  life  and  in  remainder 
respectively,  to  trustees  in  trust 
to  sell  for  payment  of  A.'s  debts ; 
but  no  creditor  was  to  be  enti- 
tled to  the  benefit  of  the  trust, 
miless  the  trustees,  after  hav- 
ing investigated  and  allowed  his 
debt,  should  give  him  a  debenture 
for  it.  ^The  trustees  gave  deben- 
tures to  three  of  the  creditors : 
after  which  one  of  the  trustees  in- 
stituted a  suit  against  his  cotrus- 
tees, &c.,  on  the  hearing  of  which 
the  Master  was  directed  to  take  an 
account  of  all  A.'s  debts  due  at 
the  date  of  the  conveyance,  and  to 
advertise  for  his  creditors  to  prove 
their  debts  *by  a  day  to  be  named 
or  be  excluded  from  the  benefit  of 
the  decree.  The  plaintiff  and  seve- 
ral other  creditors  of  A.  proved 
their  debts  under  the  decree ;  but, 
nevertheless,  the  Court,  on  the 
hearing  for  further  directions,  held 
that  none  of  them,  except  the  plain- 
tiff and  the  debenture  creditors, 
were  entitled  to  the  benefit  of  the 
trust.  [Drever  v.  Mawdeeley]    5 1 1 


664 


I    M    D    £    3(. 


3.  A.  having  gone  abroad  and  left  his 
wife  unprovided  for,  the  plaintiff 
lent  her  money  to  nurchase  neces- 
saries, and  she  applied  it  accord- 
ingfy.  Held  that  the  phuntiff  could 
not  sue  A.  for  the  money,  in  a 
Court  of  Equity.     [May  v.  Skey] 

588 
DECBEE. 

1 .  At  the  hearing  of  a  cause  to  which 
an  infant,  who  was  the  first  tenant 
in  tail  under  a  settlement,  was  a 
defendant,  the  Court  made  a  decla- 
ration as  to  the  intention  of  the 

Clies  to  the  settlement,  which 
nd  the  infant's  inheritance,  and 
sent  a  case  for  the  opinion  of  a 
Court  of  Law  as  to  the  true  con- 
struction of  the  settlement ;  but,  it 
refused  to  give  the  infant  a  day  to 
show  cause  against  the  decree  until 
the  hearing  on  the  equity  reserved, 
when  it  would  appear  whether  the 
infant  would  be  required  to  execute 
a  conveyance  or  not.  [Walsh  v. 
Trevannian]      ,     .     .     .     .     180 

2.  Petition  to  rectify  what  was  al- 
leged to  be  an  error  or  mistake  in 
a  decree,  dismissed.  [Stewart  v. 
Forbes] 433 

DEED. 

1.  A.  being  seised  of  estates  in  C, 
and  having  proposed  to  settle  a 
certain  part  of  them  on  his  mar- 
riage, a  settlement  was  made  of  all 
his  estates  in  C ,  which  were  in- 
tended to  be  specified  and  de- 
scribed in  the  schedule  thereunder 
written,  *'  but  which  schedule  is  not 
intended  to  abridge  or  affect  the 
ffenerality  of  the  description  here- 
inbefore  contained'*  Held,  from 
the  proposal  and  other  evidence, 
that  the  words  in  italics,  were  in- 
serted by  mistake.  [Walsh  v.  Tre- 
vannion] 178 


2.  In  1814  estates  were  limited  to 
such  uses,  &c.  as  A.  should  ap- 
point, and,  in  defiiult  of  appdnt- 
ment,  to  him  for  life,  remainder  to 
his  son  for  life,  remainder  to  the 
son's  first  and  other  sons  in  tail 
male ;   and  those  limitations  were 
followed  by  powers  of  leasing,  and 
selling  and  exchanging,  the  latter 
of  which  was  to  be  exercised  during 
the  life  of  A.  and  his  son,  and  with 
their  consent.    In  1830,  A.  being 
desirous  of  relinquishiDg  his  hfe- 
interest,  appointed  the  estates  to 
his  son  for  life,  remainder  to  the 
uses,  upon  the  trusts  and  sMbjeet  to 
the  jpowers  expressed  and  contain- 
ed in  the  deed  of  1814,  nlterior  to 
the  limitations  therein  for  the  lives 
of  A.  and  hia  son.     Held   that, 
though  the  power  of  sale  and  ex- 
change was  to  operate  in  deroga- 
Hon  of  the  life-estates,  it  was  not 
destroyed  by  the  deed  of  1830. 
[Morgmnyr.BMtson]   ...     234 

3.  A.  demised  lands  to  B.  and  C.  in 
trust  to  permit  his  wife,  and  such 
person  and  persons,  and  their  esr- 
ecutors  and  adwdnistratorSt  as  she 
should,  by  her  will,  bequeath  the 
same,  to  take  to  his  and  their  own 
use,  the  rent  of  the  lands,  during 
the  term,  exclusively,  and  notwith- 
standing his  wife's  then  or  any  fu- 
ture coverture,  and  not  to  be  sub- 
ject to  the  control  or  disposal  of 
any  future  husband :  and  A.  cove- 
nanted for  the  quiet  enjoyment  of 
the  lands,  bv  his  wife,  during  the 
term.  Held  that  the  wife  was  the 
cestui  que  trust  of  the  lands  for  the 
whole  of  the  term,  and  not,  merely, 
for  so  many  years  of  it  as  she  should 
live,  with  remainder  to  such  persons 
as  she  should  appoint  by  her  will. 
[Glover  Y.  Hall]    ....     568 

4.  The  eight  children  of  A.,  being 
entitled  to  a  fund,  equally,  in  the 
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event  of  thdr  surviving  B.,  seven 
of  them>  in  pursuance  of  an  ar- 
rangement made  amongst  them- 
selves whilst  the  eighth,  whose 
name  was  James,  was  in  India, 
executed  a  deed,  by  which  they  and 
he  were  made  to  covenant  with 
each  other,  redprocallv,  that,  in 
case  any  of  them  shoula  die  in  B.'s 
lifetime  leaving  a  child  or  children, 
such  child  or  (£ildren  should  be  en- 
titled to  the  share  or  shares  of  his, 
her,  or  their  parent  or  parents,  in 
such  and  the  same  manner  as  if 
such  parent  or  parents  had  sur- 
vived B. — James  never  executed 
the  deed ;  but  he  and  six  of  those 
who  did  execute  it,  survived  B. 
The  other  left  children,  and  those 
children  daimed  to  be  entitled, 
under  the  deed,  to  their  parent's 
share.  Held  that  the  deed  was 
made  upon  the  assumption  that  all 
the  persons  named  as  parties,  would 
execute  it,  and,  as  one  of  them  had 
not  executed  it,  it  was  not  binding 
upon  the  others,  though  they  had 
executed  it.  [Peto  v.  Petd]  590 
See  Charity. 

DEFENDANT. 

.  Leave  given,  to  a  defendant,  to 
file  a  supplemental  answer,  not- 
withstandmg  the  information  which 
he  wished  to  avail  himself  of,  had 
been  obtained  through  a  violation 
of  professional  confidence.  [22atn- 
cock  V.  Fotifl^]       ....     122 

.  Injunction  granted  to  restrain  a 
joint  action  brought  by  A.  B.  C.  D. 
and  E.  A.  B.  and  C.  put  in  a 
joint  answer,  and  afterwards  dis- 
solved the  injanction  as  against 
themselves.  D.  and  £.  then  put 
in  their  answer,  but  would  not 
move  to  dissolve  the  injunction  as 
against  themselves,  although  it  was 


competent  to  them  so  to  do.  The 
Court  on  a  motion  made  by  A.  B. 
and  C,  without  notice  to  D.  and  £., 
dissolved  the  injunction  against  D. 
and  £.     [Macgreffor  v.  Cumdng- 

ham] 365 

See  Injunction,  4. 

DELIVERY  UP  OF  A   WRIT- 
TEN INSTRUMENT. 

Bill  filed  by  the  underwriter  of  a  po- 
licy of  insurance  on  a  ship,  to  have 
the  policy  delivered  up,  on  the 
ground  of  deviation  and  unsea- 
worthiness ;  but  only  deviation  was 
proved.  Bill  dismissed.  [Thorn- 
ton  T.  Knight] 509 

DEMURRER. 
See  Joint-stock  Company. 

DEPOSIT. 

See   Lands   Clauses  Consolida- 
tion Act,  2  &  3. 

DEPOSITIONS. 

Witnesses  were  examined,  for  a  de- 
fendant, under  a  commission  in  the 
country.  Twenty  days  after  pub- 
lication, the  plaintiff  served  a  no- 
tice of  motion  to  suppress  the  de- 
positions, because  no  notice  of  the 
names,  &c.,  of  the  witnesses  had 
been  given  to  her.  Motion  refused 
on  account  of  the  delay  in  serving 
the  notice,  and  because  the  plain- 
tiff's solicitor  was  present  during 
the  execution  of  the  commission, 
at  the  inn  at  which  it  was  exe- 
cuted, knew  what  was  taking  place, 
and  saw  and  conversed  with  the  wit- 
nesses.   [Smith  V.  Pineombe]     497 

DESTRUCTION  OF  DEEDS. 
A    mortgagee    having    inadvertently 
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burnt  the  mortgage-deed  and  the 
documeuts  relating  to  the  title  to 
the  mortgaged  estate,  some  of 
which  were  originals  and  others 
attested  and  office  copies,  was  or- 
dered, in  a  foreclosure-suit,  not 
onlj  to  procure  fresh  attested  and 
office  copies,  but  to  make  compen- 
sation for  the  damage  dant  to  the 
estate  by  the  destruction  of  the 
deeds,  the  amount  to  be  settled 
by  the  Master  and  deducted  from 
the  morteage-debt.  [Hornby  v. 
Mateham] 325 

DEVISE. 
Testator  devised  all  his  houses  in 
Southwold,  to  trustees,  in  trust  for 
his  wife  for  life,  and,  after  her 
death,  in  trust  to  convey  one  of 
them,  whichever  she  might  think 
proper  to  choose,  to  his  daughter, 
Maria,  and  her  heirs,  and  to  con- 
vey all  the  other  of  them,  to  his 
daughter,  Charlotte,  in  fee.  Maria 
died  in  the  testator's  lifetime,  and, 
consequently,  without  having  chosen 
any  one  of  the  houses.  Charlotte 
survived  the  testator.  A  general 
demurrer  to  a  bill  filed,  by  the 
testator's  heir,  to  have  all  the 
houses  conveyed  to  him,  was  over- 
ruled.    \Bai/ce  V,  Boyce^     .     476 

DISMISSAL. 
A  cause  was  put  at  issue,  according 
to  the  old  practice,  more  than  two 
months  before  the  Orders  of  May 
1845,  came  into  operation,  but  no 
further  proceeding  was  taken  in  the 
cause.  Held  that  the  defendant 
could  not  move  to  dismiss  the  bill 
for  want  of  prosecution,  under  the 
114th  Order,  section  4 ;  but  must 
set  down  the  cause  for  hearing  ac- 
cording to  the  old  practice.  [Gri/' 
fith  V.  GriffitK\ 35 

See  Costs,  9.  i 


DISSENTERS. 

In  1704,  Lady  Hewley,  an  English 
Protestant  Nonconformist,  oonyey- 
ed   estates  in  England,  to    trus- 
tees (aU  of  whom  appeared  to  be 
resident  in  England,  and  some  of 
whom    at   least  were    Protestant 
Nonconformists,;  in  trust,  for  such 
poor  and  godly  preachers  for  the 
time  being  of  Christ's  Holy  Gos- 
pel, and  of  such  poor  and  godly 
widows  for  the  time  bemg  of  such 
preachers,  as  the  trustees  for  the 
time  being  should  think  fit;   for 
promoting  the  preaching  of  Christ's 
Holy  Gospel  in  such  manner  and 
in  such  poor  places  as  the  trustees 
for  the  time  being  should  think 
fit ;  for  educating  such  young  men 
designed  for  the  ministry  of  Christ's 
Holy  Gospel  as  the  trustees  for  the 
time  being  should  think  fit;   and 
for  relieving  such  godly  persons  in 
distress,   being  fit  objects  of  her 
own  and  the  trustees*  charity,  as 
the  trustees  for  the  time    oeine 
should  think  fit ;  and  she  directed 
that  the  trustees  for  the  time  be- 
ing, should,   in   their  dbpositions 
and  distributions  of  the  aforesaid 
charities,  have  a  primary  respect  to 
such  objects  thereof  as  aforesaid  as 
were  then  and  should  afterwards  be 
in  York,  Yorkshire  or  other  north- 
em  counties  in  England,  not  ex- 
cluding those  in  other  places  and 
counties,   as  the  trustees  for  the 
time  being,    from  time  to   time, 
should  think  fit.     Held,   by  the 
Vice-chancellor,    that     orthodox, 
English  dissenting  ministers  and 
inembers  of  congregations,  essen- 
tially and  substantially,  in  doctrine 
and  discipline,  of  the  same  sort  as  • 
the  orthodox  dissenting  congr^a- 
tions  which  existed  in  England,  in 
1 704,  and,  therefore,  that  orthodox. 
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English  dissenting  ministers  and 
members  of  Baptist,  Independent 
or  Congregational,  and  Presbyte- 
rian congregations  in  England, 
which  were  noi  in  connexion  with 
or  under  the  juriediction  either  of 
the  Kirk  or  of  the  Seceenon^church 
of  Scotland,  were  alone  entitled  to 
participate  in  the  benefits  of  the 
charity ;  and  that  such  of  the  trus- 
tees as  were  members  of  Presby- 
terian congregations  in  England 
which  were  in  connexion  with  the 
Kirk,  or  with  the  Secession-church, 
ought  to  be  removed.  The  last- 
mentioned  trustees  appealed  from 
his  Honour's  decree  ;  and,  after  the 
appeal  had  been  opened,  but  before 
the  argument  was  concluded,  a  de- 
cree was  drawn  up,  at  the  request 
of  the  defendants  and  with  the 
approbation  of  the  Attorney-Ge- 
neral and  the 'sanction  of  the  Lord 
Chancellor,  in  terms  which  ad- 
mitted the  ministers  and  members 
of  Presbyterian  congregations  in 
England  in  connexion  with  the 
Kirk  and  the  Secession-church  of 
Scotland,  to  participate  in  the  ad- 
ministration and  benefits  of  the 
charity.  [The  Attorney-General 
V.  mieon] 210 

DIVIDEND. 
See  Bonus. 

EJECTMENT-BILL. 

Plea  to  an  ejectmeni-biU,  that  the  de- 
fendant was  seised  in  fee,  and  that 
there  were  no  outstanding  terms, 
no  mortgages  or  incumbrances,  and 
no  unexpired  leases.  Held  not  to 
be  bad  on  the  ground  of  duplicity. 
[Daweony.Pillinff]    ...     203 

ENCYCLOPAEDIA. 
The  proprietor  of  an  encyclopaedia 


who  employs  a  person  to  write  an 
article  for  publication  in  that  work, 
cannot,  without  the  writer's  con- 
sent, publish  the  article  in  a  sepa- 
rate form  or  otherwise  than  in  the 
encyelopadia,  unless  the  article 
was  written  on  the  terms  that  the 
copyright  therein  should  belong  to 
the  proprietor  of  the  encyclopedia, 
for  all  purposes.  [The  Biehop  of 
Hereford  y.  Griffin]    ...     190 

ENJOYMENT  IN  SPECIE. 

Testator  havine  derised  his  real  estates 
in  strict  settiementy  bequeathed  his 
personal  estate,  in  trust,  as  far  as 
the  nature  of  it  would  admit,  for 
the  persons  who,  for  the  time  bein^, 
might  have  the  ownership  and  be  m 
the  possession  of  his  real  estates 
under  the  limitations  of  his  will; 
and  then  directed  that  those  per- 
sons, under  letters  of  attorney  and 
powers  from  the  trustees  {which  he 
empowered  and  required  them  to 
grant)  should  receive  the  yearly  di- 
vidends which  might  arise  out  of  the 
public  or  other  JundSy  and  the  yearly 
interest  which  might  arise  from  other 
parts  of  his  personal  proper  ty^  under 
the  same  restrictions  and  limitations 
and  to  the  same  extent  on  which 
they  held  his  real  estates.  Held 
tiiat  the  testator's  personal  estate 
was  to  be  enjoyed  in  specie,  not- 
withstanding it  consisted,  in  part, 
of  Long  Annuities  and  Bank  Stock. 
[Neville  v.  Forteseue]     .     .     333 

EXECUTOES  AND  ADMINIS- 
TBATOES. 

1 .  By  the  decree  in  a  suit  instituted 
by  persons  beneficially  interested 
under  a  will,  one  object  of  which 
was  to  charge  two  of  the  executors 
with  a  debt  which  the  third  (who 
had  become  insoWent)  owed  to  the 
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testator  at  hb  decease^  an  inquiry 
was  directed,  at  the  suggestion  of 
the  solvent  eiecutors,  whether,  if 
they  had  taken  measures  to  call  in 
the  debt,  it  could  have  been  reco- 
vered: but  neither  they  nor  the 
Plaintiffs  prosecuted  the  inouiry. 
On  the  hearing  for  further  direc- 
tions, the  Court  held  that  the  sol- 
vent executors  ought  to  have  prose- 
cuted the  inquiry,  notwithstanding 
they  must  have  proved  a  negative ; 
ana,  as  they  had  not  done  so,  it 
ordered  them  to  pay  the  amount  of 
the  debt  into  Court,  with  interest 
from  the  testator's  death.  [Stiles 
V.  Guy] .     230 

2.  Colonial  letters  of  administration 
will  entitle  the  administrator  to  sue 
in  this  country,  in  respect  of  a  sum 
of  stock  standing  in  the  names  of 
trustees,  to  a  share  of  which  the  in- 
testate was  entitled  [M'Mahon  v. 
Rowlings] 429 

See  Construction,  12.  —  Nega- 
tive Plea. — New  Orders,  3. — 
Practice,  3. 

EXECUTOET  TEIJST. 

Testator  directed  an  estate  to  be  pur- 
chased with  his  residuary  personal 
estate,  and  made  herecQtary  and 
settled  upon  his  there  constituted 
heir,  and  then  to  descend  to  his 
heirs,  or,  dying  without  issue,  as  he 
should  then  provide  for.  The  tes- 
tator then  constituted  his  nephew 
W.  8.  his  heir  and  successor,  and 
directed  the  estate,  when  purchased, 
to  be  settled  on  W»  S.  his  heirs  and 
successors  in  the  direct  nude  line, 
lawfully  begotten  and  bom  in  wed- 
lock ;  and  in  case  W.  S.  should  die 
without  issue,  the  estate  to  devolve 
to  his  brother  F.  S.,  his  heirs  and 
successors,  lawfully  begotten  and 
bom  in  wedlock  in  the  direct  male 


line.  The  testator  then  declared 
that  his  object,  intent,  desire  and 
command  was  that  the  estate  should 
never  pass  out  of  his  family,  and 
that  no  person  should  hold  it  under 
any  other  name  than  the  one  he 
bore  of  Shelton.  The  Court  di- 
rected the  estate  to  be  settled  on 
W.  S.  for  life,  with  remainder  to 
his  first  and  other  sons  in  tail  male  ; 
with  like  remainders  to  F.  8.  for  life 
and  to  his  first  and  other  sons,  in  tail 
male.  [Shelton  v.  Watson]  .     543 

BXTINGIJISHMENT. 
5eeMoRT6AGOR  andMort6ageb,2. 

FAMILY  AERANGBMENT. 

See  Debtor  and  Creditor,  2. — 
Deed,  4. 

FOEFEITUEE. 
iS0«  Charity,  I. 

FRAUD. 

Two  years  and  a  half  after  a  youns 
lady  had  come  of  age,  A.,  who  had 
been  her  guardian,  and  with  whom 
she  still  resided,  drew  apromissoiy 
note  in  her  favour,  and  she,  at  his 
request,  indorsed  it.  Shortly  after- 
wards, a  third  person  paid  the  note 
to  his  bankers,  (who  knew  that  A. 
was  insolvent  and  had  been  the 
young  lady's  guardian,)  and  they, 
on  the  faith  of  the  indorsement, 
paid  a  cheque  which  he  had  drawn 
m  favour  of  A.  The  Court  re- 
strained the  bankers  from  suing  the 
young  lady  on  the  note,  and  would 
not  order  her  to  pay  the  amouot  of 
it  into  Court.  [Maitland  v.  Bach- 
house]  58 

GENEEAL  BEQUEST. 
A  bequest  of  all  the  property  that 
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the  testator  might  die  poisessed  of, 
held,  from  expressions  in  a  codicil 
of  even  date,  to  pass  only  a  part  of 
the  testator's  property.  [The  At- 
torney-General T.  WUteKere'l  .     36 

GEAMMAE-SCHOOL. 
The  Statutes  of  Manchester  Free 
Grammar-School  declared  that  the 
master  and  usher  (for  whom  sti- 
pends were  provided  hjr  the  founda- 
tion-deeds) should  teach,  freely  and 
indifferently,  every  schc^r  coming 
to  the  school,  without  any  money 
or  other  rewards  taken  tnerefore ; 
that  no  scholar,  of  what  county  or 
shire  soever,  should  be  reused; 
that  no  scholar  should  bring  meat 
or  drink  into,  nor  should  any  one 
lodge  in  the  school ;  that  vacancies 
in  the  trusteeship  should  be  sup- 
plied by  honest  gentlemen  and  ho- 
nest persons  within  the  parish  of 
Manchester :  and  that  the  trustees 
should  have  full  power  to  augment, 
increase,  expound  and  reform  the 
provisions  of  the  Statutes  only  con- 
cerning the  schoolmaster,  usher 
and  scholars.  The  master  and 
usher  had,  for  several  years,  taken 
boarders,  and  the  boarders  had  par- 
ticipated in  all  the  benefits  of  the 
charitv;  and  the  trustees  of  the 
school  had  been,  generally,  noble- 
men and  gentlemen  residing,  not  in 
the  parish  of  Manchester,  but  in 
Lancashire  and  the  adjoining  coun- 
ties. Held  that  the  master  and 
usher  ought  not  to  be  allowed  to 
take  any  more  boarders ;  and  that 
the  trustees  thereafter  to  be  ap- 
pointed ought  to  be  honest  gentle- 
men and  honest  persons  residing 
vrithin  the  parish  of  Manchester, 
and  that  persons  who  occupied  and 
carried  on  business  in  manufacto- 
ries, &c.,  in  the  town  or  parish, 
and  had  dwelling-places  within  six 


miles  of  the  sehool-honse,  were  to 
be  considered  as  being  within  the 
parish,  for  the  purpose  of  their 
being  eligible  to  be  trustees.  [The 
Attorney-General  v.  The  Earl  of 
Stamford] 4f>3 

GUAEDIAN  AND  WAED. 
See  Fraud. 


HEIE. 

Testator  devised  all  his  real  estate  to 
his  widow.  Held,  (overruling  Brawn 
v.  Weatherby,  ante.  Vol.  XII.  p.  6,) 
that  his  heir  was  not  a  necessary 
party  to  a  suit  to  administer  his 
real  estates  under  3  &  4  WiU.  IV. 
0. 104.    [Bridgee^.Hinxman']    71 

See  Accumulation,  2. 

HEIE  AND  NEXT-OF-KIN. 

Testatrix,  b^  her  will,  after  expressing 
an  intention  to  dispose  of  all  her 
real  and  personal  estate  as  therein- 
after mentioned,  gave  certain  lega- 
cies, and  appointed  A.  and  B.  her 
executors,  and  gave,  to  them  and 
their  heirs,  all  Tawftil  powers  and 
authorities  to  conduct  and  manage 
her  freehold  estates,  so  as  that  the 
same  might,  at  their  discretion,  be 
sold  and  converted  into  money,  and 
she  directed  that  the  net  money 
should  form  part  of  her  pereonal 
estate;  and,  for  those  and  every 
other  purpose  connected  vrith  her 
property  whether  real  or  personal, 
she  invested  A.  B.  and  the  survivor 
of  them  and  his  heirs,  executors  and 
administrators,  with  her  full  autho- 
rity; and  she  directed  that  any 
undisposed-of  surplus  of  monies 
shoula  be  paid  as  she  should,  by 
any  future  writing  or  will,  direct. 
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She  did  not,  however,  make  any 
future  writing  or  will.  After  her 
death,  A.  andfi.  sold  her  r^  estates. 
Her  personal  estate  was  sufficient  to 
pay  her  debts  and  legacies.  Held 
that  her  heir,  and  not  her  next-of- 
kin,  was  entiUed  to  the  monies  pro- 
duced by  the  sale.  [Flint  v.  frar- 
ren] 124 

HETB  AND  EBSIDUAET 
LEGATEE. 

Testator  directed  the  trustees  of  his 
will  to  sell  his  real  estates  and  re- 
tain 5000/.  out  of  the  proceeds, 
and  to  stand  possessed  of  that  sum 
in  trust  for  A.  for  life,  remainder 
in  trust  for  A.'s  son  for  life,  with 
divers  remainders  over,  all  of  which 
were  void  for  remoteness.  And  he 
gave  his  personal  estate,  after  pay- 
ment of  the  legacies  thereinafter 
given,  and  the  residue  of  the  money 
to  arise  by  the  sale  of  his  real 
estates,  after  making  good  the 
5000/.  to  B.  A.  died  a  bachelor. 
The  testator's  heir  also  died.  Held 
that  the  heir's  personal  represen- 
tative was  entitled  to  the  5000/. 
[Burley  v.  Evelyn]      ...     290 

HUSBAND  AND  WIFE. 

I.  A  sum  of  stock  was  vested  in  a 
trustee  in  trust  for  A.  for  life,  re- 
mainder in  trust  for  his  vnfe,  abso- 
lutely. A.  became  bankrupt;  and 
his  assignees  sold  his  life-interest 
to  £.  Some  years  afterwards,  £., 
for  valuable  consideration,  assigned 
the  life-interest  to  the  wife.  And, 
on  her  appearing  in  Court  and  con- 
senting, the  ^ce-Chancellor  or- 
dered the  trustee  to  transfer  the 
fund  to  her  husband.  But  the 
Lord  Chancellor,  in  a  subsequent 
case,  overruled  the  principle  of  the 
decision.    [Bishap  v.  Colebrook]  39 1 


2.  A  female  infant  being  entitled, 
under  a  will,  to  1000/.  and  to  the 
reversion  of  2000/.  expectant  on 
her  father's  death,  covenanted  with 
the  trustees  of  her  marriage  arti- 
cles, to  do  all  necessary  acts  when 
she  should  attain  twenty-one,  for 
vesting  those  sums  in  the  trustees, 
upon  the  trusts  of  the  articles. 
Shortly  before  the  infant  attained 
twenty-one,  the  executors  of  the 
will,  without  any  direction  from 
her  or  her  husband,  transferred  a 
sum  of  stock  in  which  the  1000/. 
had  been  invested,  to  the  trustees 
of  the  articles.  Afterwards  the 
husband  died  leaving  his  wife  and 
her  father  surviving.  Held  that 
the  transfer  to  the  trustees,  was  % 
reduction  into  possession,  and, 
therefore,  that  the  1000/.  was 
bound  by  the  articles;  but  that 
the  wife  was  entitled,  by  survivor- 
ship, to  the  2000/.,  subject  to  her 
father's  life-interest.  [Cunning- 
ham V.  Antrobus]  ....  436 
See  Marriagr  Artici^es. 

INCOME  OB  CAPITAL. 
See  Bonus. 

INFANT. 

1 .  A  female  infant,  entitled  to  a  fund 
in  Court,  was  resident  abroad,  with 
a  guardian  appointed  by  a  foreign 
Court.  The  Vice-Chancellor  or- 
dered the  dividends  of  the  fund  to 
be  paid  to  her  solicitor,  he  under- 
takmg  to  remit  them  to  the  guar- 
dian.    [In  re  Morrison,  an  Irfant] 

42 

2.  At  the  hearing  of  a  cause  to  which 
an  infant,  who  was  the  first  tenant 
in  tail  under  a  settlement,  was  a 
defendant,  the  Court  made  a  de- 
claration as  to  the  intention  of  the 
parties  to  the  settlement,  which 
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bound  the  infant's  inheritance,  and 
sent  a  case  for  the  opinion  of  a 
Court  of  Law  as  to  the  true  con- 
struction of  the  settlement ;  but,  it 
refused  to  give  the  infant  a  daj  to 
show  cause  against  the  decree  until 
the  hearing  on  the  equity  reserved, 
when  it  would  appear  whether  the 
infant  would  be  required  to  execute 
a  conveyance  or  not.  [Walsh  v. 
Trevanniofi] 180 

See  Chosb  in  Action,  1,  2. 

INJUNCTION. 

1 .  The  word  **  trial,'*  in  an  order  to 
extend  the  common  injunction, 
means  the  trial  of  an  issue  of  fact, 

^and  not  of  a  question  of  law  raised 
by  demurrer.     [Lowe  r.  Faulkner] 

250 

2.  Injunction  granted,  before  answer, 
to  restrain  defendants  from  parting 
with  documents  in  their  possession, 
belonging  to  the  plaintiff,  and  from 
preventing  the  plaintiff  and  her  so- 
licitor f^om  having  access  to  the 
documents  at  all  reasonable  times 
and  after  reasonable  notice.  [Good- 
ale  V.  Goodale]      .     .     .     .     316 

3.  Injunction  granted  to  restrain  a 
joint  action  brought  by  A.  B.  C.  D. 
and  £.  A.  B.  and  C.  put  in  a  joint 
answer,  and  afterwards  dissolved 
the  injunction  as  against  them- 
selves. D.  and  £.  then  put  in  their 
answer,  but  would  not  move  to  dis- 
solve the  injunction  as  against  them- 
selves, although  it  was  competent 
to  them  so  to  do.  The  Court  on  a 
motion  made  by  A.  B.  and  C,  with- 
out notice  to  D.  and  £.  dissolved 
the  injunction  against  D.  and  £. 
[Maegregor  r.  Cunningham]     365 

4.  A  defendant  cannot  move  to  dis- 
solve an  injunction  absolutely,  in 
the  first  instance,  notwithstanding 
the  time  at  which  his  answer  was 


to  be  deemed  sufficient,  has  long 
since  passed.  [Raincock  v.  Toung] 

566 
5.  A.  obtained  a  special  injunction, 
until  answer  or  further  order,  in  a 
suit  in  which  he  was  sole  plaintiff ; 
and  then  amended  the  bill  by  mak- 
ing B.  a  co-plaintiff.  Held  that 
the  injunction  was  gone  by  the 
amendment.  [The  Atiomey-Gene" 
ral  V.  Marsh] 572 

INQUIET. 

See  £xKCUTOR8  and  Adminis- 
trators, 1. 

INSOLVENT. 

In  January  1848,  A.  gave  B.  a  bill  of 
sale  of  his  household  furniture,  to 
secure  a  debt  due  from  him  to  B. 
On  the  21st  of  February  1849,  B. 
took  possession  of  the  furniture, 
and  advertised  it  for  sale.  On  the 
8th  of  March  following,  a  petition 
presented  by  A.  under  the  Insolvent 
Debtors'  Act,  for  protection  from 
process,  was  filed.  The  Vice-chan- 
cellor held  that,  though  the  bill  of 
sale  was  unaffected,  yet  B.'s  right 
to  retain  possession  of  the  furniture 
was  defeated.  The  Lord  Chan- 
cellor, on  appeal,  directed  B.  to 
bring  an  action  to  try  his  right  to 
the  furniture.  [Parrott  ▼•  Con- 
gref>e] 579 

INTBEEST. 

1.  After  the  death  of  a  person  who 
had  covenanted  to  pay  an  annuity, 
a  suit  was  instituted  for  the  admi- 
nistration of  his  assets,  pending 
which  the  annuity  became  in  arrear. 
The  Court  refusea  to  allow  interest 
on  the  arrears.  {Jenkina  v.  Bri- 
ant] 272 

2.  A  testator,  who  died  in  1823,  di- 
rected the  trustees  of  his  will  to 
raise  a  legacy  by  sale  of  his  real 
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estates.  Hdd  that  the  legatee  was 
not  barred  by  the  42nd  sect,  of  the 
Statute  of  LimiUtions  (3  &  4  TTill. 
IV.  c.  27)  from  daunine  interest  ou 
the  legacy  from  the  end  oi  the  first 
year  after  the  testator's  death. 
[Gauffh  y.  Buli]  ....  323 
3.  Interest  at  four  per  cent,  allowed 
to  Uie  tenant  for  life  of  a  tnist  fund 
upon  the  amount  found  due  to  her 
for  arrears  of  interest  of  the  fund. 
[mUcocka  Y.  Butcher]    .     .     366 

ISSUE. 
See  Construction,  3. — Wili.,  22. 

JOINT-STOCK  COMPANY. 

1 .  Demurrer  allowed  to  a  bill  filed  by 
Plaintiffs  on  behalf  of  themselves 
and  the  other  shareholders  in  a 
company,  because  the  bill  did  not 
allese  that  the  plaintiffs  were  share- 
holders in  the  company.  IBank*  Y. 
Parker] 176 

2.  A  joint-stock  company  cannot  hold 
shares  in  a  benefit  budding  society 
established  under  6&7  Will.  IV.  c. 
32,  for  r^^ulating  benefit  societies. 
[Dobineon  y.  Hawks]     .       .     407 

See  Jurisdiction,  1. — Raii«way 
Dbbbnture. 

JOINT-TENANCY. 

At  the  death  of  a  testator,  two  sums 
of  stock,  which  had  been  purchased 
by  him  and  his  sister,  were  stand- 
ing in  their  joint  names.  One  had 
been  purchased  by  them  equally : 
but  much  the  greater  part  of  the 
other  had  been  purchased  by  the 
sister,  who  was  still  living.  Held 
that  the  sister  was  entitled,  by  sur- 
vivorship, to  both  sums.    [Uarrie 

V.  Ferguesan] 308 

See  Will,  25. 


JURISDICTION. 

1.  The  jurisdiction  of  the  Court  is 
not  affected  by  the  9  &  10  Vict, 
c.  28,  for  facilitating  the  wind- 
ing-up of  certain  raUway  compa- 
nies.    [Jones  y.  Lord  Ckarlenumt] 

271 

2.  Petition  to  rectify  what  was  alleged 
to  be  an  error  or  mistake  in  a  de- 
cree, dismissed.  [Stewart  y.  Forbes^ 

433 

3.  A.  having  gone  abroad  and  left  his 
wife  unprovided  for,  the  pkindfiT 
lent  her  money  to  purchase  neces- 
saries, and  she  applied  it  accord- 
ingly. Held  that  the  plaintiff 
could  not  sue  A.  for  the  money, 
in  a  Court  of  Equity.  [May  v^ 
Skey] 58y 

4.  An  attorney,  to  whom  a  derk  was 
articled,  died  before  the  articles 
expired.  Held  that  the  Court  hai 
jurisdiction  to  order  part  of  the 
premium  paid  to  the  attorney,  to 
be  repaid  out  of  his  assets.  [Jairst 
v.  Tolson] 620 

See  Assets. 

LANDS  CLAUSES  CONSOLI- 
DATION  ACT. 

1.  The  instrument  by  which  a  sur- 
veyor is  appointed  under  the  85th 
sect,  of  the  Lands  Clauses  Conso- 
hdation  Act,  need  not  specify  either 
the  lands  which  the  surveyor  is  to 
value,  or  the  course  of  the  railway. 
The  sureties  in  a  bond  to  be  given 
to  the  land-owner,  under  that  sec- 
tion, may  be  appointed  without 
notice  to  the  land-own^;  but  the 
money  secured  by  it  ought  not  to 
be  made  payable  on  demand.  The 
condition  of  the  bond  ought  to 
adopt  the  words  of  the  section, 
and  make  the  money  payable  either 
to  the  obligee  or  into  the  Bank  of 
England,  "as  the  case  may  re- 
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quire/'  Money  paid  into  the  bonk^ 
under  the  86th  section,  to  the  cre- 
dit of  Ex  parte  the  promoters  of 
the  undertaking,  the  account  of  the 
land-owner,  held  to  be  rightly  paid 
in.  [Poyndery.The  Northern  Rail- 
way Company] 3 

2.  Money  paid  into  the  bank  by  a 
railway  company  imder  the  85th 
section  of  the  Lands  Clauses  Act, 
ordered  to  be  repaid  to  them,  under 
the  87th  section,  without  any  de- 
duction for  costs  payable  by  them 
to  the  land-owner.  [In  the  matter 
of  the  London  and  Southampton 
Railway  Extension  Act^  and  Ex 
parte  The  Great  Northern  Railway 
Company"]  ....     165  &  169 

3.  A.  purchased  green-acre  for  1000/., 
in  lieu  of  black-acre  which  a  rail- 
way company  had  taken  from  him, 
and  for  which  they  had  paid  644/. 
into  Court.  The  company  were 
ordered  to  pay  A.  the  same  costs 
as  he  would  have  been  entitled  to 
under  the  80th  sect,  of  the  Lands 
Clauses  Act,  if  green-acre  had  cost 
644/.   only.      ]^x  parte  Hodge] 

159 

4.  A  land-owner  reftised  to  accept  pur- 
chase-money awarded  to  be  paid  to 
him  by  a  railway  company,  because 
he  believed  the  award  to  be  inTalid 
in  law.  The  judges  of  the  Court 
of  Queen's  Bench,  after  hearing 
the  question  argued  at  great  length 
and  taking  time  to  consider  their 
judgment,  decided  that  the  award 
was  valid.  Held  that  the  land- 
owner's reftisal  to  receive  the 
money,  was  not  a  wilful  refusal 
within  the  meaning  of  the  80th 
section  of  the  Lands  Clauses  Act. 
[Ex  parte  Bradshaw]      i     ,     174 

LEASEHOLDS. 
See  Plea  and  Pleading,  6. 


LEGACY. 

1 .  Testatrix  gave  1 000/.  toher  nephew 
to  maintain  and  bring  up  her  natu- 
ral son,  F.  B. ;  and  she  directed 
the  interest  of  one  fourth  of  her 
residue  to  be  applied  for  the  main- 
tenance and  ^ucation  of  F.  B. 
during  his  infancy,  and  the  capital 
to  be  paid  to  him  on  his  attaining 
twenty-one.  Held  that  the  nephew 
was  not  a  trustee  of  the  1000/.  for 
F.  B.,  but  was  entitled  to  it  for  his 
own  benefit.    [Biddies  y.  Biddies]  I 

2.  Testator  ordered  and  empowered 
the  trustees  of  his  will,  at  tneir  free 
will  and  pleasure,  to  sell  part  of  the 
trust-property,  and,  out  of  the  pro- 
ceeds, to  pay  not  exceeding  2000/. 
to  his  son,  for  setting  him  up  in 
business,  or  for  such  other  purposes 
as  the  testator* s  wife  should  think 
proper  and  most  beneficial  to  him. 
The  son  survived  the  testator,  and 
afterwaids  died  without  having 
entered  into  business,  and  without 
the  2000/.,  or  any  part  of  it,  having 
been  raised.  A  general  demurrer 
to  a  bill  filed,  by  his  personal  repre- 
sentative, to  have  the  2000/.  raised, 
was  overruled.     [Gough  v.  Bull] 

45 

3.  Testator  gave  legacies  to  different 
persons,  and  an  annuity  for  the 
personal  maintenance  and  support 
of  his  brother,  and  directed  the  pay- 
ment of  it  to  commence  on  the  first 
half-yearly  day  afler  his  death,  and 
the  legacies  to  be  paid  at  the  expir- 
ation of  two  years  afler  that  event, 
or  as  much  sooner  as  the  circum- 
stances of  his  estate  would  permit, 
but,  without  interest  in  the  mean- 
time. The  testato/s  property  was 
insufiicient  to  pay  the  legacies  and 
annuity  in  full.  Held  that  the 
annuity  was  not  entitled  to  priority 
over  the  legacies,  but  must  abate, 
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proportionably,  with  them.     [Ask- 
iuntham  ▼.  AMumham]  186 

4.  Testatrix  bequeathed  her  personal 
estate  to  trastees,  in  trust,  amongst 
other  things,  to  paj  and  apply  800/. 
in  and  upon  the  education  of  her 
godson,  who  was  an  infant.  Held 
that  the  whole  of  the  800/.  was  pay- 
able at  once,  with  interest  from  the 
end  of  the  first  year  after  the  death 
of  the  testatrix.     [Noel  v.  Jones] 

309 

5.  A  testator,  who  died  in  1823,  di- 
rected the  trustees  of  his  will  to 
raise  a  legacy  by  sale  of  his  real 
estates.  Held  that  the  legatee  was 
not  barred  by  the  42nd  sect,  of  the 
Statute  of  Limitations  (3  ft  4  Will. 
lY.  c.  27)  from  claiming  interest 
on  the  legacy  from  the  end  of  the 
first  year  after  the  testator's  death. 
[Gmiffh  r.  Bult]     ....     323 

6.  Testator  bequeathed  to  his  daugh- 
ter, 15,000/.,  to  be  kept  in  trust, 
by  his  executors,  till  she  should 
attain  twenty-one  or  marry  with  the 
consent  of  her  mother  and  half  of 
his  executors  then  living,  whichever 
mieht  happen  first,  when  the  sum, 
witn  the  accumulated  interest,  was 
to  be  settled  on  her.  The  daughter 
attained  twenty-one,  without  having 
married.  Held  that  the  legacy  was 
not  directed  to  be  settled,  except  in 
the  event  of  her  marrying  under 
twenty-one,  with  the  consent  of  her 
mother  and  half  of  the  testator's 
executors ;  and  that,  as  the  legacy 
was,  in  the  first  instance,  given  to 
her  absolutely,  she  was  entitled  to 
it  absolutely.     [Arnold  y.  Arnold] 

404 

7.  Testator  gave  2000/.  to  trustees  in 
trust  to  pay  the  interest  to  his 
daughter,  for  life,  and,  after  her 
decease,  in  trust  to  pay  the  princi- 
pal unto,  between  and  amongst  all 
her  children,   as  and  when    they 


should  attain  twenty^one,  in  equal 
shares,  "  to  whom  I  give  and  be- 
queath the  same  a«eor«/ti^/y."  The 
testator's  daughter  had  only  one 
child,  and  that  child  died  an  infant. 
Held  that  the  2000/.  vested  in  the 
child  on  its  birth.     [Bartholomew's 

Trust,  In  re] 585 

See  Annuity,  3. — Construc- 
tion, 7,  9. 

LEGAL    EEPEESENTATIVE, 
OB  EEPRBSENTATIVES. 

fi^M  Construction,  12. 
LIEN. 

After  A.  had  employed  Messrs.  B. 
and  C.  as  his  solicitors,  they  took 
D.  into  partnership  with  them  and 
A.  employed  the  new  firm.  In  the 
course  of  that  employment,  papers 
belonging  to  him  came  into  uieir 
possession.  Held  that  B.  and  C. 
nad  no  lien  on  the  papers  for  costs 
which  A.  owed  them  before  they 
took  D.  into  partnership.  [In  re 
Forshaw'] 121 

LONG  ANNUITIES. 
See  Tenant  for  Life  and  Re- 
mainderman, 2. 

MAEEIAGE  AETICLES. 

A  lady  married  before  she  attained 
twenty-one,  and,  by  her  marriage 
articles,  she  and  her  husband  cove- 
nanted to  assign  a  trust  fund,  in 
which  she  had  a  reversionary  inter- 
est, to  trustees  in  trust  for  her  and 
her  husband  and  the  children  of 
their  marriage.  A  bill,  for  a  specific 
performance  of  the  articles,  filed, 
by  the  children,  against  their  father 
and  mother,  after  the  mother's  in- 
terest had  become  an  interest  in 
possession,  but  whilst  the  fund  re- 
mained outstanding,  was  dismissed. 
[Borton  t.  Borton]     .     .     .     552 
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MABBIBD  WOMAN. 

1.  A  ram  ^  stock  w«s  nested  ia  a 
tnistee'Ya  trasC  for  A.  for  life,  re- 
mainder in  trust  for  his  wife,  abso- 
lutelj.  A.  became  h«almipt ;  and 
bis  assignees  sold  his  life-interest 
to  £.  Some  years  afterwards,  £., 
for  valuable  consideration,  assigned 
the  life-interest  to  the  wife.  And 
on  her  appearing  in  Court  and 
consenting,  the  Yice^ChaHoellor  or- 
dered the  tmstce  to  tnmsfer  the 
fund  to  her  husband.  But  the 
Lord  Chancellor,  in  a  subsecment 
case,  overruled  the  principle  of  the 
dedsMn.   [Bishop  t.  CoMr^oK]  39 

2.  A  married  woman  bavinc  power  to 
dispose  of  a  fund  hj  wul,  made  a 
will  disposing  ofthatfund^  and  also 
of  another  fund,  over  which  she 
had  no  power,  and  appcxinted  her 
husband  her  execivtor,  and  he 
proved  her  will  geaerallT.  Held 
that»  as  to  the  latter  fund,  the  will 
was  valid  as  being  made  «v  auensu 
mn.     [Fane,  Em  parte]  .     .     406 

See  Husband  and  Wipb — Mar- 

KIAGE   AHTICI«E8. 

MIKES. 
A  mortgagee  in  poss^sion^  who  bad 
opened  and  worked  mines  on  the 
mortgaged  estate,  charged  with  his 
receipts  but  disallowed  his  expenses. 
\Thomeyeroft  v,  Croeketf]  .     445 

MISTAKE. 
A.  being  seised  of  estates  iu  C*j  and 
having  proposed  to  settle  a  certain 
part  of  them  on  bis  marria^,  a 
settlement  was  made  of  all  his  es- 
tates in  C.»  which  were  intended 
to  be  specilGied  and  described  in  the 
schedole  thereunder  written*  *^hut 
^hioh  schedule  i»  not  intended  tp 
iAridge  or  affeet  the  generality  of 
the  description   hereinbefore  eon- 

Vol.  XVI. 


tamed**  Held,  from  the  proposal 
and  oAer  evidence,  that  the  words 
in  italics,  were  inserted  bj  mistake. 
[^oM  V.  TVewMUitoti]    .     .     178 

MOETaAGOB  AlO)  MOBT- 
GAaBB. 

!•  A  mortgagee  having  inadvertentlj 
burnt  the  mort^sg^deed  and  the 
documents  relatmg  to  the  title  to 
the  mortgaged  estate,  some  of  which 
were  originals  and  others  attested 
and  office  copies,  was  ordered*  in  ft 
foreclosure-suit,  not  onlj  to  procure 
{tesk  attested  and  office  copies,  but 
to  make  compensaticMi  for  the  don 
moffe  don^  to  the  t»tate  bj  the  de- 
striictioA  of  the  doeds*  the  amoiuit 
to  be  settled  by  the  Master  and 
deducted  from  &e  mor^psge-debt. 
[ffomh^i.mtchm]    .    .    325 

if  A  mortgagee  in  possession,  who 
had  open? d  «Qd  worked  mines  on 
the  moftgiged  estate,  t^hnrged  with 
Us  receipts  but  disiiUowed  his  ex- 
penses.  \Thorneycr<fi  y.  Qr^chett'] 

445 

3.  A.  agreed  to  sell  an  estate  to  B., 
for  140Q^,  of  which  400/.  was  to 
be  paid  on  the  execution  of  the 
conveyance,  and  1000/.  was  to  be 
secured  on  mortgage  of  the  estate. 
B.  paid  A.  the  400/.,  and  A.  con- 
veyed the  estate  to  him ;  but  kept 
possession  of  the  conveyiqice  and 
of  the  title-deeds.  Some  time  after- 
wards B.  mortgaged  the  estate  to 
A.  for  the  1000/. ;  but,  in  the  in- 
terim, he  had,  unknown  to  A., 
mortgsged  the  estate  to  0. ;  but  C. 
did  not  investigate  the  title  to  the 
estate  or  maike  any  inqniry  relative 
to  the  title^eeds.  Seld  that  A. 
was  entitled  to  priority  over  C. 
[Wori^ingUn^  v.  Jlfor^«n]     ,     547 

4.  A.  having  n  reyersionair  interest 
in  personajtyf  which  he  had  mort- 
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gaged  first  to  B.  and  next  to  C. : 
agreed  to  sell  it  to  D.  for  1500/. ; 
and  D.  haying,  at  his  request,  paid 
off  B.,  out  of  the  1500/.  he  agreed 
that,  until  the  sale  should  he  com- 
pleted, D.  should  stand  in  the  place 
of  B.  and  have  the  full  benefit  of 
her  security.  Held  that  B.'s  debt 
was  extin^ished  by  the  payment 
made  to  her  by  D. ;  and,  conse- 
quently, that  D.  was  not  entitled  to 
priority  over  C.    [Watts  v.  Symesl 

640 
5.  In  1843,  A.  mortgaged  freeholds 
and  leaseholds  to  B.,  for  200/.  In 
1845,  after  reciting  that  mortgage, 
he  charged  the  freeholds  and  lease- 
holds with  the  further  sum  of  400/. 
which  he  then  owed  B.  and  assign- 
ed other  property,  to  B.,  as  a  fur- 
ther security  for  that  sum,  and 
empowered  B.  to  sell  the  property 
ana  to  retain  the  400/.  out  of  the 
proceeds.  Held  that  the  property 
assigned  in  1845,  was  reaeemable 
on  payment  of  the  400/.  only. 
[WatU  V.  Symes']  ....  647 
See  Vendor  and  Purchasxr. 

MOETMAIN. 
See  Railway  Debenture. 

MOTION. 

The  costs  of  an  interlocutory  pro- 
ceeding, are  not  costs  of  the  suit. 
\Finden  ▼.  Stephens']    ...     40 

MUNICIPAL  COEPOEATIONS 

ACT. 

See  Charity. — ^Borough  Fund. 

NEGATIVE  PLEA. 

Where  a  plaintiff  sues  as  executor, 
but  the  probate  is  insufficiently 
stamped,  the  defendant,  if  he  pleads 
to  the  bill,  ought  not  to  state  mat- 
ters affirmatiyely  in  order  to  show 


the  insufficiency  of  the  stamp,  but 
ought  to  plead,  simply,  that  the 
plfontiff  is  not  executor.     [Roberts 

V.  Madocks] 55 

See  Ejectmbnt-bili*. 

NEW  OEDEES. 

A  cause  was  put  at  issue,  according 
to  the  old  practice,  more  than  two 
months  before  the  Orders  of  May 
1845  came  into  operation,  but  no 
further  proceeding  was  taken  in  the 
cause.  Held  that  the  defendant 
could  not  move  to  dismiss  the  bill 
for  want  of  prosecution,  under  the 
11 4th  Order,  section  4  ;  but  must 
set  down  the  cause  for  hearing  ac- 
cording to  the  old  practice.  [Grif- 
fith V.  Griffith] 35 

2.  A  cause  was  put  at  issue  aocoiding 
to  the  old  practice,  so  long  ago  as 
February  1816;  but  no  further 
step  was  taken  in  it  until  November 
1847»  when  the  plaintiff  moved  to 
withdraw  the  replication  and  ffie  a 
new  one.  That  motion  was  refused. 
In  December  following  the  defend- 
ant moved  to  dismiss  for  want  of 
prosecution.  The  order  then  made 
was  that  the  plaintiff  should  set 
down  his  cause  on  a  given  day  or 
the  bill  be  dismissed.  Before  that 
day  arrived  the  plaintiff  examined 
witnesses.  The  defendant  then 
moved  that  their  depositions  might 
be  suppressed,  on  the  ground  that 
they  had  been  taken  after  publica- 
tion in  the  cause  had  passed  ac- 
cording to  the  new  Orders  of  May 
1845.  The  Court  refused  the  mo- 
tion, and  ordered  publication  to 
pass  on  the  day  before  that  on 
which  the  cause  was  to  be  set 
down.     [Thofnas  v.  Lewis']     .     73 

3.  A  cause  cannot  be  set  down  on  an 
objection  for  want  of  parties,  under 
the  39th  Order  of  August  1841,  if 
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the  objection  is  founded  on  a  fact 
stated  m  the  answer  bat  toot  in  the 
bill.  One  of  two  execators,  who 
were  stated  to  have  possessed  their 
testator's  assets  jaintfy,  died  before 
a  suit  was  instituted  for  the  ad- 
ministration of  the  testator's  estate. 
Held  that  the  representatire  of  the 
deceased  executor,  was  not  a  neces- 
sary party.  [Clark  Y.  Webb']  161 
4.  Service  of  an  office  copy  of  the 
bill,  held  to  be  good,  notwithstand- 
ing the  interrogating  part  was  not 
omitted  in  the  office  copj.  [Mason 

V.  Beat] 429 

See  Costs. — Dismissal. 

NEXT-OF-KIN. 
See    HxiR    and    nkxt-of-Kin. — 

CONYXRSION,    1. 

OFFICE  COPT  (SERVICE  OF). 

Service  of  an  office  copy  of  the  bill, 
held  to  be  good,  notwithstanding 
the  interrogating  part  was  not 
omitted  in  3ie  office  copy.  [Ma- 
e&ny.Beet] 429 

ONUS  PBOBANDI. 

By  the  decree  in  a  suit,  instituted  by 
persons  beneficially  interested  under 
a  will,  one  object  of  which  was  to 
charge  two  or  the  executors  with  a 
debt  which  the  third  (who  had  be- 
come insolvent)  owed  to  the  testa- 
tor at  his  decease,  an  inquiry  was 
directed,  at  the  suggestion  of  the 
solvent  executors,  whether,  if  they 
had  taken  measures  to  call  in  the 
debt,  it  could  have  been  recovered : 
but  neither  they  nor  the  plaintiffs 

Srosecuted  the  inquiry.  On  the 
earing  for  further  directions,  the 
Court  held  that  the  solvent  execu- 
tors ou^ht  to  have  prosecuted 
the  inquiry,  notwithstanding  they 


must  have  proved  a  negative, 
and,  as  they  had  not  done  so, 
it  ordered  them  to  pay  the  amount 
of  the  debt  into  Court,  with  in- 
terest from  the  testator's  death. 
[StyUe  V.  Guy]      ....     230 

PABTIES. 

1 .  Testator  devised  all  his  real  estates 
to  his  widow.  Held,  (overruling 
Brown  v.  Weatherby,  ante.  Vol. 
XII.  p.  6,)  that  his  heir  was  not  a 
necessai^  party  to  a  suit  to  admi- 
nister his  real  estates  under  3  &  4 
WiU.  IV.  c.  104.  [Bridges  v.  Hifuh 
nuai] 71 

2.  A  cause  cannot  be  set  down  on  an 
objection  for  want  of  parties,  under 
the  39th  Order  of  August  1841,  if 
the  objection  is  founded  on  a  fact 
stated  in  the  answer  but  not  in  the 
bill.  One  of  two  executors,  who 
were  stated  to  have  possessed  their 
testator's  assets,  jointly,  died  be- 
fore a  suit  was  instituted  for  the 
admimstration  of  the  testator's 
estate.  Held  that  the  representa- 
tive of  the  deceased  executor,  was 
not  a  necessary  party.  [Clark  v. 
fFebb] 161 

3.  Testator  gave  his  personal  estate 
and  the  produce  of  the  sale  of  his 
real  estates,  to  trustees  in  trust  for 
such  of  his  children  as  should  at- 
tain twenty-one ;  and  if  all  of  them 
should  die  under  that  age,  in  trust 
for  the  persons  who,  under  the  Sta- 
tutes of  Distribution,  would  then 
be  entitled  thereto.  The  children, 
all  of  whom  were  infants,  filed  a 
bill  against  the  trustees,  to  have  the 
trusts  of  the  will  carried  into  exe- 
cution :  and,  after  a  decree  had  been 
made,  they  filed  a  supplemental  bill, 
against  tne  testator's  widow  and 
next-of-kin,  praying  that  they  might 
have  the  benefit  of  the  decree  and 
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Other  proceedings  in  the  ori^nal 
suit,  against  the  widow  and  next- 
of-kin.  Held  that  the  bill  ought 
to  have  been  an  original  oiie. 
lRoberi9  r.  Roberts]  .  .  367 
4.  A  bill  was  filed  against  A.  B.,  and 
C.  C.  was  served  with  a  copj  of 
the  bill,  but  died  before  appearance. 
Held  that  an  original  bill  must  be 
filed  for  the  purpose  of  bringing  his 
personal  representative  before  the 
Court,  and  that  A.  and  B.  must  be 
made  parties  to  it.  [Foster  v.  Foe- 
ter] 637 

PATENT. 

A  patentee  filed  a  bill  against  a  per- 
son whom  he  had  licensed  to  use 
his  invention  and  the  partner  of  the 
latter,  for  an  account  on  the  footing 
of  the  licence,  and  for  an  injunc- 
tion to  restrain  the  defendants 
from  using  the  invention  in  case 
they  should  dispute  his  right  to 
the  payments  reserved  by  the  li- 
cence on  the  ground  that  the  licence 
had  become  void.  A  general  de- 
murrer to  the  bill  was  overruled. 
[Haddany.  Smith  and  WiUey]   42 

PAIJPEE. 

1 .  A  peeress  allowed  to  sue  as  a  pau- 
per.    \WeUealey  v.  Wellealey]      1 

2.  A.  bemg  executri^c  of  a  will  and 
entitled  under  it  to  an  equity  of 
redemption,  filed  a  bill  to  redeetn, 
offering  to  pay  what,  if  anything, 
should  be  found  due  on  the  mort- 
gage, and  praying  for  relief  ks  the 
testator's  representative.  Held  that 
she  could  not  sue  as  a  pauper. 
[Fowler  r.  Dames']     ...     182 

3.  If  a  plaintiff  dismisses  his  bill, 
the  defendant,  though  a  pauper,  is 
entitled  to  dives  costs.  [Ruberg  v. 
Morris] 433 


See  Pauper,  I. 

PEESONAL  EEPEESENTA- 

TIVE. 

See  CoLONiAi.  Reprksbntatioii  . — 

Pauper. 

PETITION. 
After  a  Master's  report  had  been  ab* 
solutely  confirmed^  a  petition  was 
presented  for  leave  to  except  to  it. 
The  petition  was  heard  with  the 
cause  for  further  directions,  and  the 
Court,  without  directing  a  reference 
back  to  the  Master,  made  an  order 
in  accordance  with  the  prayer  of 
the  petition.  [JawettY.  Boari]  352 
See  DfecREK,  2. 

PLEA  AND  PLEADING. 
A  patentee  filed  a  bill  against  a  per- 
son whom  he  had  licensed  to  use 
his  invention  and  the  partner  of 
the  latter,  for  an  aoeoant  on  the 
footing^  of  the  licencei  and  for  an 
injunction  to  restrain  the  defend- 
ants from  usine  the  invention  in 
case  they  should  dispute  his  right 
to  the  payments  reserved  by  the 
licence  on  the  ground  that  the  li- 
cence had  become  void .  A  general 
demurrer  to  the  bill  was  overruled. 
[Haddan  v.  Smith  and  tHlley]  42 

2.  Where  a  plaintiff  sues  as  executor, 
but  the  probate  is  insufficiently 
stamped,  the  defendant,  if  he  pleads 
to  the  bill,  ought  not  to  state  mat- 
ters affirmatively,  in  order  to  show 
the  insufficiency  of  the  stamp,  but 
ought  to  pleaa,  sixfiply,  that  the 
plaintiff  is  not  executor.  [Roberts 
V.  Madoeks] 55 

3.  Demurrer  allowed  t6  a  biO  ffied  by 
plaintiffs  on  behalf  of  themselves 
and  the  other  shareholders  in  a 
company,  because  the  bill  did^not 
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allege  that  the  plfdntiffs  were  share- 
boldere  in  the  eompany.  [BanAs 
y.  Parker] 176 

4.  Testator  gave  his  personal  estate 
and  the  produoe  of  the  sale  of  his 
real  estates,  to  trustees  in  trust  for 
such  of  his  children  as  should  attain 
itwentj-one  ;  and  if  all  of  them 
should  die  under  that  age,  in  trust 
lor  the  persons  who,  under  the 
Statutes  of  Distribution,  would  then 
be  entitled  thereto.  The  chfldien, 
all  of  whom  were  infants,  filed  a 
bill  against  the  trustees,  to  hare  the 
trusts  of  the  will  carried  into  exe- 
cution, and,  afler  a  decree  had  been 
made  they  filed  h  supplemental  bill, 
against  the  testator^s  widow  and 
next-of-kin,  praying  that  they 
might  have  the  booefit  of  the  decree 
and  other  proceedings  in  the  ori- 
ginal suit,  against  the  widow  and 
next-of-kin.  Held  that  the  bill 
ought  tohaye  been  an  original  one. 
[RoberU  y.  Roberts]  ...     367 

5.  Plea  to  an  ejectment-biU,  that  the 
defendant  was  seised  in  fee,  and 
that  there  were  no  outstanding 
terms,  no  mortgages  or  incum- 
brances, and  so  unexpired  leases. 
Held  not  to  be  bad  on  the  ground 
of  duphcitj.     [Dawson  y.  Pilling] 

203 

6.  The  interest  of  a  bankrupt  in 
leasehold^  is  not  finally  diyested 
until  the  creditors'  assignees  are 
ohosen  ;  and,  therefore,  if  only  the 
official  assignee  has  been  appoint- 
ed, the  bankrupt  cannot  plead  his 
bankruptcy  to  a  bill  filea  against 
him,  to  have  the  trusts  of  the  will 
under  which  he  took  the  leaseholds, 
carried  into  execution.  [Turner  y. 
NicholU] 565 

7.  A  bill  was  filed  against  A.  B.  and 
C.  C.  was  seryed  with  a  copy  of 
the  bill,  but  died  before  appearance. 
Held  that  an  original  bill  must  be 


filed  fcHT  the  purpose  of  bringing 
his  personal  represeutatiye  before 
the  Court,  and  that  A.  and  B. 
must  be  made  parties  to  it.     [Fas-- 

tery.  Foster] 637 

See  Heir. — New  Orders,  3. — 
Parties,  2. 

POLICY  OF  INSUBANCE. 
Bill  filed  by  the  underwriter  of  a 
policy  of  insurance  on  a  ship,  to 
haye  the  policy  deliyered  up,  on 
the  sround  of  deyiation  and  unsea- 
worthiness ;  but  only  deviation  was 
proyed.  Bill  dismissed.  [Thorn- 
ton  y.  Knight] 509 

POETIONS. 
See  ACCVMUI.ATION,  2. 

POWEE. 

1.  Testator  empowered  his  executors 
for  the  time  being,  to  adyance  his 
nephew  vuj  sum  or  sums  of  money 
not  exceeding  30,000^.  The  exe- 
cutors exercised  the  power  to  the 
extent  of  20,000/.  Held  that  they 
were  not  precluded,  thereby,  from 
making  a  further  advance  to  the 
nephew.  The  case  of  Brown  y. 
Nisbett,  I  Cox,  13,  observed  upon. 
[  Webster  y.  Boddington]      .     1 77 

2.  Stock  was  transferred  to  trustees 
in  trust  for  such  persons  as  A.  and 
his  wife  should  jointly  appoint; 
and,  in  default  of  appointment  in 
trust,  during  their  joint  lives,  for 
the  separate  use  of  the  wife ;  and 
in  case  A.  should  die  first,  in  trust 
for  his  wife  absolutely  ;  but,  if  she 
should  die  first,  in  trust  for  him 
for  life,  and,  subject  thereto,  in 
trust  for  such  persons  as  his  wife, 
notvrithstanding  her  coverture, 
should,  by  will,  appoint,  and,  in 
default  of  such  appointment,  in 
trust  for  her  next-ol-kin. 
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The  wife,  in  A,^s  lifetime,  made  a 
will  in  exercise  of  the  last-men- 
tioned power.  A.  died  before  her. 
On  her  death,  her  will  was  admitted 
to  probate,  but  the  probate  was 
limited  to  the  property  which  she 
had  power  to  dispose  of.  Held 
that  the  will  was  inoperative. 
[Price  y,  Parker].  ...  198 
3.  ^The  trustees  of  a  marriage  settle- 
ment were  empowered  to  invest  the 
trust  funds  inland,  and,  afterwards, 
to  resell  the  lands,  with  the  consent 
of  the  tenant  for  life.  After  the 
trustees  had  invested  part  of  the 
funds  in  land,  the  tenant  for  life 
conveyed  his  interest  under  the  set- 
tlement, to  a  purchaser,  by  the  de- 
scription of  lul  his  life  and  other 
estate  and  interest  in  all  the  monies, 
stocks,  funds  and  securities,  and 
messuages,  lands,  tenements  and 
hereditaments  into  which  the  mo- 
nies, stocks,  funds  and  securities 
were,  or,  at  any  time  thereafter, 
might  be  converted  and  changed. 
Held  that  the  tenant  for  life's  power 
to  consent  to  a  resale  of  the  lands, 
was  not  destroyed  by  the  alienation 
of  his  interest  under  the  settlement 
\Warburtm  v.  Farn]  .  .  625 
See  Will,  2,  29. 

POWEE  TO  APPOINT 

TEUSTEES. 

A  power  to  appoint  a  new  trustee,  on 

an  existing  one  becoming  incapable 

to  act,  does  not  apply  to  the  case 

"  of  a  trustee  going  to  reside  abroad. 

{Withingtony.  Withington]      104 

PEACTICE. 
1 .  A  cause  was  put  at  issue,  accord- 
ing to  the  old  practice,  more  than 
two  months  before  the  Orders  of 
May  1845,  came  into  operation, 
but  no  further  proceeding  was  taken 
in  the  cause.     Held  that  the  de- 


fendant could  not  move  to  dismiss 
the  bill  for  want  of  prosecution, 
under  the  1 14th  Order,  section  4 ; 
but  must  set  down  the  cause  for 
hearing  according  to  the  old  prac- 
tice. [Grijfith  V.  Grifith]  .     .     35 

2.  A  cause  was  put  at  issue  according 
to  the  old  practice,  so  long  ago  as 
Feb.  1816;  but  no  further  step 
was  taken  in  it  until  Nov.  1847» 
when  the  plaintiff  moved  to  with- 
draw the  replication  and  file  a  new 
one.  That  motion  was  refused.  In 
December  following  the  defendant 
moved  to  dismiss  for  want  of  pro- 
secution. The  order  then  made 
was  that  the  plaintiff  should  set 
down  his  cause  on  a  given  day  or 
the  bill  be  dismissed.  Before  that 
day  arrived,  the  plaintiff  examined 
witnesses.  The  defendant  then 
moved  that  their  depositions  might 
be  suppressed,  on  the  ground  that 
they  had  been  taken  after  publica- 
tion in  the  cause  had  passed  accord- 
ing to  the  new  Orders  of  May  1845. 
The  Court  refused  the  motion,  and 
ordered  publication  to  pass  on  the 
day  before  that  on  whicn  the  cause 
was  to  be  set  down.  [Thomas  v. 
Lewis] 73 

3.  A.  being  executrix  of  a  will  and 
entitled  under  it  to  an  equity  of  re- 
demption, filed  a  bill  to  redeem, 
offering  to  pay  what,  if  anything 
should  be  found  due  on  the  mort- 
gage, and  praying  for  relief  as  the 
testator's  representative.  Held  that 
she  could  not  sue  as  a  pauper. 
[Fowler  v.  Bavies]     .     .     .     182 

4.  The  position  laid  down  in  the  books 
of  practice,  that  an  attachment  can- 
not have  a  longer  return  than  the 
last  return  of  the  term  following 
that  in  which  it  is  issued,  is  not 
well  founded.  An  attachment  is- 
sued in  vacation  under  11  Geo. 
IV.   1  WiU.  IV.  c.  36,  sect.  15, 
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rule  3,  may  be  made  returnable 
more  tban  fifteen  days  after  it  is 
tested.  The  party  prosecuting  pro- 
cess of  contempt,  is  not  bouna  to 
bring  the  prisoner  to  the  bar  of  the 
Conrt,  in  order  that  he  may  be 
turned  over  to  the  Queen's  Prison. 
An  attachment  upheld,  although 
the  affidavit  on  which  it  was  ob- 
tained, was  sworn  fifteen  months 
previously.     [Wroe  v.  Clayton] 

183 

5.  A  party  who  moves  the  Court  to 
enlarge  publication  after  having 
made  an  unsuccessful  application  to 
the  Master,  may  read  affidavits  filed 
subsequently  to  the  proceeding  be- 
fore the  Master.     [Peel  v.  Hague'] 

315 

6.  After  a  Master's  report  had  been 
absolutely  confirmed,  a  petition  was 
presented  for  leave  to  except  to  it. 
The  petition  was  heard  with  the 
cause  for  further  directions,  and  the 
Court,  without  directing  a  reference 
back  to  the  Master,  made  an  order 
in  accordance  with  the  prayer  of 
the  petition.     \Jowett  v.  Board] 

352 

7.  A  notice  of  motion  to  dismiss  the 
bill  in  this  cause  for  want  of  prose- 
cution, was  given  before  the  Vice- 
Chancellor  of  England,  although  the 
suit  was  attached  to  the  Court  of 
Vice-Chancellor  Knight  Bruce.  The 
yice-Chancellor  gave  the  plaintiff 
costs  as  of  an  abandoned  motion. 
[Raahleigh  v.  Mount]      .     .     390 

8.  Leave  given  under  the  circum- 
stances of  the  case,  to  examine  a 
witness  before  the  Master,  after  the 
decree,  as  to  a  matter  with  regard 
to  which  he  had  been  examined  be- 
fore the  decree.  [The  Duke  of  Leeds 
V.  Lord  Amherst]  ....     431 

9.  An  order  giving  a  defendant  liberty 
to  examine  a  co-defendant  as  a  wit- 
ness,   need  not  be  served  on  the 


plaintiff.       [Smith    v.   Pincomhe] 

497 

10.  A  defendant  cannot  move  to  dis- 
solve an  injunction  absolutely,  in 
the  first  instance,  notwithstanding 
the  time  at  which  his  answer  was 
to  be  deemed  sufficient,  has  Ions 
since  passed.  [Raincock  v.  Fotin^j 

566 

See  Costs,  7,  8. — Defendant,  2. 
— Injunction,  2.  —  New  Or- 
ders, 3,  4. — Sale  under  de- 
cree. 

PEBMIUM. 
See  Articled  Clerk. 

PEINCIPAL  AND  AGENT. 
The  captain  of  an  Indiaman,  on  ar- 
riving at  Madras,  reported  his  ar- 
rival to  the  Government-board  there, 
and  was  directed  by  them  to  place 
himself  under  the  orders  of  the 
Commercial  Committee  at  that 
place.  After  which  he  made  an  offer 
to  the  Government-board,  through 
the  Commercial  Committee,  to  pur- 
chase some  cotton  belonging  to  the 
India  Company,  at  a  certain  price. 
The  Government-board  accepted  the 
offer,  conditionally,  and  wrote  a 
letter  to  that  effect  to  the  Commer- 
cial Committee.  The  plaintiff,  on 
being  shown  the  letter,  objected  to 
the  condition :  in  consequence  of 
which  the  Commercial  Committee 
took  upon  themselves  to  dispense 
with  it.  Held  that  the  India  Com- 
pany could  not  enforce  the  condi- 
tion against  the  plaintiff.  [Smith 
V.  The  East  India  Company]      7^ 

PBIOEITT. 

1 .  Testator  gave  legacies  to  different 

persons,   and  an  annuity  for  the 

personal  maintenance  and  support 

of  his  brother,   and  directed  the 
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pAyment  of  it  to  oommeooe  on  the 
first  half-yearly  day  after  his  death, 
and  the  legacies  to  he  paid  at  the 
expiration  of  two  years  after  that 
eventy  or  as  much  sooner  as  the 
circumstances  of  his  estate  would 
permit,  blit,  without  interest  in 
the  mean  time.  The  testator's  pro- 
perty was  insufficient  to  pay  the 
legacies  Mid  eomuity  in  full.  Held 
that  the  annuity  was  not  entitled 
to  priority  over  the  legadee,  but 
must  abate,  pTopoTtionably»  with 
them.  [Ashburnham  v.  Ashbum- 
ham]  .  .  b  .  .  .  .  186 
2.  A.  agreed  to  sell  an  estate  to  B.  for 
1400/.,  of  which  400/.  was  to  he 
paid  on  the  ^ecution  of  the  con- 
veyance, and  1000/.  was  to  be  se- 
cured on  mortgage  of  the  Estate. 
B.  paid  A.  the  400/.,  and  A.  c^n- 
reyed  the  estate  to  him ;  but  kept 
possession  of  tJhe  conveyhnce  and  of 
the  title-de^ds.  Some  time  after- 
wards B.  mortga^d  the  estate  to 
A.  fbt  the  1000/. ;  btot,  in  the  in- 
terim,  he  htA,  unknb^n  to  A., 
mortgaged  the  estate  to  C;  but  C. 
did  not  iuTestigitte  the  title  to  the 
estate  olr  make  any  inqnoii^^  tiellAive 
to  the  title-dee^.  Held  that  A. 
was  entided  to  priority  OVet  C. 
[Worthingtim  t.  Mt>rffan^  547 
See  Mortgagor  and  Mort- 
gagee, 4. 

PEODUCTION  OF  DOCTJ- 
MENTS. 

Injunction  granted,  before  itosrwer,  to 
restrain  defendants  iVoin  parting 
with  documents  in  theitJpossessioD, 
belonging  to  the  plaintiff,  and  from  | 
preventing  the  pudntiff  and  her  so- 
licitor from  having  access  to  the 
documents  at  all  reasonable  times 
and  after  reasonable  notice.  [Good- 
ule  y.  Qoadale.]     ....    316 


FBOMISSOBY  NOTE. 
See  pRAtJD. 

EAILWAY  COMPANY. 

1.  A  notice  giv^  by  a  raOway  com- 
pany, under  the  32nd  seoU  of  the 
KailwRvs  Clauses  Conaolidation 
Act,  of  their  intention  to  take  tem- 
porary possession  of  land»  ought  to 
state  for  which  of  the  purposes 
Mentioned  in  that  seotioa  the  land 
is  meant  to  be  used.  A  notice  that 
the  company  intend  to  enter  upon 
the  land  for  those  purposes,  or  «MRe 
<ni0  ^  tAem,  is  not  sufficient. 
[Poynder  v.  The  Great  Northern 
Railway  Company]    ....     3 

2.  Money  paid  into  the  bank  by  a 
railway  company  under  die  85th 
section  of  the  Lands  Clauses  Act, 
ordered  to  be  repaid  to  them  under 
the  87th  section,  without  any  de- 
duction for  costs  payable^  by  Uiem, 
to  the  faund-owBer.  [In  the  matter 
iff  the  Jjondon  and  Southampton 
Railway  Extemum  Act,  and  Ex 
parte  the  Great  Northern  Railway 
Cottony]   .    .    .    «     165  &  169 

3.  A  land-owner  reftused  to  accept 
purchase-money  awarded  to  be  paid 
to  hia  by  a  railway  company,  be- 
cause he  believed  the  award  to  be 
invalid  in  law.  The  Jud^s  of  the 
Court  of  Queen's  Beroh,  lefter 
heariitt  the  question  argued  at 
great  length,  and  taking  time  to 
consider  their  judgm^it,  decided 
that  the  award  waa  valid.  Held 
that  the  land-owner's  refusal  to 
jreoeive  the  money^  was  not  a  wilful 
refusal,  within  die  meaning  of  the 
89th  section  of  the  JLands  Clauses 
Act.  ^Bradahaw,  Ex  parte^  .     174 

4.  The  jurisdiction  of  t£e  Court  is  not 
affected  by  the  9  and  10  Vict.  c. 
28^  for    facilitating  the  winding- 
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up  of  oertam  miliivmy  companies. 
[Jwes  yr.  Lord  Charlemord]  .  271 
See  C08T89  4. 

EATLWAT  DEBEimiEE. 

A  debenture  of  the  Newcastle  and 
Carlisle  Bailwaj  Company^  held 
to  be  within  the  Statute  of  Mort- 
main. Shares  in  a  joint-stock  bank, 
the  property  of  which  consisted  of 
freehold  and  copyhold  estates  and 
mortgages  for  terms  of  years,  held 
to  be  within  the  Statute  of  Mort- 
main.    [Mf^era  v.  PerigaX]  .     533 

£EAL  ESTATES. 
See  AsBVtB, — Heir. 

BEDUCTION  INTO  POS^ 
SESSION. 

^Sm  Chose  in  Action,  12. 

SB-EXAMINATION. 
See  Practice,  8. 

EEMOTENESS. 

1.  Testator  devised  his  real  estates  to 
trustees,  in  trust  to  apply  the  rents 
ibr  the  maintenance  and  support  of 
his  wife  and  his  present  and  foture 
grandchildren,  during  the  life  of  his 
wife,  and,  on  her  death,  to  convey 
^  eatetes  to  all  his  present  and 
future  grandchildren,  as  they  re- 
speoitivv^attained  the  ageof  twenty- 
five  years,  to  hold  to  them,  their 
hears  and  assigns,  as  tenants  in 
ocnmnon.  Held  that  the  trust  to 
convey  was  void  for  remoteness. 
[Bloffrove-v,  HancocJc]    .     .371 

2.  Testator  ^ve  the  residue  of  his 
personal  estate,  to  trustees,  in  trust 
to  pay  the  income  for  the  main- 
tenance and  education  of  his  grand- 


son George  Goring  and  aoch  other 
granddiildren,  the  children  of  his 
son  George  Goring,  during  their 
lives  or  life ;  and,  &er  the  decease 
of  any  or  either  of  his  said  grand- 
childrai,  to  pay  the  share  of  the  in- 
come of  any  or  either  of  them  so 
dying,  unto  their,  his  or  her  issue, 
if  any,  untU  ke,  she  or  tkey,  reepec- 
tively,  attained  the  age  of  tweuttf- 
five  years,  and  then  to  pay,  transfer 
and  equally  divide  their  parenfs 
share  of  the  residtte  between  them, 
if  more  than  one,  and«  if  but  one, 
then  the  whole  to  such  <me  child  ab- 
solutely. And,  in  case  either  of  his 
grandchildren  by  his  son  George, 
should  die  without  leaving  lawjftd 
issue  at  the  time  of  his  or  her  de- 
cease, and  without  having  obtained 
a  vested  interest,  he  directed  that 
the  share  or  shares  of  him,  her  or 
them  so  dying  should  go  to  the  sur- 
vivors or  survivor  of  them,  upon  the 
same  trusts  as  were  thereinbefore 
declared,  and  to  be  payable  and 
transferable  as  thereinbefore  men- 
tioned. Geoi^  Goring,  the  grand- 
son, died  a  ba<^lor ;  leaving  three 
brothers  and  a  sister  surviving  him. 
Held  that  they  were  entitled  to  their 
deceased  brother's  share  of  the  in- 
come for  their  lives:  because, 
though  the  first  gift  was  too  re- 
mote, the  subsequent  one  was  in- 
tended to  take  effect,  not  by  way  of 
remainder  but  by  way  of  substitu- 
tion. \_Gorinff  v.  Howard]     •     395 

EEPOET. 
See  Peivtion. 

EENT-CBLAEGE. 
Testator  devised  his  freehold  estates 
to  A.  and  B.  and  thetr  hem,  in 
trust  to  permit  his  wife  to  hold  and 
tsipj  the  same  and  to  receive  the 
rents  (ihereof  for  her  life;  and,  after 
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her  decease,  in  trast  to  pennit  his 
nephew,  his  heirs  and  assigns  to 
hold  and  enjoj  the  estates  and 
to  receive  the  rents  thereof  for  ever, 
but  subject  to  the  payment  of  20/. 
yearly  for  ever,  to  ms  niece,  her 
executors,  admintBtratore  and  ae- 
eifffu;  with  the  payment  of  which 
sum  the  testator  made  chargeable 
his  said  estates,  in  manner  and  form 
aforeeaidy  immediately  after  the  de- 
cease of  his  wife.  Held  that  the 
niece  took  a  legal  rent-charge,  of 
20/.  per  annum,  in  fee.  [Ramsay 
V.  Thomgate'] 575 

EEPUBLICATION. 

A  married  lady  having,  under  her  set- 
tlement, freehold  property  settled  to 
her  separate  use,  and  power  to  dis- 
pose of  it  by  will,  exercised  that 
power  by  devising  a  certain  part  of 
the  property  to  A.  for  life,  with  re- 
mainder to  her  nephew,  and  by  de- 
vising all  the  other  freehold  estates 
which  she  had  any  power  to  dispose 
of,  to  her  nephew  for  life,  with  re- 
mainder to  his  children.  She  after- 
wards purchased  some  leasehold 
tenements,  out  of  her  separate  pro- 
perty, and  had  them  assigned  to 
M.,  in  trust  as  she  should  by  deed, 
will  or  codicil,  appoint :  and,  in 
exercise  of  that  power,  she,  by  a 
codicil,  bequeathed  the  leaseholds 
to  her  nephew,  and  confirmed  her 
will.  Some  time  afterwards  she 
purchased  the  reversion  in  fee  of 
the  leaseholds,  and  had  it  conveyed 
to  N.  in  trust  as  she  should,  by 
deed  or  will,  appoint.  She  then 
made  another  codicil,  in  exercise, 
expressly,  of  the  power  reserved  to 
her  by  the  settlement  and  of  all 
other  powers,  and  thereby,  after  re- 
citing the  specific  devise  made  by 
her  will,  she  gave  the  property 
which  was  the  subject  of  that  devise 


to  A.  in  fee.  Held  that  the  second 
codicil  did  not  republish  the  will, 
and,  therefore,  that  the  reversion 
in  fee  in  the  leaseholds,  did  not  pass 
by  the  residuary  devise  in  the  will, 
but  the  testatrix  died  intestate  as  to 
it.     [Jowett  V.  Board]     .     .    352 

See  CONSTRTJCTION,   7. 

EESIDUB. 
Testatrix  having  power  under  her 
late  husband's  will,  to  dispose  of 
10,000/.  Consols,  recited  the  power, 
and  then  proceeded  thus:  ''Now 
I  do  give  and  bequeath  the  said 
10,000/.  Consols  in  manner  follow- 
ing ;  that  is  to  say  I  give,  to  6.  A. 
the  sum  of  500/.  sterling :  I  give, 
to  my  executors  the  sum  of  600/. 
Consols  in  trust  to  pay  the  divi- 
dends to  S.  T.  during  her  life,  and 
after  her  decease,  the  said  600/.  to 
sink  into  the  residue  of  my  estate : 
I  give  and  bequeath  to  H.  B.,  his 
executors,  &c.,  all  the  rest  and  re- 
sidue  of  the  said  10,000/.  Consols, 
after  deducting  therefrom  the  le- 
gacies above-mentioned,  6.  A. 
died  in  the  testatrix's  lifetime. 
Held  that  the  500/.  given  to  him 
was  not  to  be  deducted  from  the 
10,000/.  Consob.  \Carter  v.  Tag- 
gart] 423 

EEVEESIONAET  INTEEEST. 
A  sequestration  having  issued  against 
a  defendant,  who  was  entitled  to  a 
reversionary  interest  in  stock  stand- 
ing in  the  name  of  the  Accountant- 
General  in  another  cause,  the  Court 
gave  the  sequestrators  liberty  to 
sell  that  interest.    [Cowper  v.  Toy- 

lor] 314 

See  Husband  and  Wife,  I,  2. 

SALE  UNDEE  DECEEE. 
A   testator  having  directed  his  real 


I    N    D   fi   X. 


686 


estates  to  be  sold,  the  decree  in  a 
suit  for  the  performance  of  the 
trusts  of  his  will,  directed  the  Mas- 
ter to  inquire  and  state  what  estates 
passed  hj  the  will,  and  that  all  the 
estates  which  the  Master  should 
find  to  haye  passed,  should  be  sold 
with  his  approbation.  The  Master 
havinff  ascertained,  from  a  state  of 
facts  laid  before  him,  what  estates 
passed,  proceeded  to  sell  them.  The 
purchaser  objected  to  the  title  be- 
cause the  Master  had  not  made  an^ 
report  in  pursuance  of  the  first  di- 
rection in  the  decree.  But,  it  being 
the  practice  of  the  Masters  in  such 
a  case,  to  sell  before  they  make  any 
report,  the  objection  was  oyerruled. 
\Byke9  y.  Taylor]  ....     663 

8EPAEATE  USE. 

See  CONBTRUCTION,  21. 

SEQUESTEATION. 

A  sequestration  haying  issued  against 
a  defendant,  who  was  entitled  to  a 
revernonary  interest  in  stock  stand- 
ing in  the  name  of  the  Accountant- 
General  in  another  cause,  the  Court 
gaye  the  sequestrators  liberty  to  sell 
that  interest.     [Cowper  y.  Taylor] 

314 
SETTLEMENT. 

See  Bond. — Chose  in  Action,  2. 
— Marriage  Articles. 

SHAEES  IN  A  JOINT-STOCK 
BANK. 

A  debenture  of  the  Newcastle  and 
Carlisle  Railway  Company  held 
not  to  be  within  the  Statute  of 
Mortmain.  Shares  in  a  joint-stock 
bank,  the  property  of  which  con- 
sisted of  freehold  and  copyhold  es- 
tates and  mortgages  for  terms  of 
years,  held  to  be  within  the  Statute 


of  Mortmain. 


[Myers  y.  Perigal] 
533 


SOLICITOE  AND  CLIENT. 
After  A.  had  employed  Messrs.  B. 
and  C.  as  his  solicitors,  they  took 
D.  into  partnership  with  them,  and 
A.  employed  the  new  firm.  In  the 
course  of  that  employment,  papers 
belonging  to  him  came  into  their 
possession.  Held  that  B.  and  C. 
nad  no  lien  on  the  papers  for  costs 
which  A.  owed  them,  before  they 
took  D.  into  partnership.  [In  re 
Forahaw] 121 

STATUTE  7  WILL.  IV.  AND 
1  VICT.  c.  26. 
A.  being  entitled  to  a  share  of  a  testa- 
tor's residuary  estate,  bequeathed 
all  the  ^eete  due  to  him  from  the 
estate,  to  his  nine  children.  The 
estate  was  then  unadministered ; 
but  it  was,  afterwards,  administer- 
ed, and  certain  debts  due  to  the 
estate  were  allotted  to  A.  as  his 
share  of  the  residue.  After  which 
he  settled  the  debts  in  trust  for 
himself  for  life,  remainder  in  trust 
for  his  sons  and  daughters  or 
any  of  them,  or  any  of  their  chil- 
dren, as  he,  from  time  to  time,  by 
deed  or  writing,  to  be  by  him  duly 
executed  and  attested,  or,  by  his 
will,  should  appoint.  Held  that, 
under  the  combined  operation  of 
the  24  th  and  27th  sections  of  the 
late  Will  Act  (7  Will.  IV.  & 
1  Vict.  c.  26,)  the  will,  though 
made  before  the  power  was  created, 
was  a  good  execution  of  it.  [Still- 
man  y.  JFeedon']      ....     26 


&  4  WILL. 
104. 


IV. 


STATUTE  3 
c. 

The  Court  has  jurisdiction  to  order 
the  real  estates  of  a  deceased  debtor 
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to  be  sold  in  payment  of  fait  debts, 
in  a  suit  instituted,  not  by  a  credi- 
tor of  the  deceased,  but  by  a  person 
iutereated  in  his  estates  under  his 
will     {Rodney  y.  Rodney]       307 

STATUTE   OF  LIMITATIONS. 
See  Intbrebt,  2. 

STATING  PEOCEEDINGS  IN 
A  SUIT. 

All  the  purposes  of  a  suit  haTing  been 
answered,  the  Plaintiff  moved,  be- 
fore answer,  that  his  costs  might 
be  taxed  and  paid  by  the  defend- 
ant, and  that,  thereupon,  all  fur- 
ther proceedings  might  be  stayed. 
Motion  refused.  [Lanffham  y.  The 
Great  Nor^em  Railway  Companf/] 

173 

STEELINa  OE  CUIUBENCY. 
A  testator  domiciled  in  Jamaica,  gave  to 
his  son,  "  one  clear  annuity  of  100/. 
per  anfium,  for  and  during  his  nar 
tural  life,  and,  should  he  die,  a 
child  him  surriving,  I  continue  the 
same  annuity  for  such  child's  use 
and  benefit,  to  be  paid  to  his  or 
her  mother:"  the  testator  then 
gave  two  annuities  of  100/.  ater- 
liny,  to  two  other  persons ;  and 
bequeathed  his  residuary  estate  to 
his  executors,  in  trust,  amongst 
other  things,  to  pay  the  several  le- 
gacies and  annuities  before  given  by 
him.  Held  that  the  annuities  given  to 
the  son  and  his  child  were  to  be  paid 
in  Jamaica  currency  and  not  in  ster- 
ling ;  and  that  the  child's  annuity 
was  a  perpetual  one.  [Tatea  v. 
Maddan] 613 

SUBSTITUTED  BEQUEST. 
See  Bemoteneos,  2. 

SUPPLEMENTAL  ANSWEB. 
Leave  given,  to  a  defendant,  to  file  a 


aupplemental  answer,  notwithstand* 
ing  the  informaticm  which  he  wished 
to  avail  himself  of,  had  been  ob- 
tained throng}i  a  violation  of  pro> 
fessional  cottfidence.  [Mameoek  v. 
Touny] 122 

SUPPLEMENTAL  BILL. 
See  Plea  and  Pleading,  4,  7. 

SUEViyOESHIP. 
At  the  death  of  a  testator,  two  sums 
of  stock,  which  had  been  purchased 
by  him  and  his  sister,  were  stand- 
ing in  their  joint  names.  One  had 
been  purchased  by  them  equally : 
but  much  the  greater  part  of  the 
other,  had  been  purchased  by  the 
sister,  who  was  still  living.  Held 
that  the  sister  was  entitled,  by  sur- 
vivorship, to  both  sums.  [Harria 
V.  Ferffusaon] 308 

SUEVIVOE  OE  SUEVIVOES. 
See  Will.  I.,  22,  2S. 

TACKING, 

In  ]  843,  A.  mortgaged  freeholds  and 
leaseholds  to  B.,  for  200/.  In 
1845,  after  reciting  that  mortgage, 
he  charged  the  freeholds  and  lease- 
holds with  the  further  sum  of  400/., 
which  he  then  owed  B.  and  as- 
signed other  propertv  to  B.,  as  a 
fimher  security  ibr  that  sum,  and 
empowered  B.  to  sell  the  property, 
and  to  retain  the  400/.  out  of  the 
proceeds.  Held  that  the  property 
assigned  in  1845,  was  redeemable 
on  payment  of  the  400/.  only. 
[Watta  Y.  Symea']      ...     647 

TENANT  FOE  LIFE. 
1 .  Interest  at  four  per  cent  allowed, 
to  the  tenant  for  Itlfe  of  a  tuist  fund, 
upon  the  amount  found  due  to  her 
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fbr  arrears  of  interest  of  the  fund. 
[mUcoeks  V.  Buteher]    .     .    366 

2.  Tbe  trustees  of  a  marriage  settle- 
ment were  empowered  to  invest  the 
trust  funds  in  land,  and,  afterwards, 
to  resell  the  knds,  with  the  consent 
of  the  tenant  for  life.  After  the 
trustees  had  invested  part  of  the 
funds  in  land,  the  tenant  fbr  life 
conveyed  his  interest  under  the  set- 
tlement, to  a  purdiaser,  by  the  de- 
scription of  all  his  life  and  <^ther 
estate  and  interest  in  all  the  mo- 
nies, stocks,  funds  and  securities, 
and  messuages,  lands,  tenements 
and  hereditaments  into  which  the 
monies,  stocks,  funds  and  securi- 
ties were,  or,  at  any  time  there^ 
after^  miffht  be  eonverted  and 
changed.  Held  that  the  tenant  for 
life's  power  to  consent  to  a  resale 
of  the  lands,  was  not  destroyed  by 
the  alienation  of  his  interest  un- 
der the  settlement.  [  Warburton  v. 
Fam'\ 625 

TENANT  POE  LIFE  AND  BE- 
MAINDEEMAN. 

1.  Tenant  for  life  of  Bank  Stock,  held 
entitled  to  a  bonus,  of  one  per  eent,^ 
directed  to  be  made,  out  of  the 
interest  and  profits  on  the  capital 
stock  of  the  bank.  [Preetony.Mel- 
ville] 163 

3.  Testator  having  devised  his  real 
estates  in  strict  settlement,  be- 
queathed his  personal  estate,  in 
trust,  as  far  as  the  nature  of  it 
would  admit,  for  the  persons  who, 
for  the  time  being,  might  have  the 
ownership  and  be  in  the  possession 
of  his  real  estates  under  the  limit- 
ations of  his  will;  and  then  di- 
rected that  those  persons,  under  let- 
ter* of  attorney  and  powere  from 
the  trustees  {tohieh  he  empowered 
and  required  them  to  grant)  should 
receive  the  yearly  dividends  whkh 


might  arise  out  o/thepuhUe  or  other 
/knds,  and  the  yearly  interest  which 
might  arise  from  other  parts  of  his 
personal  property,  under  the  same 
restrictions  and  limitations  and  to 
the  same  extent  on  which  they  held 
his  real  estates.  Held  that  the  tes- 
tator's personal  estate  was  to  be  en- 
joyed in  specie,  notwithstanding  it 
consisted,  in  part,  of  Long  Annu- 
ities and  Bank  Stock.  ^Neville  v. 
Forteseue] 333 

THELLUSSON  ACT. 

1.  The  Thellusson  Act  must  receive 
the  same  construction  in  the  case  of 
a  trust  for  accumulation  created  by 
deed,  as  it  has  received  in  the  case 
of  a  similar  trust  created  by  vrill : 
and,  therefore,  where  A.  transferred 
a  sum  of  stock  to  trustees,  and,  by 
a  deed,  directed  them  to  accumu- 
late the  dividends  during  the  joint 
lives  of  M.  and  N.,  that  direction 
was  held  to  be  good  for  so  much 
only  of  the  joint  lives  as  expired 
between  the  date  of  the  deed  and 
A.'s  death.  [In  the  matter  of 
Lady  Rosslyn's  Trust]    .     .     391 

2.  Testator  devised  his  freehold  estates 
to  trustees  in  trust  to  accumulate 
the  rents  during  the  life  of  his  niece, 
and,  on  her  decease,  to  stand  seised 
of  the  estates,  to  the  use  of  her  first 
and  other  sons  in  tail.  The  testa- 
tor died  in  1827)  leaving  his  niece 
surviving.  Held  that  the  trust  for 
accumulation  became  Toid  at  the 
end  of  twenty-one  years  after  the 
testator's  death,  and  that  the  tes- 
tator's heir  was  entitled  to  the  rents 
during  the  remainder  of  the  niece's 
life.  Testatordirectedthe  rents  of  his 
freehold  estates,  and  the  income  of 
his  residnaryrealand  personal  estate, 
to  be  accumulated,  in  order  to  pro- 
yide  for  the  younger  children  of  his 
niece,  and  of  £•  8.,  each  of  whom 
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took  an  interest  under  his  will ;  and, 
in  the  clauses  for  the  maintenance 
and  advancement  of  the  children,  he 
termed  the  provision  which  he  had 
so  made  for  them,  sometimes  their 
portions,  and,  sometimes,  their  por- 
tions or  shares.  Held  that  the  pro- 
vision was  not  a  provision  for  raising 
portions  within  the  meaning  of  the 
proviso  in  the  second  section  of  the 
Thellusson  Act,  and,  therefore,  was 
not  exempted  from  the  operation  of 
the  first  section.  [Halfordv.  Stains'] 

488 
TITLE. 

1 .  P.  being  lessee  of  two  houses,  un- 
derlet one  to  8.  and  covenanted  to 
indemnify  her  against  the  rent  re- 
served hj  the  original  lease.  S. 
bequeathed  that  house  (which  was 
numbered  four)  to  P.  in  trust  for 
L.  and  appointed  P.  her  executor. 
P.,  as  the  executor  and  trustee  of 
S.'s  will,  executed  a  deed  which 
purported  to  be  an  assignment,  by 
nim  to  L.,  of  number  four,  for  the 
residue  of  the  term  granted  to  S. 
After  that,  P.  bequeathed  the  two 
houses  to  his  executors,  upon  cer- 
tain trusts.  After  his  death,  his 
executors  and  trustees  demised  the 
house  number  four  to  L.,  for  the 
then  remainder  of  the  term  granted 
to  S.  Held  that  L.  could  not  make 
a  good  title  to  that  house :  because 
the  legal  estate  was  merged  by  the 
bequest  made  by  S.  to  P.,  the  im- 
mediate reversioner,  and,  therefore, 
the  assignment  executed  by  P.  was 
inoperative;  and  because  the  de- 
mise made  by  the  executors  and 
trustees  of  his  will,  was  a  breach  of 
trust.     [Law  v.  XJrlmn\       .     377 

2.  A  testator  having  directed  his  real 
estates  to  be  sold,  the  decree  in  a 
suit  for  the  performance  of  the 
trusts  of  his  will,  directed  the 
Master  to  inquire  and  state  what 


estates  passed  by  the  will,  and  that 
all  the  estates  which  the  Master 
should  find  to  have  passed  by  the 
will  should  be  sold  with  his  appro- 
bation. The  Master,  having  ascer- 
tained, from  a  state  of  facts  laid 
before  him,  what  estates  passed, 
proceeded  to  'sell  them.  The  pur- 
chaser objected  to  the  title  because 
the  Master  had  not  made  any  re- 
port in  pursuance  of  the  first  direc- 
tion in  the  decree.  But,  it  being 
the  practice  of  the  Masters  in  such 
a  case,  to  sell  before  they  made 
any  report,  the  objection  was  over- 
ruled.    [Dykes  v.  Taylor]   .     563 

TITLE-DEEDS. 
See  Mortgagor  andMortgagbe,  I . 

TEIAL. 
See  Injunction,  1. 

TRUST  AND  TETJSTEE. 

1.  Testatrix  gave  1000/.. to  her  ne- 
phew to  maintain  and  bring  up  her 
natural  son,  F.  B. ;  and  she  di- 
rected the  interest  of  one  fourth 
of  her  residue  to  be  applied 
for  the  maintenance  and  educa- 
tion of  F.  B.  during  his  in- 
fancy, and  the  capital  to  be  paid 
to  him  on  his  attaining  twenty- 
one..  Held,  that  the  nephew  was 
not  a  trustee  of  the  1000/.  for 
.F.  B.,  but  was  entitled  to  it  for  his 
own  benefit.  {Biddies^,  Biddies]  1 

2.  Testator  devised  freeholds  and 
copyholds  to  his  son  for  life,  and 
after  his  decease  to  his  first  and 
other  sons,  paying  10/.  a-year  to 
M.  C.  for  li^.  Held  that  the  word 
**  paying"  created  a  chaige  and  not 
a  trust.  [Hodge  y.  Churchward]  71 

3.  Two  trustees  severed  in  their  de- 
fence :  one  was  charged  with  mis- 
conduct, but  not  the  other.  The 
Court  allowed  only  one  set  of  costs 
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and  gaye  the  whole  of  them  tothe  in- 
nocent trustee.  \ Webby,  Webb']  55 

4.  Under  a  will  dated  in  1624,  real 
and  personal  property  was  vested 
in  the  corporation  of  Reading,  upon 
certain  trusts  for  the  poor  of  that 
town ;  and  if  the  corporation  neg- 
lected to  perform  those  trusts,  or 
misemployed  the  property  for  one 
year,  the  will  gave  it  over  to  the 
corporation  of  London,  in  trust  for 
Christ's  Hospital.  In  1639  a  de- 
cree was  made  on  an  information, 
in  the  Exchequer,  against  both  cor- 
porations, which  directed  the  cor- 
poration of  Reading  to  apply  the 
mcome  of  the  property  for  the  be- 
nefit of  the  poor  of  that  town,  but 
in  a  manner  different  from  that 
prescribed  by  the  will,  and  that,  if 
the  corporation  of  Reading  should 
neglect  to  perform  the  premises  or 
should  misemploy  the  property  for 
one  year,  they  should  convey  it  to 
the  corporation  of  London  in  trust 
for  Christ's  Hospital.  The  corpo- 
ration of  Reading  neglected  to  per- 
form the  directions  of  the  decree, 
for  sevend  years.  In  1837,  certain 
individuals  were  appointed  trustees 
of  the  property  in  their  place,  under 
the  Mumcipal  Corporations  Act. 
The  Court  held  the  decree  of  1639 
to  be  binding,  and  the  legal  estate 
in  the  property,  to  be  still  vested 
in  the  corporation  of  Reading ;  and 
ordered  tnem  to  convey  the  pro- 
perty to  the  corporation  of  London, 
m  trust  for  the  Hospital.  [Christ" a 
Hoepital  v.  Grainger]       .     .83 

5.  The  Master  directed  to  appoint  a 
new  trustee,  although  some  of  the 
eestuis  que  trust  were  infants  and 
another  was  out  of  the  jurisdiction. 
[Hunter  v.  Gibson]     .     .     .     158 

6.  If  a  petition  is  presented  under  the 

10  Geo.  IV.  c.  56,  or  under  the 

11  Geo.  IV.  &   1    Will.  IV.    c. 


60,  to  have  a  person  appointed  to 
convey  property  in  the  place  of  a 
recusant  trustee,  the  latter  ought 
not  to  be  served  with  the  petition, 
and,  if  he  is  served,  he  will  be  en- 
titled to  his  costs.  [Ex  parte 
Armstrong  and  Shalleross]    .     296 

7.  A  person  who  assumes  the  char 
racter  of  a  trustee,  incurs  the  re- 
sponsibility of  a  trustee.  \Raekham 
Y.Siddalt] 297 

8.  A.  being  entitled,  in  fee,  to  freehold 
hereditaments,  the  legal  estate  in 
which  was  vested  in  N.,  devised 
the  hereditaments  to  O.  and  P.  in 
trust  to'  sell  them,  for  payment  of 
her  debts,  and  died  without  an  heir. 
N.  offered  to  pay  the  debts,  and, 
subject  to  the  payment  of  them, 
claimed  to  hold  the  hereditaments 
for  his  own  benefit.  But  the  Court 
decreed  him  to  convey  them  to  O. 
and  P.     [Onslow  v.  Wallis]  .  483 

See  Charity,  3.  — Construction, 
14.  —  Executory  Trust. — 
Power  to  appoint  new  Trus- 
tees.— Trust  for  Payment  of 
Debts. 

TRUST  ESTATES. 
Testator  devised  all  his  real  estates 
whatsoever  and  wheresoever,  to 
Grace  T.,  her  heirs  and  assigns, 
chai^d  with  50/.  to  J.  W.  Held 
that  estates  of  which  the  testator 
was  a  trustee,  did  not  pass  by  the 
devise.     [Raekham  v.  Siddall]  297 

TEU8T  EOR  PAYMENT 
OF  DEBTS. 
A.  being  greatly  in  debt,  he  and  his 
father,  in  pursuance  of  an  arrange- 
ment between  themselves,  conveyed 
estates  of  which  they  were  seised 
for  life  and  in  remainder  respec- 
tively, to  trustees  in  trust  to  sell  for 
payment  of  A.'s  debts;    but  no 
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creditor  was  to  be  entitled  to  the 
benefit  of  the  trusty  nnlees  the  trus- 
tees, after  having  inTestigated  and 
allowed  his  debt,  should  give  him 
a  debenture  for  it.  The  trustees 
gave  debentures  to  three  of  the 
creditors:  after  which  one  of  the 
trustees  instituted  a  suit  against  his 
cotrustees,  &c.,  on  the  hearing  of 
which  the  Master  was  directed  to 
take  an  account  of  a//  A.'s  debts  due 
at  the  date  of  the  conveyance,  and  to 
advertise  for  his  creditors  to  prove 
their  debts  by  a  day  to  be  named  or 
be  excluded  from  the  benefit  of  the 
decree.  The  plaintiff  and  several 
other  creditors  of  A.  proved  their 
debts  under  the  decree  ;  bat,  never- 
theless, die  Court,  on  the  hearing 
for  fnrther  directions,  held  that 
none  of  them  except  the  plaintiff 
and  the  debenture  creditors,  were 
entitled  to  the  benefit  of  the  trust. 
[Drever  v.  Mawdesley]   •     .     511 

UNDUE  INFLUENCE. 

Two  years  and  a  half  after  a  young 
lady  had  come  of  age,  A.,  who  had 
been  her  guardian,  and  with  whom 
she  still  resided,  drew  a  promissoiy 
noto  in  her  favour,  and  she,  at  his 
request,  indorsed  it.  Shortly  after- 
wards, a  tl^rd  person  pfdd  the  note 
to  his  bankers,  (who  knew  that  A. 
was  insolvent  and  had  been  the 
young  lady's  guardian,)  and  they, 
on  the  faith  of  the  indorsement, 
paid  a  cheque  which  he  had  drawn 
in  favour  of  A.  The  Court  re- 
stndned  the  bankers  from  suing  the 
young  lady  on  the  note,  and  would 
not  order  her  to  pay  the  amount  of 
it  into  Court.  \MaitlandY,  Sack- 
houee'] 58 

VENDOB  AND  PUHCHASBE. 

P.  being  lessee  of  two  houses,  under- 
let one  to  S.  and  covenanted  to  in- 


demnify her  against  the  rent  re- 
served by  the  original  lease.  S. 
bequeathed  that  house  (which  was 
numbered  lour)  to  P.  in  trust  for 
L.  and  appointed  P.  her  eieeator. 
P.,  as  tnB  executor  and  trustee  of 
S/s  will,  executed  a  deed  which 
pnrported  to  be  an  amipnmeni,  by 
nim  to  L.,  of  number  four,  for  the 
residue  of  the  term  giaated  to  S. 
After  that,  P.  bequeathed  the  two 
houses  to  his  executors,  upon  cer- 
tain trusts.  After  his  deith,  his 
executors  and  trasteea  demised  the 
house  number  fbur  to  L.  for  Hie 
€tkea  remainder  of  the  term  granted 
to  S.  Held  that  L.  could  not  make 
a  good  title  to  that  house :  because 
the  l^;al  estate  was  merged  by  the 
bequest  made  by  8.  to  P.,  the  im- 
mediate reversioner,  and,  ^erefore, 
the  aee^ment  executed  by  P.  was 
inoperative ;  and  because  the  demise 
made  by  the  executors  and  trustees 
of  his  will,  was  a  breadi  of  tivst. 
[Law  V.  Urlwim]  .  .  •  .  377 
See  Title,  1,  2. 

VEBTINO. 

I .  Testator  bequeathed  his  residue  in 
trust  for  his  mother  for  hie,  re- 
mainder in  trust  for  the  children  of 
his  two  sisters,  in  equal  shares  as 
tenante  in  common  and  to  be  vested 
intereeta  in  the  som  at  twenty-one 
and  in  the  daughtere  at  that  age  or 
on  marriage;  and  if  any  of  them 
should  die  under  a^,  or,  as  to  the 
daughters,  unmamed,  then,  as  to 
the  origiual  shares  belonging  to  the 
children  so  dying  and  the  shares  to 
which  they  might  become  entitled 
under  the  now-statine  trust,  in  trust 
for  the  others  of  them,  in  equal 
shares,  their  executors,  &c. ;  and 
in  case  no  child  should  live  to  at- 
toin  a  vested  interest  in  the  trust 
ftmds,  then  in  trust  for  the  tes- 
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tatOT^s  next-of-kin.  The  testator 
then  empowered  the  trustees^  (bat» 
during  the  life  of  his  mother,  with 
her  consent,)  to  apply  the  whole  or 
anj  part  of  the  principal  trust-mo- 
nies to  which  the  children  of  his 
sisters  should  be  entitled  under  the 
trusts  thereinbefore  contained,  for 
their  advancement,  notwithstanding 
they  should  be  under  age,  or,  as  to 
daughters,  unmanied :  and  he  di- 
rected that,  in  case,  at  the  death  of 
his  mother,  any  child  who,  under 
the  trusts  thereinbefore  contained, 
might  be  entitled  to  any  vested  or 
preeamptive  share  or  shares  of  the 
trust-monies,  should,  if  a  son,  be 
under  age,  or,  if  a  daughteri  under 
age  ana  unmarried,  Sie  trustees 
should  pay  the  interest  of  their 
shares  to  his  sisters,  for  the  main- 
tenance of  their  children.  The  tes- 
tator's mother  died  a  few  months 
after  hi^m.  His  sisters  had  several 
children  some  of  whom  were  bom 
after  the  death  of  his  mother. 
Held  that  the  mother's  death,  was 
the  period  at  which  the  shares 
Tested  (subject,  however,  to  be  di- 
vested) and  consequently  that  the 
after-bom  children  were  not  entitled 
to  participate  in  the  funds.  [Berke- 
ley V.  Swif^me]  .     •     •     •     275 

2.  Testator  gave  2000^.  to  trustees  in 
trust  to  pay  the  interest  to  his 
daughter,  for  life,  and,  after  her 
decease,  in  trust  to  pay  the  principal 
unto,  between  and  amongst  all  her 
children,  as  and  when  they  should 
attain  twenty-one,  in  equal  shares, 
'*  to  whom  I  give  and  bequeath  the 
same  accordingly.'*  The  testator^s 
daughter  had  only  one  child,  and 
that  child  died  an  infant.  Held 
that  the  2000/.  vested  in  the  child 
on  its  birth.  [Bartholomew's  trust. 
In  re] 585 

Vol.  XVI. 


VOLTTNTAET  SETTLEMENT. 

It  is  not  sufficient  for  a  creditor  who 
seeks  to  set  aside  a  voluntary  set- 
tlement made  by  his  debtor,  to 
show,  merely,  that  the  settlor  was 
indebted  when  he  executed  the 
settlement ;  but  it  is  not  requisite 
for  him  to  show  that  the  settlor 
was  insolvent  at  that  time.  [Scarf 
V.  Soulby] 481 

WILL. 

1.  Testator  gave  all  his  real  and  per- 
sonal property  to  his  wife  for  life, 
and  at  her  death,  if  he  left  issue,  to 
the  child  or  children  he  might  have 
at  his  decease ;  but,  if  he  died 
without  leaving  issue,  then  he  gave 
all  his  property,  in  equal  propor- 
tions, to  his  brothers  and  sister, 
Thomas,  Anthony,  John,  and  Jane; 
and,  if  any  of  them  should  die 
without  leaving  issue,  he  gave  such 
share  or  shares  to  the  survivors  or 
survivor  of  them;  but  if  leaving 
issue,  he  gave  such  share  to  their 
children.  The  testator  died  with- 
out issue.  John  died  a  bachelor 
in  his  lifetime.  Jane  died  in  the 
Ufetime  of  his  widow,  leaving  one 
child  and  several  grandchildren  the 
issue  of  a  deceased  child.  Thomas 
survived  the  widow  and  died  leaving 
children.  Then  Anthony  died  a 
bachelor.  Held  that  the  share  in- 
tended for  John,  beloneed,  abso- 
lutely, to  Thomas,  Anthony,  and 
Jane;  that  Jane's  share  belonged 
to  her  child;  Thomas's,  to  his 
children;  and  Anthony's  to  his 
real  and  personal  representatives. 
[Benn  v.  Duron]      ....     21 

2.  A.,  being  entitled  to  a  share  of  a 
testator's  residuary  estate,  bequeath- 
ed (dl  the  ejects  due  to  him  from 
the  estate,  to  his  nine  children. 
The  estate  was  then  unadminis- 
tered ;  but  it  was,  afterwards,  ad- 
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ministered,  and  oertun  debts  due 
to  the  estate  were  allotted  to  A.  as 
his  share  of  the  residue.  After 
which  he  settled  the  debts  in  trust 
for  himself  for  life,  remainder  in 
trust  for  his  sons  and  daughters  or 
any  of  them,  or  any  of  their  chil- 
dren, as  he,  from  time  to  time^  by 
deed  or  writing,  to  be  by  him  duly 
executed  and  attested,  or  by  his 
will,  should  appoint.  Held  that, 
under  the  combined  operation  of 
the  24th  and  27th  sections  of  the 
kte  Will  Act  (7  Will.  IV.  &  I  Vict, 
c.  26,)  the  will,  though  made  before 
the  power  was  created,  was  a  good 
execution  of  it.  [Stillman  y.  We^ion] 

26 

3.  A  bequest  of  all  the  property  that 
the  testator  might  die  possessed  of, 
held,  from  expressions  in  a  codicil 
of  even  date,  to  pass  only  a  part  of 
the  testator's  property.  \Attomey' 
General  v.  Wiltahere]      .     .      36 

4.  Testator  ordered  and  empowered 
the  trustees  of  his  will,  at  their 
free  will  and  pleasure,  to  sell  part 
of  the  trust-property,  and,  out  of 
the  proceeds,  to  pay  not  exceeding 
2000/.  to  his  son  for  setting  him 
up  in  business,  or  for  such  other 
purposes  as  the  testator's  wife 
should  think  proper  and  most  bene^ 
Jieial  to  him.  The  son  surviyed 
the  testator,  and  afterwards  died 
without  having  entered  into  busi- 
ness, and  without  the  2000/.,  or 
any  part  of  it«  having  been  raised. 
A  general  demurrer  to  a  bill  filed, 
by  his  personal  representative,  to 
have  the  2000/.  raised,  was  over- 
ruled.    [Gough  V.  Bult^      .       45 

5.  Testator  devised  freeholds  and 
copyholds  to  his  son  for  life,  and 
after  his  decease  to  his  first  and 
other  sons,  paying  10/.  a-year  to 
M.  C.  for  life.  Held  that  the 
word  "paying"  created  a  charge 


and  not  a  tmst.    {Ho^e  v.  Ckurek- 
ward] 71 

6.  Testator,  in  the  eighth  clause  of 
his  will,  directed  his  executors  to 

Eurchase  a  piece  of  ground,  which 
e  described,  and  to  erect  a  monu- 
ment upon  it  for  the  interment  of 
his  ovm  body  and  the  bodies  of  his 
parents  and  sister,  and  to  pay  the 
expense  out  of  the  surplus  of  his 
property,  after  dischai^ng  hb  debts 
and  legacies.  By  the  ninth  dause, 
he  gave  the  remainder  of  his  pro- 
perty to  a  charity.  The  owner  of 
the  piece  of  land  refused  to  sell  it. 
Held  that  the  subject-matter  of  the 
ninth  clause,  was  not  so  implicated 
with  the  subject-matter  of  the 
eighth,  as  that,  the  eighth  having 
failed,  the  ninth  must  fail  also; 
but  that,  the  eighth  having  faOed, 
the  whole  surplus  of  the  testator's 

f»roperty  passed  by  the  ninth  clause. 
Mitford  Y.Reynolds]    .     .     105 

7.  A  testator  being  underlessee,  for  a 
long  term  of  years,  of  two  houses 
in  Qower  Street  numbered  63  and 
64,  and  being  possessed  of  two 
other  houses  in  that  street,  num- 
bered 67  and  76,  for  the  residues 
of  certain  terms  for  years,  be- 
queathed them  to  trustees  in  trust 
for  D.  C.  for  her  life,  remainder  in 
trust,  as  to  63,  64  and  67,  for  his 
half-brothers  and  half-sisters  (whom 
he  named)  and  the  survivors  and 
survivor  of  them  for  their,  his  or 
her  lives  or  life,  remainder  in  trust 
to  sell  and  divide  the  proceeds 
amongst  their  children  living  at  the 
death  of  the  survivor  of  them  ;  and, 
as  to  number  7%,  in  trust,  after  the 
decease  of  D.  C,  for  his  niece, 
8.  C,  for  life,  remainder  in  trust 
for  her  children  who  should  survive 
her,  and,  in  default  of  such  chil- 
dren, upon  the  same  trusts  as  he 
had  declared  of  the  other  houses 
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After  the  death  of  D.  C. ;  and  he 
gave  the  residue  of  his  effects  to 
D.  C,  and  appointed  her  his  exe- 
cutrix. The  testator,  some  years 
after  the  date  of  his  will,  took  an 
assignment  of  the  original  lease, 
which  comprised  numhers  62  and 
65  as  well  as  63  and  64  :  and,  a 
few  months  afterwards,  made  a 
codicil,  hy  which  he  confirmed  his 
will.  He,  subsequently,  made  an- 
other codicil,  which  was,  in  part, 
as  follows :  "  I  also  give,  subject  to 
her  life  estate,  one  moiety  of  the 
residue  of  my  estate,  unto  and 
amongst  my  nephews  and  nieces 
living  at  my  decease,  payable  in 
like  manner  as,  by  my  will,  is 
directed  concerning  their  shares 
and  interests  in  t£e  reversion  of 
my  houses  in  Gower  Street,  except 
that  their  shares  and  interests  m 
the  said  moiety,  is  to  depend, 
solely,  on  the  decease  of  my  execu- 
trix/' D.  C.  and  all  the  tesUtor's 
half-brothers  and  half-sisters,  died 
before  the  suit  was  commenced. 
Held  that,  though  the  bequest,  in 
the  will,  of  numbers  63  and  64, 
was  adeemed  by  the  testator  taking 
an  assignment  of  the  original  lease, 
the  effect  of  the  last-mentioned 
codicil  was  to  entitle  the  children 
of  the  testator's  half-brothers  and 
half-sisters  who  were  Uving  at  the 
decease  of  the  survivor  of  them,  to 
the  testator's  interest  in  numbers 
63  and  64,  as  it  existed  at  his 
death.  [Porter  y.  Smith']  .  251 
8.  A  testator,  by  his  will  dated  after 
the  recent  Will  Act  had  come  into 
operation,  expressed  himself  thus  : 
"And,  as  to  all  and  . singular  the 
residue  and  remainder  of  my  mes- 
suages, lands  and  hereditaments, 
whatsoever  and  wheresoever,  and 
of  what  tenure  or  nature  soever, 
and,    generally,  all  the  freehold, 


copyhold,  and  leasehold  estates 
whereof  /  am  now  seised  or  pos' 
sessed:"  and  in  a  subsequent  part 
of  his  will  he  used  these  words  :  I 
give  to  my  nephew,  all  such  manors, 
Sums,  &c.  as  well  freehold  as  copy- 
hold and  leasehold,  as  are  now 
vested  in  me,  or,  as  to  the  said 
leasehold  premises,  as  shall  be 
vested  in  me,  at  the  time  of  my 
death,  as  a  trustee  ;  to  hold,  unto 
and  to  the  use  of  my  said  nephew, 
his  heirs,  executors,  &c.,  upon  the 
like  trusts  as  the  same  are  now  or 
shall  be  vested  in  me"  The  tes- 
tator purchased  a  freehold  estate 
after  the  date  of  his  will.  Held 
that  the  will  could  not  be  construed 
to  speak  and  take  effect,  with  refer- 
ence to  the  estates  to  which  the 
testator  died  beneficially  entitled, 
as  if  it  had  been  executed  imme- 
diately before  his  death.  [Cole  v. 
Scott] 259 

9.  Testator  devised  estates  to  trus- 
tees, in  trust  to  pay  300/.  a-year 
for  the  maintenance,  clothing,  and 
education  of  his  son's  chUdren, 
during  the  life  of  their  father.  The 
son  had  three  children,  all  of  whom 
attained  twenty-one,  and,  then,  one 
of  them  died.  Held  that  the  per- 
sonal representative  of  the  deceased 
child  was  entitled  to  one-third  of 
the  300/.  a-year  during  the  father's 
life.     [Lewes  v.  Lewes]    .     .     266 

10.  Testator  gave  one-third  of  his 
residue  in  trust  for  his  sister,  the 
interest  to  be  paid  to  her  during 
her  life,  and  the  principal,  at  her 
death,  to  go  to  the  heirs  of  her 
body,  share  and  share  alike.  The 
sister  had  five  children  living  at 
the  testator's  death.  Held,  n'om 
the  context  of  the  will,  that  she 
took  for  hfe,  with  remainder  to  her 
children  as  tenants  in  common. 
[Symers  v.  Jobson]     .     .     .     267 
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]  1 .  Testator  bequeathed  his  residue 
in  trust  for  his  mother  for  life,  re- 
mainder in  trust  for  the  children 
of  his  two  sistersy  in  equal  shares 
as  tenants  in  common  and  to  be 
vetted  interesU  in  the  eont  at 
twenty-one,  and  in  the  daughters  at 
that  age  or  on  marriage ;  and  if 
anj  of  them  should  die  under  that 
age,  or,  as  to  the  daughters,  un- 
married, then,  as  to  the  original 
shares  belonging  to  the  children  so 
dying,  and  the  shares  to  which  they 
might  become  entitled  under  the 
now-stating  trust,  in  trust  for  the 
others  of  them,  in  equal  shares, 
their  executors,  &c.;  and  in  case 
no  child  should  Uve  to  attain  a 
Tested  interest  in  the  trust  funds, 
then  in  trust  for  the  testator's  next- 
of-}cin.  The  testator  then  empow- 
ered the  trustees,  (but,  during  the 
life  of  his  mother,  with  her  con- 
sent,) to  apply  the  whole  or  any 
part  of  the  principal  trust-monies 
to  which  the  children  of  his  sisters 
should  he  entitled  under  the  trusts 
thereinbefore  contained,  for  their 
advancement,  notwithstanding  they 
should  be  under  aee,  or,  as  to 
daughters,  unmarried:  and  he  di- 
rected that,  in  case,  at  the  death  of 
his  mother,  any  child  who,  under 
the  trusts  thereinbefore  contained, 
might  be  entitled  to  any  vested  or 
presumptive  share  or  shares  of  the 
trust-monies  should,  if  a  son,  be 
under  aee,  or,  if  a  daughter,  under 
age,  and  unmarried,  the  trustees 
should  pay  the  interest  of  their 
shares  to  Lis  sisters,  for  the  main- 
tenance of  their  children.  The  tes- 
tator's mother  died  a  few  months 
after  him.  His  sisters  had  several 
children  some  of  whom  were  bom 
afler  the  death  of  his  mother.  Held 
that  the  mother's  death  was  the 
period  at  which  the  shares  vested 


(subject,  however,  to  be  divested) 
and  consequently  that  the  after- 
bom  children  were  not  entitled  to 
participate  in  the  funds.  [Berkeley 
r.  Sidnbume] 275 

12.  Testator  bequeathed  5000/.  in 
trust  to  pay  the  interest  to  his 
nephew  John  for  life,  remainder  to 
John's  first  son  for  life,  remainder, 
as  to  the  principal,  for  the  diildren 
of  John ;  and  for  default  of  such 
issue  to  pay  the  interest  to  the 
second  and  other  sons  of  John 
successively  and  to  their  respec- 
tive issue  ;  and,  for  default  of 
issue  male  of  John,  to  pay  the 
interest  to  the  testator's  nephew 
Charles  for  life,  &c.  &c.  Held  that 
the  words  in  italics  did  not  mean  : 
"if  John  shall  never  have  a  son," 
so  as  to  make  the  limitations  to 
Charles  take  effect  by  substitution, 
but  that  that  and  all  the  other 
limitations  subsequent  to  the  limit- 
ation to  the  first  son  of  John,  were 
void  for  remoteness.*  [Burley  v. 
Evelyn] 290 

13.  Testator  devised  all  his  real  es- 
tates whatsoever  and  wheresoever, 
to  Grace  T.,  her  heirs  and  assigns, 
charged  with  50/.  to  J.  W.  Held 
that  estates  of  which  the  testator 
was  a  tmstee,  did  not  pass  by  the 
devise.  [Raekham  v.  SiddaU]   297 

14.  Testatrix  bequeathed  her  personal 
estate  to  trastees,  in  trost,  amongst 
other  things,  to  pay  and  apply 
800/.  in  and  upon  the  education  of 
her  godson  who  was  an  infant 
Held  that  the  whole  of  the  800/. 
was  payable  at  once,  with  interest 
from  the  end  of  the  first  year  afler 
the  death  of  the  testatrix.  [Noel 
V.  Jones] 309 

15.  The  words:  "  legal  representative 
or  representatives,"  in  a  will,  held 
to  mean,  not:  "executors  or  ad- 
ministrators," but :  "  next-of-kin.'* 
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[Walker  ▼.  The  Marquis  of  Cam- 
den] •♦••••••     329 

16.  Testator  deTised  a  manor  and 
farm  to  A.  and  B.  and  their  heirs 
to  the  nse  of  his  son  for  Ufe»  re- 
mainder in  trust  that  the  trustees, 
or  the  survivor  of  them,  should 
pay  and  apply  the  rents  and  profits, 
or  so  much  thereof  as  they  or  he 
should  think  proper,  for  the  main- 
tenance of  his  son's  younger  chil- 
dren during  their  minorities,  and, 
after  all  those  children  should  have 
attained  twenty-one,  to  the  use 
of  them,  their  heirs  and  assigns. 
Held  that  A.  and  B.  did  not  take 
the  legal  estate  in  fee  in  the  de- 
vised premises ;  hut  that  the  son 
took  the  legal  estate  for  his  Ufe, 
vrith  remainder  to  A.  and  B.  for  a 
chattel  interest,  with  remainder  to 
the  son's  younger  children  in  fee. 
[TueJiier  Y.  Johnson]  ...     341 

17.  A  married  kdy  having,  under 
her  settlement,  freehold  property 
settled  to  her  separate  use,  and 
power  to  dispose  of  it  by  will,  ex- 
ercised that  power  by  devising  a 
certain  part  of  the  property  to  A. 
for  life,  with  remainder  to  her 
nephew,  and  she  gave  all  the  other 
freehold  estates  which  she  had,  m 
any  wise,  power  to  dispose  of,  to 
her  nephew  for  life,  vrith  remainder 
to  his  children.  She,  afterwards, 
purchased  some  leasehold  tene- 
ments, out  of  her  separate  pro- 
perty, and  had  them  assigned  to 
M.,  in  trust  as  she  should  by  deed, 
will,  or  codicil,  appoint:  and,  in 
exercise  of  that  power,  she,  by  a 
codicil,  bequeathed  the  leaseholds 
to  her  nephew,  and  confirmed  her 
will.  Some  time  afterwards  she 
purchased  the  reversion  in  fee  of 
the  leasdiolds,  and  had  it  conveyed 
to  N.  in  trust  as  she  should,  by 
deed  or  will,  appoint.     She  then 


made  another  codicil,  in  exercise, 
expressly,  of  the  power  reserved  to 
her  by  the  settlement  and  of  all 
other  powers,  and  thereby,  after 
reciting  the  specific  devise  made 
by  her  will,  she  gave  the  property 
which  was  the  subject  of  that  devise 
to  A.  in  fee.  Held  that  the  second 
codicil  did  not  republish  the  will, 
and,  therefore,  that  the  reversion 
in  fee  in  the  leaseholds,  did  not 
pass  by  the  residuary  devise  in  the 
will,  but  the  testatrix  died  intestate 
as  to  it.     [Jowett  v.  Board]     352 

18.  Testator  devised  his  real  estates 
to  trustees,  in  trust  to  apply  the 
rents  for  the  maintenance  and  sup- 
port of  his  wife  and  his  present 
and  future  grandchildren,  during 
the  life  of  his  wife,  and,  on  her 
death,  to  convey  the  estates  to  all 
his  present  and  future  grandchil- 
dren, as  they  respectively  attained 
the  age  of  twenty-five  years,  to 
hold  to  them,  their  heirs  and  as- 
signs, as  tenants  in  common.  Held 
that  the  trust  to  convey  was  void 
for  remoteness.  [Blagrove  v.  J7<rn- 
cock] 371 

19.  Testator  gave  the  residue  of  his 
personal  estate,  to  trustees,  in  trust 
to  pay  the  income  for  the  mainte- 
nance and  education  of  his  grand- 
son, George  Goring,  and  such  other 
grandchildren,  the  children  of  his 
son  George  Goring,  during  their 
lives,  or  life ;  and,  after  the  decease 
of  any  or  either  of  his  said  grand- 
children, to  pay  the  share  of  the 
income  of  any  or  either  of  them  so 
dying,  unto  their,  his  or  her  issue, 
if  any,  until  he,  she  or  they,  respec- 
tively,  attained  the  age  of  twenty- 
five  years,  and  then  to  pay,  trans- 
fer  and  equally  divide  their  parents 
share  of  the  residue,  between  them, 
if  more  than  one,  and,  if  but  one, 
then  the  whole  to  one  such  child 
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twenty-one.  Held  that  their  shares 
of  his  estates  hecame  ahsolutely 
vested  in  them  in  fee^  on  their  at- 
taining twentj-one.  [Wheabley, 
Withers] 505 

28.  Testator  directed  an  estate  to  he 
purchased  with  his  residuary  perso- 
nal estate,  and  made  hereditary  and 
settled  upon  his  there  constituted 
heir  and  then  to  descend  to  his 
heirs,  or,  dying  without  issue,  as 
he  should  then  provide  for.  The 
testator  then  constituted  his  ne- 
phew W.  S.  his  heir  and  successor, 
and  directed  the  estate,  when  pur- 
chased, to  be  settled  on  W,  S,  his 
heirs  and  successors  in  the  direct 
male  line,  lawfully  begotten  and 
bom  in  wedlock ;  and  in  case  W.  S. 
should  die  without  issue,  the  estate 
to  devolve  to  his  brother  F.  S.,  his 
heirs  and  successors,  lawfully  be- 

§otten  and  bom  in  wedlock  in  the 
irect  male  line.  The  testator  then 
declared  that  his  object,  intent,  de- 
sire and  command  was  that  the 
estate  should  never  pass  out  of  his 
family,  and  that  no  person  should 
hold  it  under  any  other  name  than 
the  one  he  bore  of  Shelton,  The 
Court  directed  the  estate  to  be  set- 
tied  on  W.  S.  for  life,  with  re- 
mainder to  his  first  and  other  sons 
in  tail  male;  with  remainders  to 
F.  8.  for  life,  and  to  his  first  and 
other  sons  in  tail  male.  [Shelton 
T.  Watson] 543 

29.  Testatorgave  the  residueof  his  per- 
sonal estate  to  trastees  in  trust  for 
his  wife  for  life,  and  after  her  death, 
to  his  daughter,  who  was  an  infant 
at  his  death :  **  the  same  to  be  al- 
ways considered  as  vested  in  her 
upon  her  attaining  twenty-one,  and 
to  be  subject  to  her  disposition 


thereof;    and,    by   a    flubsequent 
clause,  the  testator  gmve  the  pro- 
perty over,  in  case  his    daughter 
should  die  under   twenty-one,   or 
without  disposing  of  the  property 
by  her  will.     Held  that  the  daugh- 
ter was  entitied  to  the  property,  not 
absolutely,  but  only  for  life   with 
a  power  to  dispose  of   it  hj  will. 
[Borton  V,  Borton]     .      .      .     552 
5«  Annuity,  3. — ^Appoi^rxMEPrr,  3. 
— Legacy,  1,  5. — Rent-charge. 
— Tenant  for  Lifb    and   Re- 
mainderman,   2. — ^Trvsx    and 
Trustee. 

WINDING-UP  JLCT. 
See  Railway  CouvAitir,  4. 

WITNESS. 

1 .  Leayegiven,  under  the  circamstanoef 
of  the  case,  to  examine  a  witness, 
before  the  Master,  after  the  decree, 
as  to  a  matter  with  regard  to  which 
he  had  been  examined  before  the 
decree.  [The  Duke  of  Leeds  r. 
Lord  Amherst]      ....     431 

2.  Witnesses  were  examined,  for  a  de- 
fendant, under  a  eommissum  in  the 
country.  Twenty  days  after  publici- 
tion,  the  plaintiff  senred  a  notice  of 
motion  to  suppress  the  depositions, 
because  no  notice  of  the  names,  &c»$ 
of  the  witnesses  had  been  giren  to 
her.    Motion  refused  on  acooant  of 
the  delay  in  serring  the  notice,  sad 
because  the  plaintiff's  solicitor  was 
present  during  the  execution  of  the 
commission,  at  the  inn  at  which  it 
was  executed,  knew  what  was  tak- 
ing place,  and  saw  and  conyersed 
with   the  witnesses.       [Smith   y* 
Fineombe] 497 


Stercna  and  Co.,  Prlntcn,  B«il  Yard,  Lincoln*!  Inn. 
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